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PKEFACE 

TO    THE    TWENTY-FIKST    EDITION. 


^  In  this  edition  the  alterations  made  in  the  law 
V  since  the  publication  of  the  last  edition  have  been 
^x.  incorporated  in  the  text.  These  are  principally  the 
<^  changes   occasioned    by   the    Land    Transfer    Eules, 

1908.  Owing   to    the   recent    decision   in   lie   XasJi, 

1909,  2  Ch.  450,  (C.  A.)  W.  N.  209,  that  contingent 
remainders  of  equitable  estates  are  subject  to  the 
precise  rule  laid  down  in  WJiithij  v.  Mitchell  (44 
Ch.  D.  85)  for  legal  contingent  remainders,  the 
editor  has  partly  rewritten  the  chapter  (pp.  405  sq.) 
on  Eemoteness  of  Limitation. 

7,  Stone  IjCilkings,  Lincoln's  Inn, 
nth  November,  I'JOlt. 


PREFACE 

TO    THE    SEVENTEENTH    EDITION. 


The  present  work  is  put  forward  as  the  seventeenth 
edition  of  the  late  Mr.  Joshua  WilHams's  "  Principles 
of  the  Law  of  Real  Property  "  ;  but  it  is  right  to  explain 
that  it  is  to  a  large  extent  a  new  book.  Since  the 
late  author's  death  in  1881  [a),  three  editions  of  the 
book  have  l)een  prepared  by  the  present  editor ;  and 
in  these  the  original  text  w^as,  as  far  as  possible, 
retained.  It  was  felt,  however,  that  the  symmetry 
of  the  original  work  was  impaired  by  the  additions 
and  alterations  rendered  necessary  not  only  ])y  the 
great  changes  in  law  and  practice  worked  l)y  the 
Conveyancing  and  Settled  Land  Acts,  but  also  by 
the  progress  of  historical  learning.  In  prei3aring  the 
edition  now  submitted  to  the  profession  the  editor 
has  ventured  to  work  with  a  free  hand,  and  to 
remodel  the  book  after  a  design  of  his  own.  The 
subject  is  therefore  presented  under  an  arrangement 
different  from  that  previously  employed,  and  a  very 
considerable  proportion  of  the  text  is  new.  At  the 
same  time  the  scheme  now  adopted  is  no  more  than 

(a)  The  first  edition  of  thirteenth,  tlic  hist  edition  jm- 
"  Williams  on  Real  Property"  pared  by  the  lute  anthor  himsclt, 
was  published  in  1845,  and  the       in  1880, 
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a  development  of  the  late  author's  plan,  and  much  of 
what  he  wrote  has  been  preserved  (h).  And  through- 
out the  present  edition  the  editor  has  endeavoured 
to  harmonise  the  old  matter  and  the  new,  so  as  to 
carry  out,  as  far  as  possible,  the  late  author's  idea 
in  projecting  the  original  work — ri-.,  to  write  a 
readable  book,  and  one  intelligible  to  a  student 
without  previous  knowledge  of  the  law. 

The  editor  must  gratefully  acknowledge  the  benefit 
his  work  has  derived  from  the  criticism  of  his  friend 
Mr.  F.  W.  Maitland,  Downing  Professor  of  the  Laws 
of  England  at  Cambridge,  who  was  kind  enough  to 
read  some  portions  of  the  book  in  manuscript. 

An  entirely  new  index  to  the  book  and  to  the  cases, 
year-books,  and  statutes  cited  has  been  prepared  by 
Mr.  Kenneth  F.  Wood,  of  Lincoln's  Inn,  to  whom 
the  editor  is  also  indebted  for  much  efficient  help  in 
passing  the  work  through  the  press. 

A  few  cases,  decided  since  the  text  was  in  print,  are 
referred  to  in  the  Addenda,  by  the  aid  of  which  the 
work  is  brought  down  to  the  date  given  below. 

7,  Stone  Buildings,  Lincoln's  Inn, 
2Sth  June,  1892. 

(b)  Thejate  author's  Appendices  arc  untouched. 
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c.  50  (Companies  Act,  1907) 

c.  28  (Agricultural  Holdings  Act,  1908)     . 

c.  53  (distress  amendment) 

c.  69  (Companies  Consolidation  Act,  1908) 


266,  267,  557 

.       442,  446 

.     305 

.     424 

Act,  1899)    .  .       126,  434 

266,  418,  615 

273—279,  287,  290, 

419,  474,  521,  569,  603 

575 


680 

57 

196 

30 

550 

125 

198 

510 

266 

822, 

528 

.     575 

501,  502,  510, 

530—533,  554 

.     336 

30,  303,  575 


197, 


321, 
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Except  where  otherwise  stated,  the  works,  of  wJiich  the  method  of 

citation  is  here  explained,  are  Reports,  and  the  nnmea 

given  arc  the  Reporters'  names. 


A.  C.  . 

A.  &  E. 

A.-G. 

Amb. 

And. 

Anst. 

App.  Cas,    . 

Ass.    . 

Atk.    . 

B.  &  A. 

B.  &  Ad. 

B.  &  C. 

B.  &P. 

B.  R. 

B.  &S. 

Bac.  Abr. 

Bac.  Tr 

Beav. 

Bing. 

Bing.  N.  C. 

Black.  Comm. 

Bligb,  N.  S. 

Bract. 

Britt. 

Bro.  Abr.    . 

Bro.  C.  C.   . 

Brod.  .t  Biug. 

Bulst. 

Bnrr. 

C.       . 

Appeal  Cases  after  1890.    See  under  Ij.  11. 

Adolphus  and  Ellis,  Q.  B.,  1S41— 52. 

Attorney-General. 

Ambler,  Ch.,  1737—83. 

Anderson,  C.  P.,  1534— 1G04. 

Anstruther.  Ex.,  1792—7. 

See  L.  R. 

Liber  Assisarum. 

Atkyns,  Ch.,  1736—54. 

Barnewall  &  Alderson,  K.  B.,  1817—22. 

Barnewall  &  Adolphus,  K.  B.,  1830—4. 

Barnewall  &  Cresswell,  K.  B.,  1822—30. 

Bosanquet  &  Puller,  0.  P.,  1797—1804. 

Bancum  Regis,  the  King's  Bench. 

Best  &  Smith,  Q.  B.,  1861—9. 

New  Abridgment  of  the  law  by  Matthew 
Bacon,  Gwillim  &  Dodd's  Edition  in 
8  vols. 

The  Law  Tracts  of  Lord  Bacon. 

Beavan,  Rolls  Court,  1838—66. 

Bingham,  C.  P.,  1822—33. 

Bingham,  Now  Cases,  C.  P.,  1834—40. 

Blackstone's  Commentaries. 

Bligh,  New  Series,  H.  L.,  1827—37. 

Bracton  de  Legibns. 

Britton's  Treatise. 

Brooke's  Abridgment. 

Brown,  Ch.,  1778—94. 

Broderip  &  Bingham,  C.  P.,  1810-22. 

Bulstrode,  K.  B.,  1609— .39. 

Burrow,  K.  B.,  1756—72. 

Chancellor. 
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C.  B. 

C.  B.,  N.  S. 

C.J. 

C.  M.  &  R. 

C.  P. 

C.  P.  Coop. 

C.  P.  D. 

C.  &  J. 

C.  &M. 

C.  &P. 

Ca.  t.  Talb. 

Cal.    . 

Cary 
Ch.     . 
Ch.  D. 
Cha.  Ca. 
Cba.  Rep. 
CI.  &  Fin. 
Co.     . 

Co.  Cop. 

Co.  Litt. 

Co.  Tr. 

Coll.  . 

Com. 

Com.  Dig. 

Conn.  &  Laws. 

Coop. 

Cowp. 

Cox    . 

Cro.  El. 
Cro.  Jac. 
Cro.  Car. 

Cru.  Fi. 
Cru.  Rec. 

Dart,  V.  &  P. 

De  G.  &  J. 

De  G.,  F.  &  J. 

De  G.,  M.  &  G. 

De  G.  &  S. 
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The  Common  Bench  or  Court  of  Common 
Pleas,  also  the  Common  Bench  Reports, 
1846—56. 

Common  Bench,  New  Series,  1856 — 65. 

Chief  Justice. 

Crompton,  Meeson  &  Roscoe,  Ex.,  1834 — 5. 

Common  Pleas.     See  under  L.  R, 

C.  P.  Cooper,  Ch.,  1837—8. 

Common  Pleas  Division. 

Crompton  &  Jervis,  Ex.,  1830—2. 

Crompton  &  Meeson,  Ex.,  1832—4. 

Carrington&  Payne,  Nisi  Prius,  1823 — 41, 


Cases    in    time 
1733—37. 


of    Lord    Talbot,    Ch. 


Calendar  of  Proceedings  in  Chancery 
published  by  the  Record  Commission. 

Cary,  Ch.,  1556—1604. 

Chancery.     See  under  L.  R. 

Chancery  Division.     See  under  L.  R. 

Cases  in  Chancery,  1660 — 88. 

Reports  in  Chancery,  1615 — 1712. 

Clark  &  Finnelly,  H.  L.,  1831—46. 

Coke's  Reports,  generally  cited  as  Rep, — 
the  Reports  par  excellence. 

Coke's  Complete  Copyholder. 

Coke  upon  Littleton. 

Coke's  Law  Tracts. 

Collyer,  Ch.,  1844—6. 

Comyns,  K.  B.,  1695—1740. 

Chief  Baron  Comyns'  Digest  of  the  Law. 

Connor  &  Lawson,  Ir.  Ch.,  1841 — 3. 

G.  Cooper,  Ch.,  1815, 

Cowper,  K.  B,,  1774—8. 

Cox,  Ch.,  1744—97. 

Croke's  Reports  in  time  of  Elizabeth, 
James  I.  and  Charles  I.,  K.  B.,  1581— 
1641. 

Cruise  on  Fines  and  Recoveries. 

Dart  on  Vendors  and  Purchasers. 

De  Gex  &  Jones,  Ch.,  1857—9. 

De  Gex,  Fisher  &  Jones,  Ch.,  1859—62. 

De  Gex,  Macnaghten  &  Gordon,  Ch., 
1851—7. 

De  Gex  &  Smale,  Ch.,  1846—52. 
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Dig.    . 
Dom.  Proc. 
Dougl. 
Dow.  &  Ryl. 
Drew. 

Drew.  &  Sma. 
Dru.  &  War. 
Drury 
Dyer 
E.  &B. 

E.  B.  &  E. 
East 
Eden 
Eq.  Ca.  Ab. 
Esp.  . 
Ex.    . 

Ex.  D. 

F.  N.  B. 
Pearne,  C.  R. 

Finch  L.  . 
Fitz.  Abr.  . 
Fleta 

Fonbl.  Eq. 

Preem. 
Gai.    . 
Giff.  . 
Gilb.  Ten. 
Gilb.  Uses 
Glanv. 

H.  Bl. 
H.  L. 
H.  L.  C. 
H.  &C. 
H.  &N. 
Hale,  P.  C. 

Hard. 
Hare 
Hil.    . 
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The  Digest  of  Justinian. 

Domus  Procerum,  the  House  of  Lords. 

Douglas,  K.  B.,  1778—85. 

Dowling  &  Ryland,  K.  B.,  1822—7. 

Drewry,  V.-C.  Kindersley,  1852—9. 

Drewry  &  Smale,  same  Court,  1859 — G5. 

Drury  &  Warren,  Ir.  Ch.,  1841—3. 

Drury,  Ir.  Ch.,  1843—4. 

Dyer,  K.  B.,  1513—82. 

EUis  &  Blackburn,  Q.  B.,  1852—7. 

Ellis,  Blackburn  &  Ellis,  Q.  B.,  1858. 

East,  K.  B.,  1800—12. 

Eden,  Ch.,  1757—66. 

Equity  Cases  Abridged,  1667—1744. 

Espinasse,  Nisi  Prius,  1793—1807. 

The     Court     of    Exchequer,    also     the 
Exchequer  Reports,  1847 — 56. 

Exchequer  Division.     See  under  L.  R. 

Fitzherbert's  Natura  Brevium. 

Fearne  on  Contingent  Remainders  and 
Executory  Devises.     Butler's  Edition. 

Finch's  Law. 

Fitzherbert's  Abridgment. 

The  anonymous  treatise  on  English  Law, 
so  called,  of  the  time  of  Edw.  I. 

Fonblanque's  Edition  of  the  Anonymous 
Treatise  on  Equity. 

Freeman,  Ch.,  1660-1706. 

The  Commentaries  of  Gaius. 

Giffard,  V.-C.  Stuart,  1857—65. 

Chief  Baron  Gilbert's  Treatise  on  Tenures. 

Chief  Baron  Gilbert's  Treatise  on  Uses. 

The  treatise  on  English  Law  of  the  time 
of  Henry  II.,  attributed  to  Glanvillo. 

Henry  Blackstone,  C.  P.,  1783—96. 

The  House  of  Lords.     See  under  L.  R. 

House  of  Lords'  Cases,  1847 — 66. 

Hurlstone  &  Coltman,  Ex.,  1862— G. 

Hurlstone  &  Norman,  Ex.,  1856—61. 

Sir  INIatthew  Hale's  Treatise  on  Plcai^  of 
the  Crown. 

Hardres,  Ex.,  folio,  1655—69. 

Hare,  Ch.,  1841—53. 

Hilarv  Term. 
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Hob 

Hobart,  K.  B.,  1003—5. 

Inst.           .... 

Coke's  Institutes;  alsoused  for  Justinian's 
Institutes. 

Ir 

Irish. 

J 

Justice. 

J.  &  H 

Johnson  &  Hemming,  Y.-C.  Wood, 
1859— G2. 

J.  &W 

Jacob  &  Walker,  Ch.,  1819—21. 

J.  B.  ]\roore 

J.  B.  Moore,  C.-P.,  1817—27. 

Jac.    ..... 

Jacob,  Ch.,  1821—2. 

Jarm.  Wills 

Jar  man  on  Wills. 

Joh 

Johnson,  V.-C.  Wood,  1858—60. 

Jo.  &  Lat. 

Jones  &  Latouche,  Ir.  Ch.,  1844—6. 

Jur.    ..... 

Jurist  Reports,  1837—54. 

Jur.,  N.  S.            ... 

Jurist  Reports,  New  Series,  1855—06. 

K.  B 

The  Court  of  King's  Bench. 

Kay    ..... 

Kay,  V.-C.  Wood,  1853—4. 

K.  &J 

Kay  &  Johnson,  V.-C.  Wood,  1854—8. 

Keh.             .... 

Keble,  K.  B.,  1661—77. 

Keen            .... 

Keen,  RoUs  Court,  1886-  8. 

Keil 

Keilway,  K.  B.,  1497—1530. 

L.  J 

Law  Journal  Reports  from  1823. 

L.-J 

Lord  Justice. 

L.  Q.  II 

Law  Quarterly  Review. 

L.  R 

From  1865  to  1875— 

The  Law  Reports  of  the  Incorporated 
Council  of  Law  Reporting,  which  are 
usually  cited  as  follows  : — 

L.  R.,  A.  &  E.    . 

Admiralty  and  Ecclesiastical  Cases. 

L.  R.,  Ch. 

Cases  in  the  Court  of  Appeal  in  Chancery. 

L.  R.,  C.  P.        . 

Common  Pleas  Cases. 

L.  R.,  C.  C.  R.  . 

Crown  Cases  Reserved. 

L.  R.,  Eq. 

Equity  Cases. 

L.  R.,  Ex. 

Exchequer  Cases. 

L.  R.,H.L.,or  E.  &I. 

English  and  Irish  Appeals  to  the  House 
of  Lords 

L.  R.,  P.  C.        . 

Privy  Council  Cases. 

L.R.,P.&D.,orP..l-:M. 

Probate  and  Divorce  Cases. 

L.  R.,  Q.  B.        . 

Queen's  Bench  Cases. 

L.  R.,  Sc.  Ap.     . 

Scotch  Appeals  to  the  House  of  Lords. 

From  1875  to  1890— 

(Usually  without  prefixing  L.  R.) 
App.  Cas.            .         .     Appeal  Cases  (House  ol  Lords  and  Privy 
Council). 

Ch.  D.        .         .         . 

Chancery  Division  Cases. 
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C.  P.  D.  . 
Ex.  D.  . 
P.  D. 

Q.  B.  D.    . 

After  1890— 
(Prefixing  the  date  of 

1891,  A.  C, 

1891,  Ch. 

1891,  Q.  B. 

1891,  P. 
J..  T. 

L.  T.  K.      . 
Lane  . 
Leon. 
Lev.   . 
Litt.  . 

Lord  Raym. 
yi.  or  Mich. 
M.  &  Cr.  . 
M.  K. 

M.  &  S.       . 
M.  &  W.     . 
^lac.  &  G.  . 
ilcCleland 
^lad.  Form.  Ang. 
Madd. 
IMan.  &  Crr. 
Mer.  . 
Mod. 

Moo. 

Moo.  &  :\lalk. 
Moo.  &  Scott 
My.  &  K.    . 
Nev.  &  Man. 
N.  C. 
N.  B. 

0.  Bridg.  . 
Owen 


.     Common  Pleas  Division  Cases. 
Exchequer  Division  Cases. 

.  Probate  Division  Cases,  including  Ad- 
miralty and  Ecclesiastical  Cases. 

.  Queen's  Bench  Division  Cases,  including 
Crown  Cases  Reserved. 

the  year  only,  as)  : 

Appeal  Cases. 
.     Chancery  Division  Cases. 
.     Queen's  Bench  Division  Cases. 
.     Probate  Division  Cases. 
.     Law  Times  Reports  from  1815. 

Land  Transfer  Rules. 
.     Lane,  Ex.,  1G05— 11. 
.     Leonard,  K.  B.,  1540—1615. 
.     Levinz,  K.  B.,  1660—95. 

Littleton's  Tenures. 

.     Lord  Raymond,  K.  B.,  1694—1732. 

.     Michaelmas  Term. 

.     :Mylne  &  Craig,  Ch.,  1836—40. 

.     Master  of  the  Rolls. 

.     Maule  &  Selwyn,  K.B.,  1813—17. 

.     Meeson  &  Welsby,  Ex.,  1836—47. 

.     Macnaghten  &  Gordon,  Ch.,  1^49—51. 

.     IMcCleland,  Ex.,  1824. 

.     Madox's  Formulare  Anglicanuni. 

.      :\Iaddock,  Ch.,  1815—20. 

.      Manning  &  Granger,  C.  1'.,  1840—6. 

.     Merivale,  Ch.,  1815-17. 

.  Modern  Reports,  K.  B.,  C.  P.  it  Ch., 
1669—1744. 

.  Sir  Fr.  Moore,  K.  B.,  1512—1621. 

.  Moody  &  Malkin,  Nisi  Prius,  1826—30. 

,  Moore  &  Scott,  C.  P.,  1831—4. 

.  Mylne  &  Keen,  Ch.,  1833—5. 

.  Neville  &  Manning,  K.  B.,  1832—6. 

.  Bingham's  New  Cases,  C.  P.,  1834—40. 

.  Bosanquet  &  Puller's  New  Reports,  C.  P., 
1804 — 7 ;  also  used  for  Now  Reports, 
1862—1865. 

.  Sir  Orlando  Bridgman's  Judgments,  C.  P., 
1660—7,  edited  by  Bannister. 

.     Owen,  K.  B.  it  C.  P.,  1556—1615. 
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P.  &  M.  Hist.  Eng.  Law 


P.O. 
P.  D. 

P.  Wms.  or  P.  W. 

Parker 

Pasch. 

Per.  &  Dav 

Perk. 

Ph.     . 

Plowd. 

Pollexf. 

Popham 

Pre.  Cha.    . 

Prec.  Conv. 

Prest.  Abstr. 

Prest.  Conv. 

Price 

Q.B. 

Q.  B.  D,     . 

B.      . 

R.  R. 

R.  S.  C.      ■. 

R.  &  M.  or  Russ.  &  IMy 

Reg,  . 

Rep.  . 

Ro.  Ab. 

Rob.  Gav.  . 

Rop.  Husb.  &  Wife 

Rot.  Hund. 

Rot.  Pari.  . 

Russ. 

S.  &  S.  or  Sim.  &  Stu 

S.  C.  . 

Salk.  . 

Sand.  Uses 


Probate.     See  under  L.  R. 

Pollock  &  Maitland's  History  of  English 

Law,  1895. 
Privy  Council.     Sec  under  L.  R. 
Probate  Division.     See  under  L.  R. 
Peere  Williams,  Ch.,  1695—1735. 
Parker,  Ex.,  1743—67. 
Easter  Term. 

Perry  &  Davison,  Q.  B.,  1838—41. 
Perkin's  Profitable  Book,  1st  cd.,  1532. 
Phillips,  Ch.,  1841—9. 
Plowden,  K.  B.,  1550—80. 
Pollesfen,  K.  B.,  1670—84. 
Popham,  K.B.,  1592—1627. 
Precedents  in  Chancery,  1687 — 1722. 
Precedents  in  Conveyancing. 
Preston  on  Abstracts  of  Title. 
Preston  on  Conveyancing. 
Price,  Ex.,  1814—24. 

The  Court  of  Queen's  Bench  ;  also  the 
Queen's  Bench  Reports,  1841 — 52.  See 
under  L.  R. 

Queen's  Bench  Division.  See  under 
L.  R. 

Rex  or  Regina. 

The  Revised  Reports. 

Rules  of  the  Supreme  Court. 

Russell  &  IMylne,  Ch.,  1829—31. 

The  Register  of  Writs. 

The  Reports  of  Lord  Coke,  K.  B.,  1579— 

1616. 
RoUe's  Abridgment. 
Robinson  on  Gavelkind. 

Roper's  Treatise  on  the  Law  of  Husband 
and  Wife,  edited  by  Jacob. 

Rotuli  Hundredorum,  the  Hundred  Rolls 
(Record  Commission). 

Rotuli  Parliamentorum,  the  RoUs  of 
Parliament. 

Russell,  Ch.,  1826—9.' 

Simons  &  Stuart,  Ch.,  1822—6. 

Same  case. 

Salkeld,  K.  B.,  1689—1711. 

Sanders  on  Uses  and  Trusts,  4th  ed. 
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Sax.  Chro. 

.     The  Saxon  Chroniclo. 

Sch.  &  Lofr. 

.     Schoales  &  Lefroy,  Ir.  Ch.,  1802— G. 

Scriv.  Cop. 

.     Scriven  on  Copyholds,  3rd  od. 

Shep.  Touch. 

.  Sheppard's  Touchstone  on  Common 
Assurances. 

Sid.    . 

.     Siderfin,  K.  B.,  C.  P.  &  Ex.,  1G57— 70. 

Sim.  . 

.     Simons,  Ch.  1826—49. 

Sir  T.  Kaym. 

.     Sir  Thomas  Raymond,  K.  B.,  1660—81. 

Sm.  &  Giff. 

.     Smale  &  Gifiard,  V.-C.  Stuart,  1852—7. 

Spencc,  Eq.  Jur. 

.     Spence's  Equitable  Jurisdiction. 

Stark, 

.     Starkie,  Nisi  Prius,  1814—23. 

Stat.  . 

.     Statute. 

Str.    . 

.     Strange,  K.  B.,  171G— 47. 

Stylo 

.     Style,  K.  B.,  1646—55. 

Sugd.  Pow. 

.  Sugden  (afterwards  Lord  St.  Leonards) 
on  Powers,  8th  ed. 

Sugd.  V.  &  P.     . 

,  Sugden  (afterwards  Lord  St.  Leonards) 
on  Vendors  and  Purchasers,  14th  ed. 

Swanst. 

.     Swanston,  Ch.,  1818—8. 

T.  &  R.       . 

.     Turner  and  Russell,  Ch.,  1822—4. 

T.  R. 

.  Term  Reports  by  Durnford  and  East 
K.  B.,  1785—1800. 

Tau.  or  Taunt.    . 

.     Taunton,  C.  P.,  1807—19. 

Times  L.  R. 

.     Times  Law  Reports,  from  1884. 

Toth. 

.     Tothill,  Ch.,  1559—1646. 

Triu. 

.     Trinity  Term. 

Turu. 

.     Turner,  Ch.,  1822—3. 

Tyr.   . 

.     Tyrwhitt,  Ex.,  1830-5. 

Ulp.  Frag. 

.     Ulpiaui  Fragmenta. 

V.  &  B.       . 

.     Vesey  &  Beames,  Ch.,  1813—4. 

V.-C. 

.     Vice-Chancellor. 

Vaughan    . 

.     Vaughan,  C.  P.,  1666—73. 

Ventr. 

.     Ventris,  K,  B.,  1668—91. 

Vern. 

.     Vernon,  Ch.,  1680—1716. 

Ves.  or  Ves.  Seu. 

.     Vesey,  Ch.,  1747—55. 

Ves.  Juu.   . 

.     Vesey  Junior,  Ch;,  1789—1816. 

Vin.  Abr.    . 

.     Viner's  Abridgment. 

Vinogradoff,  Vill.  ii 

1  Eng.  .  Villainage  in  England,  by  Vinogradoff, 
1892. 

W.  Bl. 

.     Sir  William  Blackstonc,  K.  B.,  1746—80. 

W.  N. 

.  The  Weekly  Notes  of  the  Council  of  Law 
Reporting. 

W.  R. 

.     The  Weekly  Reporter,  from  1852. 

Watk.  Cop. 

.     Watkins  on  Copyholds. 
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Watk.  Dcs. 

Wightw.     . 

Willcs 

Wils. 

Wms.  Couv.  Stat. 

Wms.  Exors. 

Wms.  Pcrs.  Prop. 

Wms.  Saund. 

Wms.  V.  &  r.     . 
Y.  &  C.  or  Y.  &  C.  Ex. 
Y.  &  C.  C.  C.       . 
Y.  &  J.       . 
Y.  B. 


Page  85,  note  {/) 

,,     188,  note  (w) 
„     416,  note  (i) 


,,     515,  note  (s) 


■41. 


Watkius  on  Descent. 

Wightwick,  Ex.,  1810—1. 

Willes,  C.  P.,  1737—58. 

Wilson,  K.  B.  &  C.  P.,  1742-G'J. 

Williams's  Conveyancing  Statutes. 

Williams  on  Executors. 

Williams  on  Personal  Property. 

Saunders,  K.  B.,  1666 — 73,  edited 
Serjeant  Williams  and  Sir  E. 
Williams, 

Williams  on  Vendor  and  Purchaser. 

Younge  &  CoUyer,  Equity  Ex.,  183d- 

Younge  &  Collyer,  Ch.,  1841—3. 

Younge  &  Jervis,  Ex.,  1826—30. 

Year  Book. 


ADDEXDA. 

.  Add  Jones  ((;  Co.  v.  Coventry,  1909,  2 
K.  B.  1029. 

.     Add  Reid  v.  JDickcrstaff,  1909,  2  Ch.  305. 

.  Add  Ec  Nash  is  now  reported,  1909, 
2  Ch.  450,  and  the  decision  has  been 
aihrmed  by  the  Court  of  Appeal,  1909, 
W.  N.  209. 

.     Add  Dendij  v,  Evans,  1909,  2  K.  B.  894. 
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OF    THE     NATURE     OF     REAL     PROPERTY     OR     ESTATE     AND 
CHATTELS   REAL. 


Section  I. 
Of  the  Xatnrc  of  Propertij  and  Oivncrship. 

It  is  probable  that  many  of  those  who  open  this 
book  have  heard  of  a  distinction  made  in  law  between 
real  and  personal  property.  They  are  perhaps  aware 
that  the  law  of  real  property  has  to  do  with  the 
ownership  of  land ;  and  it  is  very  unlikely  that  they 
have  formed  no  opinions  on  the  subject  of  the  laws 
of  property.  Popular  notions  of  law  often  contain  an 
element  of  truth;  but  they  are  rarely  exact.  The 
student  of  real  property  law  will,  therefore,  do  well  to 
begin  by  considering  the  exact  meaning  of  one  or  two 
terms,  with  the  common  use  of  which  he  is  doubtless 
familiar. 

In  the  first  place,  what  is  meant  by  the  word 
jtropcrtij  /  The  common  conception  of  property  may 
perhaps  be  said  to  be  this :  that  a  man's  property  is 
what  is  his   own   to   do   what  he  likes  with.     It  i^ 

W.R.P.  1 
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generally  understood  that  those  things  are  a  man's 

Owncrsbip.      property,  which  are  the  ol^ject  of   oicncrHhip  on    his 

part.    "What,  then,  is  ownership  ?    Without  pretending 

to  formulate  a  definition,  we  may  venture  to  assert 

that  ownership  chiefly  imports  the  right  of  exclusive 

enjoyment  of  some  thing  (a).    The  owner  in  possession 

of  a  thing  has  the  right  to  exclude  all  others  from  the 

possession  or  enjoyment  of  it ;  and  if  he  be  wrongfully 

deprived  of  what  he  owns,  he  has  the  right  to  recover 

possession  of  it  from  any  person.     This  right  to  main- 

(tain  or  recover  possession  of  a  thing  as  against  all 

!  others  may,  I  think,  be  said  to  be  the  essential  i:)art  of 

ownership.     As  regards  its  other  incidents,  ownership 

may  be  absolute  or  else  limited  or  restricted.     Thus 

Incidents  of     absolute  Ownership  would  seem  to  include  the  right  of 

absolute  .  „  ,      .  .  j      i  i  •  i    t 

ownersLip.  J>'cc,  as  well  as  exclusive,  enjoyment ;  by  which  i  mean 
the  right  of  using,  altering,  or  destroying  the  thing 
owned  at  the  owner's  pleasure,  so  only  that  he  do  not 
violate  any  other  person's  right  to  security  of  person 
and  property.  But  those  who  have  rights  of  exclusive, 
though  restricted,  enjoyment,  are  nevertheless  com- 
monly termed  owners  {h).  Another  incident  of  absolute 
ownership  is  free  power  of  disposition,  that  is,  the 
right  of  the  owner  to  transfer  as  he  will  the  whole  or 
any  part  of  his  rights  over  the  thing  owned.  And  in 
modern  times  free  power  of  disposition  is  generally 
incident  to,  and  indeed  inseparable  from,  any  owner- 
ship (c).  But  the  student  will  find  that  in  earlier 
times  those  were  regarded  as  owners  whose  right  to 
maintain  or  recover  possession  was  secured  by  law, 
though   their   power    of    disposition   was   limited  {d), 

(a)  See   2   Austin's    Jurispru-  from  laying  their  land  waste,  or 
dence,  817,  4th  ed. ;  P.  and  JM.  pulling  down  their  houses. 
Hist.  Eng.  Law,  ii.  4—10,    151  (c)    Litt.    s.    360;     Co.    Litt. 
&  n.  (2) ;  and  an  article  by  the  223  a ;     Bradley    v.    Feixoto,    3 
writer  in  L.  Q.  R.  xi.  223.  Ves.  jun.   324;  Ross  v.   Boss,  1 

(b)  English  landlords,  who  are  J.  &  W.  154;    Ware  v.  Cann,  10 
tenants  for  life,  are  commonly  B.  &  C.  433. 

called  landowners,  notwithstand-  (d)  Glauv.  i.  5,  7,  vii.  1,  5.  xii., 

ing  that  they  may  be  restrained       siii. ;  Bract,  fo.  3  a,  8  b.  10  b,  31, 
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Again,  it  is  essential  to  absolute  ownership  that  it 
should  be  of  indeterminate  duration ;  no  limit  of  time 
must  be  set  beyond  which  the  enjoyment  of  the  thing 
owned  shall  not  endure.  So  that  any  right  of  user  or 
enjoyment  limited  to  endure  for  any  period  of  life  or 
years  cannot  amount  to  absolute  ownership,  which  is 
interminable.  And  any  right  of  exclusive  enjoyment 
of  a  thing,  for  whatever  period,  which  is  derived  out 
of  the  ownership  of  another  (c),  seems  to  fall  short  of 
absolute  ownership.  But  the  term  owners  is  commonly 
used  to  include  those  who  have  the  right  of  exclusive 
enjoyment  of  anything  for  a  limited  time,  as  well  as 
absolute  owners  ( /').  Tlius  the  word  oinicrsJiij)  is  used 
by  lawyers  sometimes  in  the  strict  sense  of  absolute 
ownership,  sometimes  in  a  looser  sense  to  express  a 
right  of  exclusive  enjoyment  which,  though  possibly 
lacking  some  of  the  incidents  of  absolute  ownership, 
includes  at  least  the  right  to  maintain  or  recover 
possession  of  some  thing  as  against  all  others. 

Having  gained  some  notion  of  the  legal  sense  of 
otL'nersJup,  let  us  see  what  meaning  is  attached  in  law 
to  the  term  propertij.     This  word  is  mainly  used  by  Property, 
lawyers  in  three  different   senses : — (1)  As  denoting  1 
the  right  of  ownership.     For  instance,  if  a  man  lend 
his  goods  to  a  friend,  it  is  said  that  the  propcrfi/  in 

102,  112  b,  li:'>  a,  IGOa,  195  b,  former,   the    latter    or   bis   auc- 

20G,  2G:5,  2<J8,  4ol  b,  135  a ;  Britt.  ccssors   in    titlu    will    liavo    tlio 

liv.  2,  ch.  16,  s.  2;  Mirror,  cli.  2,  right  to  resume  iKissessioii  of  tho 

B.  25;  Litt.  88.  1),  10;    Co.  Litt.  land. 

17  a,  2(J(J  a  ;  P.  &  M.  Hist.  Eng.  (/)  English  landlords,  wlio 
liaw,  ii.  1 — 10.  arc  mostly  tenants  for  life  only, 
(e)  As  where  one  holds  land  arc  commonly  called  land- 
on  lease  from  another  for  a  term,  owners;  see  P.  &  M.  Hist.  Ihig. 
say,  of  a  thousand  years,  on  tho  Law,  ii.  7 — 10  ;  stats,  (i  &  7 
expiration  of  which  the  lessor's  Will  IV.  c.  71,  s.  12;  8  it  9 
successors  in  title  will  have  the  Vict.  c.  18,  ss.  3,  79,  84,  127; 
right  to  resume  possession  of  27  &  28  Vict.  c.  114,  s.  8;  ii:J 
the  land ;  or  where  one  man  &  34  Vict.  c.  56 ;  34  &  35  Vict, 
and  his  lieirs  hold  land  of  c.  84 ;  40  &  41  Vict.  c.  31  ; 
another  and  his  heirs,  so  that,  Baumwoll  Manufactnr,  Ac,  v. 
on   failure   of  the  heirs  of  the  Furness,  ISd'S,  A.C.  17. 
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Things 
corporeal  or 
incorporeal. 


the  goods  remains  in  the  lender.  We  also  spealc  of 
2)ropr)ii/  in  land.  (2)  As  denoting  the  object  of  a 
right  of  ownership.  Thus,  it  may  be  said  that  certain 
goods  are  the  jn-operty  of  a  certain  man ;  or,  speaking 
of  land,  that  the  j^^'op^'^'W  of  one  man  adjoins  the 
j)ropertij  of  another ;  or  that  j^^W^^'^JJ  niay  consist 
either  of  immoveable  things,  as  land,  or  of  moveable 
things,  as  coined  money.  (3)  As  denoting  valuable 
things— things  which  can  be  turned  into  money  or 
assessed  at  a  money  value  ;  in  other  words,  rights 
which  may  be  exchanged  for  the  ownership  of 
money  (^/).  It  is  in  this  last  sense  that  the  word 
j^ropcrty  seems  to  be  used  wdien  a  man  speaks  of  all 
his  property,  or  of  his  real  as  opposed  to  his  personal 
property  (//).  Property,  then,  may  mean  either  (1) 
ownership,  or  (2)  the  objects  or  an  object  of  owner- 
ship, or  (3)  valuable  things,  according  to  the  context. 
Now  things,  according  to  a  classification  imported 
from  Roman  into  English  law,  are  either  corporeal 
or  incorporeal.  Corporeal  things  are  tangible  objects, 
as  land  or  gold;  incorporeal  things  are  those  which 
are  intangible,  such  as  legal  relations  and  rights, 
including  legal  obligations  and  rights  of  action  (/). 
And  property,  as  meaning  valuable  things,  includes 
incorporeal  as  well  as  corjDoreal  things  (k).  That  is 
to  say,  property  consists  of  two  kinds  of  things : — ■ 

{g)  See  Lord  Mansfield,  Eoqan 
V.  Jackson,  Cowp.  299,  307; 
Savigny,  System  des  lieutigen 
romischen  Eecbts,  vol.  i.,  s.  53, 
pp.  338—340. 

(h)  See  Doe  d.  Wall  v.  Lung- 
lands,  14  East,  370  ;  Doe  d. 
Morgan  v.  Morgan,  6  B.  &  C. 
512. 

(«■)  Bract,  fo.  10  b.  In  modern 
times  this  classification  of 
things,  as  corporeal  or  incor- 
poreal, has  been  subjected  to 
adverse  criticism,  on  the  ground 
that  it  opposes  things,  considered 
as  the  object  of  rights,  to  the 
rights  themselves;  see  Austin's 


Jurisprudence,  371,  804,  4th  ed. 
The  student  of  any  legal  system, 
however,  must  take  it  as  he 
finds  it.  It  is  idle  for  him  to 
find  fault  with  ideas  which 
have  obtained  actual  currency 
therein,  and  which  he  is  there- 
fore bound  to  accept  as  "  legal 
tender."  If  any  such  ideas 
conflict  with  his  sense  of  what 
ought  to  be  he  should  look 
for  explanation  to  the  history 
of  law. 

(k)  See  Re  Earnshaic-Wall, 
1894,  3  Ch.  156 ;  and  an  article 
bv  the  writer  in  L.  Q.  E.,  xi. 
223—228. 
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(1)  tangible  things  in  their  owner's  possession ; 
(-2)  valuable  rights  of  various  kinds  unaccompanied 
with  the  possession  of  anything  corporeal.  Or,  if  it 
be  preferred  to  treat  property  as  an  aggregate  of  rights, 
the  same  classification  may  be  propounded  in  this 
way : — Property  consists  (1)  of  rights  of  ownership  in 
tangible  things  clothed  with  possession;  (2)  of  bare 
rights  or  mere  rights;  rights  unaccompanied  with 
possession,  which  are  nevertheless  valuable.  But  it  is 
more  in  accordance  with  the  treatment  of  the  subject 
which  has  obtained  in  our  law(/),  as  well  as  with 
common  usage,  to  classify  property  as  consisting  of 
corporeal  things,  as  land  or  moveable  goods,  or  of  in- 
corporeal things,  mere  rights  regarded  objectively  as  a 
source  of  profit.  Ever3^one  understands  that  the  land 
and  moveable  goods,  which  a  man  possesses  as  owner, 
are  part  of  his  property :  but  he  may  have  other  valu- 
able things  besides  the  land  and  goods  in  his  posses- 
sion. It  is  probably  within  the  reader's  knowledge 
that  a  man  may  have  land  let  to  yearly  tenants,  or 
may  be  entitled  to  land  on  the  death  of  some  tenant 
for  life.  In  either  case  he  has  a  mere  right,  without 
the  possession  of  anything  corporeal ;  for  the  land  is 
in  the  possession  of  the  yearly  tenants  or  life  tenant. 
But  his  right  to  the  land,  subject  to  the  yearly  or  life 
tenancy,  is  a  valuable  thing,  and  is  for  that  reason 
part  of  his  property.  Again,  one  need  be  no  lawyer 
to  know  that  a  man's  property  may  also  include  rights 
of  way,  of  pasture  for  cattle,  or  of  fishing  or  shooting 
over  another's  land.  Everyone  reckons  debts  due  to 
himself  as  part  of  his  property;  and  at  the  present 
day  stocks  and  shares  are  forms  of  property  which  are 
familiar  to  man}'.  All  these  things,  however,  are  mere 
rights,  unaccompanied  with  the  possession  of  anything 
corporeal.  Some,  as  we  have  seen,  are  rights  over 
land,  of  which  others  are  in  possession  as  owners.     A 

(0  Sec  Co.  Litt.  121  b,  ;;G9  a,  371  b. 
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debt  is  nothing  more  than  the  right  to  sue  another  for 
money  clue.  What  is  generally  spoken  of  as  a  sum  of 
Government  stock  is  properly  the  right  to  receive  from 
Government  perpetual  annuities  redeemable  on  pay- 
ment of  a  certain  sum,  for  example,  £100  for  every 
£2,  lO.s.  of  annuity.  A  share  in  a  joint-stock  company, 
regarded  as  a  source  of  emolument,  is  a  right  to  receive 
a  certain  share  of  the  profits  of  the  company  (m). 
All  these  different  rights  are  however  valuable ;  they 
may  be  turned  into  money  and  their  worth  can  be 
assessed  in  money.  Being  valuable  things,  they  are 
reckoned  as  property.  But  in  including  such  in- 
corporeal things  in  property',  no  heed  is  paid  to  the 
nature  of  the  rights  of  which  they  consist ;  they  are 
simply  regarded  objectively  as  sources  of  profit. 


Section  II. 


Distinction 
in  English 
law  between 
property  in 
lands  and 
property  in 
goods. 

No  absolute 
ownership  of 
land. 

Estate  in  fee 
simple. 


Of  Property  in  Land  and  Goods  in  English  Law. 

Having  thus  examined  the  meaning  of  ownersliijJ 
and  property,  our  next  step  towards  apprehendmg  the 
nature  of  real  property  will  be  to  advert  to  the  dis- 
tinction drawn  in  English  law  between  property  in 
land  and  property  in  moveable  goods.  It  is  this  : — An 
English  subject  may  enjoy  the  absolute  ownership  of 
goods,  but  not  of  land  (»).  The  law  does  not  recog- 
nise ahsohitc  ownership  of  land,  unless  in  the  hands 
of  the  Crown ;  and  the  greatest  interest  in  land,  which 
a  subject  can  have,  is  an  estate  in  fee  simple  (o),  that 


(m)  See  Wms.  Pers.  Prop.,  30, 
38—41,  2S(J,  29G,  KJth  ed. 

(?i)  This  distinction  is  not  es- 
sential. In  Roman  law,  land 
and  moveable  goods  might  be  the 
object  of  the  same  doininium  ex 
jure  Quiritinrn ;   Gai.  11.  §§15 


_2.-,,  40— i-2:  UIp.  Frag,  xix- 
And  see  P.  &  M.  Hist.  Eug.  Law, 
ii.  2—6. 

(o)  Litt.  8.  11;  Co.  Litt.  4  a; 
Countess  of  Bridgewater  v.  Dulce 
of  Bolton,  G  Mod.  106,109. 


OP  THE  NATURE  OF  HEAL  ESTATE.  7 

is  to  say,  an  estate  inheritable  l)y  his  blood-relations, 
collateral  as  well  as  lineal,  according  to  the  legal  order 
of  succession,  and  held  feudallj'  of  some  lord  by  some 
kind  of  service.     For  by  English  law,  the  king  is  the 
supreme  owner,  or  lord  paramount,  of  every  parcel  of  Lord  para- 
land  in  the  realm  (])) ;  and  all  land  is  liolden  of  some  ™''""^- 
lord  or  other,  and  either  immediately  or  mediately  (7) 
of  the  king  (/•).     But  it  must  not  be  supposed,  because 
an  English  subject  can  have  no  absolute,  interminable 
and  underived  (.s)  ownership  of  land,  that  proprietary 
rights  in  land  are  unknown  to  the  law.     On  the  con- 
trary, the  law  secures  to  every  one,  who  holds  an 
estate  in  land,  the  exclusive  enjoyment  of  his  holding, 
and  gives  him  the  right  to  maintain  or  recover  posses- 
sion thereof  against  all  others  (t).     To  an  estate  in  fee 
simple  there  are  moreover  now  incident  the  rights  of 
free  enjo^'ment  and  free  disposition ;  so  that  such  an 
estate  is  well-nigh  equivalent  to  absolute  property  (ii). 
It  is  common  to  speak  of  land-owners  and  the  owner- 
ship of  land ;  and  such  expressions  are  found  even  in 
Acts  of  Parliament  (.r).     English  law  then  recognises 
property  in  but  not  absolute  ownership  of  land ;  the 
most  absolute  property  in  land   that  a  subject  can 
have  is  but  an  estate  (//).      Here   may  be  explained 
what  is  meant  by  this  word  cstatr,  which  will  be  con-  Estate, 
stantly  encountered  by  the  student  of  real  property 
law.     Everyone  knows  that  a  man's  lands  are  often 
referred  to  as  his  estate  or  his  estates ;  but  the  popular 
sense  of  the  word  is  a  modification  of  its  legal  meaning. 
Estate  is  the  Latin  word  status  (.?),  which  originally 

(p)  Co.  Litt.  G:.  a.  (x)  Sco   Co.   Litt.    17,   2(:(:  a, 

(q)  That  is  oithor   directly  of  369  a;  Over^eerx  of  West  Ham  v. 

tlie  ivinj,'',  or  directly  of  some  in-  Jlei<,  8  App.  Cas.  38(j ;  stats.  ;>8 

termediate,  or  ?«<;.■.■«(■  lord,  between  Geo.  III.  c.  5,  s.  4G  ;  58  (ieo.  III.  ^Icsne  lord, 

the  tenant  and  the  kin^-.  c.  4"),  ss.  Ii9,  (jO  ;  ;")  &  (!  Vict.  c.  3"), 

(f)  Co.  Litt.  03  a,  see  P.  &  M.  S3.  1,  (50  (No.  iv.,  2,  10,  12)  ;  and 

Hist.  Eng.  Law,  i.  210 — 212.  the   stats,   cited   in  note  (/)  to 

(«)  See  ante,  p.  3.  p.  .S,  ante. 

(0  3  Black.  Comni.  107  «y.,  20'.).  (y)  Holt.  C.  J.,  6  Mod.  109. 

(?t)  Sfee  ante,  p.  2.  (z)  Co.  Litt.  'J  a,  'AH)  a. 
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denoted  a  man's  personal  condition  in  law  (a),  but  was 
used  to  describe,  first,  the  nature  of  his  interest  in 
land,  and  then  the  extent  of  such  interest  (h).  In  law, 
a  land-holder's  estate  is  his  interest  in  the  land,  of 
which  he  is  tenant ;  and  the  word  is  especially  used 
to  denote  the  extent  of  his  interest.  Thus  a  man  is 
said  to  have  an  estate  for  life  in  land,  or  an  estate 
of  inheritance,  as  an  estate  in  fee  simple ;  and  all 
liis  estate  in  his  land  is  equivalent  to  all  his  right 
therein  (c).  The  word  estate  also  has  a  third  meaning. 
It  is  used  to  denote  the  whole  of  any  person's  valuable 
interest  in  land  or  goods.  A  man's  whole  "  estate  "  is 
equivalent  to  all  his  "  property " ;  it  includes  all  his 
valuable  rights  ((/). 

The  student,  being  informed  of  the  distinction 
drawn  in  English  law  between  property  in  land  and 
property  in  goods,  and  knowing  that  real  property  has 
to  do  with  the  ownership  of  land,  may  perhaps  be 
inclined  to  conclude  that  real  property  must  be 
property  in  land,  while  property  in  goods  is  personal 
property.  Unfortunately  the  matter  is  not  so  simple. 
Keal  property  certainly  is  for  the  most  part  property 
in  land ;  but  all-  property  in  land  is  not  real  property. 
The  explanation  of  this  is  to  be  found  in  the  circum- 
stances of  our  legal  history.  We  must  look  for  the 
answer  to  the  days  of  our  early  common  law.  This 
will  lead  us  back  to  the  times  immediately  following 
the  Norman  Conquest,  when  the  doctrine  of  the  feudal 
tenure  of  land  was  established  as  part  of  our  law ;  to 

(a)  Glanv.  v.  1 ;  Bract,  fo.  26  a,  (c)  Litt.   ss.   1,   57,   465—469, 

199  b;  Fleta,  lib.  iv.,  c.  11.  472.   650;    Co.   Litt.   345;  Holt, 

(h)  Bract,  fo.  40  b,  42,  50  b.  C.  J.,  6  3Iod.  109,  110. 

262  a,  423  b,  424  a ;  Thomas  of  (d)  Kirman  v.  Johnson,  Style, 

WeylancVs  case,  Eot.  Pari.  i.  66 ;  293,   294 ;    Counters    of   Bridge- 

stat.  27  Edw.  III.,  stat.  2,  c.  9;  ivater  v.  Duhe  of  Bolton.  6  3Iod 

Madox,   Form.   Angl.   Nos.  170,  106;    Scott   v.   Alherry,   Comyns, 

172,192;  Rothenhole  V.  Wyching-  337,  340;  Fattersou  v.  Huddart, 

ham,  2  Cal.  iii. ;   P.  &  M.  Hist.  17  Beav.  210;  Meeds  v.  ^Vood,  19 

Eng.  Law,  i.  391 ;  ii.  10.  Beav.  215,  225. 
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the  reign  of  Henry  II.,  when  judges  of  the  King's 
Court  were  first  appointed  to  sit  permanently  on  the 
Bench  (r),  and  our  oldest  legal  text-book,  that  at- 
tributed to  Glanville  (/),  appeared;  and  to  the  days  Glanville. 
of  Bracton,  who  was  an  English  judge  under  King  Bracton. 
Henry  III.,  and  wrote  a  treatise  of  high  merit  and 
authority  on  the  laws  of  England  (V/). 

During  the   three   centuries,  which   followed   the  Form  of 
Norman  Conquest,   the  public  wealth  was  contained  f",!i|!'vcn7ii 
in  forms  very  different  from  those  of  to-day.     There  t<>  thirteenth 

.  century. 

was  then  no  such  thing  as  capital  always  ready  to  be 

(e)  The  King's  Court  was  originally  the  tribunal  held  by  autliority  The  King's 
of  the  king,  as  the  source  of  all  justice  within  the  realm,  before  C'ourt. 
himself  or  his  chief  justiciar.  In  Henry  II.'s  reign  tiie  ordinary 
legal  business  of  the  King's  Court  was  delegated  to  judges  sitting 
permanently  at  Westminster  ;  tiie  institution  of  itinerant  judges, 
visiting  every  county,  was  firmly  establislied ;  and  a  remedy  in  the 
King's  Court  was  given  to  all  freeholders  who  had  suffered  unjust 
dispossession  of  their  land ;  so  th;it  the  justice  of  the  King's  Court 
was  brought  homo  to  the  wiiole  people.  After  Henry  UI.'s  reign  the 
original  jurisdiction  of  tiie  Iving's  Court  of  Law  was  divided  between 
its  three  branches,  the  Courts  of  King's  Bench.  Common  Pleas,  and 
Exchequer;  to  be  again  united  in  tlio  year  1875  in  the  High  Court 
of  Justice  established  by  the  Judicature  Acts.  The  King's  Courts  of 
Law  have  been  the  chief  agents  in  tlie  development  of  the  common  The  common 
law,  which  is  derived  from  the  ancient  customs  of  tlie  nation  recog-  law. 
nisod  and  enforced  therein  as  law,  and  tiie  rules  and  principles  of 
which  have  been  evolved  from  the  decisions  of  those  courts  upon 
cases  submitted  to  their  judgment  from  tiie  time  of  their  establish- 
ment to  tlie  present  day.  The  legal  reforms  initiat(>d  by  Henry  H. 
had  tlie  eifect  of  increasing  the  importance  of  tiie  jurisdiction  of  tiio 
King's  Court  at  tlie  expense  of  tliat  of  the  local  tribunals,  sucli  as 
the  county  and  hundred  courts  ;  and  resulted  in  tlie  establishment  of 
a  uniform  body  of  judge-made  law  applicable  tliroughout  tlie  land, 
which  gradually  superseded  the  old  local  customs.  The  enormous 
influence  of  Henry  IF. 's  judicial  institutions  may  be  gauged  by  the 
fact  tiiat  Bracton's  treatise  written  in  Henry  IH.'s  reign  is  as  much 
founded  on  English  case  law  as  any  modcu'n  text  book.  Sec  Madox, 
Hist.  Exch.  ch.  i. — iii.,  xix. ;  Stubbs,  Ccmst.  Hist.  ch.  xi.  §§  IKS,  I'Jl, 
125—127,  ell.  xiii.  §  ]G;i,  ch.  xv.  §§233,  2:55;  INIaitland.  Bracton's 
Note  Book,  Introd.  i)p.  I— 12,  18  ;  Selden  Socictv,  Select  I'leas  of  the 
Crown,  Introd.  xi.  xif ;  B.  &  M.  Hist.  Eng.  Law",  i.  85—87,  132—139, 
167—185. 

(/)  Eanulf  de  Glanville,  chief  (g)  For  an  account  of  what  is 

justiciar  of  England  under  Hen.  known  of  Bracton,  see  Maitland, 

II. ;  see  Dictionary  of  National  Bracton's    Note     Book,    vol.    i.. 

Biography,  art.  (Jlanville,  11.  de  ;  p.  i:!;  I'.  &  M.  Hist.  Eng.  Law, 

P.  &  M.  Hist.  Eng.  Law,  i.  Ill  i.  185— IS'J. 
—145. 
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expended  in  wages  and  materials  for  work,  or  invested 
in  Government  Stock  or  in  shares  in  trading  com- 
panies. Agriculture  was  the  principal  industry  ;  and 
the  people  were  collected  in  agricultural  village  com- 
munities, each  of  which  supplied  itself  with  all  the 
necessaries  of  life.  In  the  eleventh  century  even  the 
dwellers  in  cities  supported  themselves  by  tilling  their 
own  lands.  But  for  our  present  purpose,  the  most 
important  distinction  between  those  times  and  our 
own  is  that  services,  for  which  we  are  accustomed  to 
regard  payment  in  money  as  the  natural  remuneration, 
were  then  requited  by  the  bestowal  or  occupation  of  a 
holding  of  land.  Thus  lands  were  given  by  the  Con- 
queror to  his  followers  to  hold  in  return  for  military 
service.  The  peasantry  occupied  land,  in  return  for 
which  they  were  bound  to  labour  on  their  lord's 
demesne,  that  portion  of  land  which  he  retained  in 
his  own  occupation  (//).  The  village  smith  or  carpenter 
often  occupied  a  holding  of  land  in  return  for  his 
trade  services ;  men  held  lands  too  on  condition  of 
rendering  various  personal  ser\'ices  to  their  landlord, 
such  as  riding  with  him,  holding  his  court  or  feeding 
his  hounds  (i).  In  fact,  the  whole  social  organisation 
was  based  on  landholding  in  return  for  service  (A). 
Trade  was  not  unknown,  but  occupied  a  subordinate 
position ;  and  the  contracting  of  trade  debts  was  a 
matter  which  concerned  a  limited  class  of  persons. 
Property,  therefore,  was  chiefly  corporeal  (/)  ;  it  con- 
sisted of  land  on  the  one  hand,  and  on  the  other  of 
such  things  as  cattle,  sheep  and  horses,  ploughs,  and 
other   implements    of    husbandry,   house     furniture, 

(/t)  Bract,  fo.  263  a;  Co.  Lilt.  Domesday    Book    and    Beyond, 

17  a  ;    see  Vinogradoff,  Vill.  in  5G— 58,  75—76,  303—309,  326— 

Eng.,  Essay  ii.,  ch.  iii.  332. 

(i)  See      the     Boldon     Book,  {!:)  Cunningham,    Growth    of 

Domesday,   iv.    565   sq. ;    Bract.  English  Industry  and  Commerce, 

fo.   35  b ;    Yinogradoft",  Vill.    in  2— i,  16,  129,  166,  201. 

Eng.,    322   sq. ;    P.  &   M.    Hist.  (I)  See  ante,  p.  4. 
Eug.  Law,  i.  262—271 ;  Maitland, 
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clothes,  arms,  jewels  and  precious  metals,  all  of  ^Yhich 

\Yere  known  as  chattels  (m)  or  goods.  ChatteU. 

Now  there  is  a  great  physical  difference  between  rhysical 
land  and  chattels  or  goods.     Land  is  immoveable  and  '^'^•^''^^n^e 

'='  ,  ^  between  land 

indestructible.  You  may  dig  holes  in  land  and  waste  and  moveable 
it,  but  you  cannot  remove  the  site  of  it.  Goods  on  °  °' "' 
the  other  hand  may  alwa^'s  be  removed  or  destroyed. 
Cows  and  sheep  may  be  killed  and  eaten  ;  furniture 
may  be  broken  up  and  burnt  (>?)•  And  this  physical 
difference  has  great  importance  for  the  purposes  of 
legal  treatment.  Land,  for  instance,  must  always 
remain  subject  to  the  jurisdiction  of  the  courts  of  the 
country  where  it  is  situate,  and  amenable  to  the 
process,  by  which  the  judgments  of  such  courts  are 
enforced  ;  it  can  never  be  withdrawn  beyond  the  reach 
of  the  strong  hand  of  the  law.  A  landowner  ma}*  fly 
from  justice,  but  he  must  perforce  leave  his  lands 
l^ehind  (o).  Goods,  however,  may  always  be  taken  out 
of  the  country  or  destroyed,  in  order  to  avoid  seizure 
by  process  of  law.  So  that  to  one  wrongfully  dis- 
possessed of  land  the  law  can  alwa^'s  restore  the  very 
land  from  which  he  has  been  ejected  :  but  there  is  no 
certainty  of  recovering  by  legal  process  the  actual 
goods  of  which  a  man  has  been  unlawfully  deprived. 
If  they  have  been  lost  or  destroyed,  the  law  can  give 
the  injured  owner  no  other  relief  than  to  award  him 
compensation  in  money.  Again,  land  is  permanent ;  \ 
it  lasts  beyond  the  life  of  man ;  the  same  land  sustains 
successive  generations  of  men.  A  landowner  may 
die,  but  the  land  always  remains  to  be  enjoyed  by 

(m)  Du     Gauge,    Gloss,    sub.  tvin}»<,  me^   hiens   come  hocfgou 

verb.     Catalla;     New      English  rache   piiit  c!<lix  viange;"  Fitz. 

Dictionary  (IMurray)  s.  v.  Chat-  Abr.  Yillenage,  pi.  22. 

tel  and  Cattle  ;    Dial,  do  Scae-  (o)  Tiic  possession  of  frceheld 

cario,   II.    xiv. ;    Stubbs,    Select  land  was  tluTcforo  regarded  as  a 

Charters,  2:56,  2nd  ed. ;  P.  &  M.  sudicient    pledge    for    good    be- 

Hist.  Eng.  Law,  ii.  149,  150.  haviour;  Bract,  fo.  124  b. 

(n)  "  Terre   demurt   terre   tout 
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some  other  ;  and  from  the  nature  of  things,  possession 
of  land  must  be  held  by  a  succession  of  owners.  But 
1  goods  lack  the  permanent  quality  of  land ;  they  may 
always  be  worn  out,  destroyed  or  lost ;  they  are  not 
things  which  must  necessarily  endure  beyond  their 
owner's  life.  Lastly,  in  times  when  or  in  countries 
where  men  support  themselves  mainly  by  pastoral  or 
agricultural  pursuits,  land  is  the  most  important 
kind  of  property.  We  shall  see  that  the  distinction 
made  in  our  law  between  property  in  land  and 
property  in  goods  arises  from  the  physical  difference 
between  land  and  moveable  goods,  and  from  the 
superior  importance  of  land  at  the  time  when  the 
common  law  was  in  the  making. 

To  re-state  in  words  more  indicative  of  its  origin 
the  distinction,  that  one  may  be  the  absolute  owner 
of  goods  but  can  at  most  liold  an  estate  in  fee  in 
land  : — ^By  English  law  moveable  goods  are  the  object 
of  absolute  ownership :  but  land  is  the  object  of 
tenure,  that  is,  feudal  tenure.  Tenure  may  perhaps 
be  defined  as  the  relation  between  feudal  lord  and 
Establish-  tenant  of  land.  The  principle  of  the  feudal  tenure  of 
feiuiaHeiiure.  ^'"^^^^  '^vas  definitely  established  in  our  law  after  the 
Norman  Conquest.  It  is  well  known  that,  after  the 
battle  of  Hastings,  the  lands  of  those  who  opposed  the 
Conqueror  were  treated  as  forfeited,  and  were  granted 
by  him  to  his  own  followers ;  while  those  of  the 
English  who  submitted  to  him,  redeemed  their  lands, 
surrendering  them  and  receiving  them  again  from 
his  hands  (jj)  .  In  consequence  of  the  revolts  against 
William's  authority,  which  took  place  in  the  first  ten 
3'ears  of  his  reign,  further  forfeitures  were  incurred ; 
so  that,  by  a  gradual  process  of  confiscation  and  new 
grant,  Normans  were  largely  substituted  for  English,  as 

(p)  Freemau,  Norm.  Conq.  iv.   18—22,  24,  v.  22 ;  Stubbs,  Coust. 
Hist.  §  95. 
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the  chief  landowners  over  the  whole  kingdom  (7) .  Now 
according  to  the  construction  placed  by  King  William 
and  his  officers  of  justice  upon  the  grants  or  regrants 
of  land  made  by  the  king,  whether  to  his  own  fol- 
lowers or  to  the  former  owners,  the  lands  were  not 
bestowed  as  absolute  gifts  :  but  were  granted  on  the 
conditions  of  what  is  known  as  the  feudal  system  of 
landholding  (/•).  That  is  to  say,  the  grantees  were  The  feudal 
regarded  as  holding  the  lands  of  the  king  as  lord  on  lanJu^i^j'in^ 

(q)  Stubbs,  Const.  Hist.  §  95  ;    Freeman,  Norm.  Conq.  iv.  49,  5G, 
127,  128,  103,  269. 

(r)  On  the  continent  of  Europe  the  feudal  system  of  landholdinj; 
seems  to  have  come  to  maturity  in  the  course  of  the  tenth  century. 
It  is  thought  partly  to  have  originated  in  the  grants  of  land  made 
by  the  Frank  kings  of  the  three  preceding  centuries  to  tlieir  kinsmen 
and  followers  upon  the  grantees'  undertaking  to  continue  faithful. 
The  estates  so  granted  are  known  as  benefices.  Other  elements  of  Benefices, 
feudalism  are  found  in  the  practice  of  commendation — that  is,  of  Commenda- 
men  submitting  themselves  to  some  powerful  neighbour  as  their  tion. 
lord  and  thereby  gaining  protection  in  return  for  faithful  service, — 
and  in  the  grants  made  by  kings  to  powerful  subjects  of  liberty 
of  jurisdiction  over  the  inhabitants  of  particular  districts  with 
immunity  from  the  royal  jurisdiction.  The  main  features  of  the 
feudal  system  of  tenures  were  (1)  the  principle  that  all  land  is  held, 
either  mediately  or  immediately,  of  the  king ;  (2)  the  union  of  the 
relation  of  lord  and  man  with  that  of  landlord  and  tenant,  whereby 
the  personal  service  due  from  the  vassal  to  his  superior  became  the 
condition  of  his  holding  land  granted  to  him  by  his  lord  ;  and 
(3)  the  jurisdiction  of  the  lord  over  his  tenants.  The  personal 
relation  of  lord  ard  man  was  known  to  English  law  before  the 
Norman  Conquest.  And  it  appears  that  English  institutions  were 
in  other  respects  tending  towards  feudalism  at  the  time  of  the 
Conquest.  But  the  introduction  into  English  law  of  the  feudal 
principle  that  all  land  is  hold  of  the  Crown,  and  of  the  tenure  of 
land  by  military  service,  seems  to  have  been  tlie  immediate  result 
of  the  Conquest  and  of  William's  dealings  with  tlie  land.  Althougli 
William  introduced  feudal  tenure  into  England  it  siiould  be  noted 
that  his  policy  was  opposed  to  the  introduction  of  feudal  (jonrnment. 
At  the  assembly  held  at  Salisbury  in  1086  he  caused  all  his  subjects, 
uliosesocrer  men  they  were,  to  swear  fealty  to  him  as  their  supremo 
lord.  Hence  arose  an  important  diflt'ercnce  between  the  Englisii  law 
of  feudal  tenure  and  that  prevailing  on  tlie  cuntinent.  The  conti- 
nental tenant  owed  fealty  to  his  immediate  lord  <iiily,  and  might  well 
be  summoned  to  go  with  iiis  lord  to  war  against  tlie  lord's  superior,  on 
pain  of  forfeiture,  if  he  failed  to  comply.  The  English  tenant  did 
homage  to  his  lord,  saving  his  allegiance  to  the  king ;  and  did  not 
forfeit  his  holding  if  he  stood  by  the  king  against  his  lord.  See 
Stubbs,  Const.  Hist.  §§  93 — 97 ;  Freeman,  Norm.  Conq.  iv.  694 ; 
Hallam,  Middle  Ages,  i.  174,  175,  and  note;  ({lanv.  ix.  I;  Bract, 
fo.  80  a,  81  b ;  Litt.  as.  88,  89 ;  P.  &  M.  Hist.  Eng.  Law,  i.  5,  6,  19, 
37,  43—50,  236—238,  242,  243,  278—280;  Maitland,  Domesday  Book 
and  Beyond,  67  I'q.,  151  85.,  318  ^VJ'. 
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the  obligation  of  fidelity  and  service  to  him,  in  which 
if  they  failed,  the  lands  would  he  forfeited  and  the 
king  might  resume  them  as  his  own  (s).  The  service 
required  of  the  grantees  would  in  general  be  military 
service ;  that  is,  each  would  be  bound  to  provide  the 
king  with  a  certain  number  of  armed  horsemen  or 
knights  as  part  of  the  feudal  host  (t).  Upon  this 
system  were  lands  held  of  the  Conqueror  in  Normandy 
by  the  great  men  who  joined  him  in  the  expedition 
against  Harold  (^0-  And  this  system,  it  appears,  was 
directly  introduced  into  England  by  William  L,  at 
whose  will  the  amount  of  knight-service  due  from  the 
feudal  tenants  of  the  crown  was  determined  (v).  And 
not  only  was  tenure  by  military  service  the  condition 
of  holding  lands,  which  the  king  had  granted  to  lay- 
men, but  the  lands,  which  he  had  bestowed  upon  the 
bishops  and  abbots,  as  his  feudal  tenants,  were  also 
subjected  to  the  obligation  of  providing  definite 
numbers  of  knights  (,//).  The  law  of  military  tenure, 
having  been  thus  applied  to  the  immediate  tenants 
of  the  crown,  spread  quickly  downwards ;  for  the 
king's  tenants,  in  order  to  provide  permanently  for 
knights  to  perform  their  service  due  to  the  crown, 
made  gifts  of  land  to  their  followers,  as  under-tenants, 
on  condition  of  like  military  service  as  was  required  of 
themselves  (z).    And  so  speedily  was  the  law  of  feudal 

(s)  Stubbs,  Const.  Hist.  §  95;  Stubbs,  Const.  Hist.  §  92;  P.  & 

Freeman,   Norm.    Conq.   iv.   27,  M.  Hist.  Eng.  Law,  i.  46 — 49. 

V.  5,  23,  24.  (x)  This  point  is,  I  tliink,  made 

(f)  Before  the  Conquest  land-  good  by  Mr.  Round  in  his  articles 

owners  were  subject  to  the  obli-  in  the  Eng.  Hist.  Eeview,  vi.  417 

gation  of  service  in  the  fijnl,  or  and  625,  vii.  11,  reprinted  in  his 

national  militia.     The  fynl  was  Feudal  England,  225  ?q. ;  P.  &  M. 

not  abolished  at   the   Conquest,  Hist.  Eng.  Law,  i.  236 — 238. 

)nit  was   retained,  and   used  by  (y)  The  amount  of  knight  ser- 

the   Norman   kings,  in   addition  vice   to    be    required    from    the 

to  the  feudal  host :   see  Stubbs,  bishops  and   abbots    appears   to 

Const.  Hist.  §§  36,  48,  50,  75,  97,  have  been  fixed  by  William  in 

133,  vol.  i.  pp.  76,  105,  117,  189,  1070 ;  Round,  Eng.  Hist.  Review, 

268, 432 ;  Stubbs,  Select  Charters,  vii.  14,  Feudal  England,  298-299. 

153,  2nd  ed.  (z)  Round,  Eng.  Hist.  Review, 

(u)  Round,  Eng.  Hist.  Review,  vii.  15,  19,  Feudal  England.  295 

vi.   441,   Feudal   England,   260;  300. 
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tenure  incorporated  in  the  law  of  the  land  that 
among  the  grievances  to  he  redressed  by  the  charter 
issued  at  the  accession  of  Henry  I.,  we  find  ahime 
during  the  late  king's  reign  of  the  forms  of  feudal 
tenure,  with  respect  to  the  lands  not  only  of  the  king's 
immediate  tenants,  but  also  of  their  under-tenants  (a). 
Under  the  influence  of  the  king's  court,  of  which 
judges  were  first  appointed  to  sit  permanently  in 
Henry  11. 's  reign  (/>),  the  laws  of  tenure  were  further 
developed  and  reduced  to  uniformity ;  and  all  forms  of 
land-owning,  whether  derived  from  the  feudal  grants 
of  King  William  and  his  tenants,  or  from  Saxon  usage 
which  had  survived  the  Conquest,  were  forced  to  fit 
the  principle  of  feudal  tenure.  The  law  of  tenure, 
however,  was  applied  only  to  land.  Chattels  were  not 
treated  as  fit  objects  of  feudal  tenure.  The  transient 
nature  of  goods,  and  the  uses  to  which  they  are  com- 
monly put,  were  opposed  to  any  such  arrangement. 
They  were  looked  upon  as  objects  of  i)i'operty  simply. 
William  I.  took  plenty  of  moveable  wealth  from  his 
conquered  subjects :  but  we  do  not  hear  that  he 
granted  any  of  it  out  to  be  held  of  him  feudally, 
though  we  are  told  that  he  bestowed  some  of  it  as 
absolute  gifts  (c).  So  that,  while  a  free  man's  land 
was  subject  to  the  interest  which  his  feudal  landlord 
had  therein,  his  chattels  were,  as  we  shall  see, 
property  peculiarly  his  own,  of  which  he  could 
dispose  at  will  (^O* 

(a)  Stubbs,    Select    f'liarters,  (c)  Freeman,  Xorm.  (.'omi.  iv. 

100,  '2iid  eel. ;  Round,  Eng.  Hist.  59—62. 

Review, vi. 417;  Feudal  England,  (r?)  See    Briicl.    CO    b,    I2!»    a, 

220—227;    P.   &    M.  Hist.  Eng.  131  a.  407  b;   l".  &  M.  Hist.  Eug. 

Law,  i.  205—297,  JiOU.  Law,  ii.  115— lUi,  ISU-lSl. 

(6)  Ante,  p.  9,  n.  (e). 
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Section  III. 
Of  Tenements  and  Chattels. 

Land  then  is  the  ohject  of  tenure.  He  who  has 
land,  is  said  to  hold  it  rather  than  to  own  it  (e).  And 
in  early  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,  with  its  appurtenant  rights 
in  the  way  of  common  pasture  or  otherwise,  was 
Tenement.  especially  known  as  a  tenement ;  a  term  then  used 
generally  in  the  mere  sense  of  a  holding  of  land 
without  any  reference  to  the  nature  of  the  tenant's 
interest  therein  (/).  It  must  not,  however,  be  sup- 
posed that  in  those  days  every  occupier  of  land  was 
a  feudal  tenant.  Land  might  be  held  on  other  con- 
ditions besides  those  of  feudal  tenancy ;  and  the  most 
important  kinds  of  tenancy  were  three.  A  man 
might  have  a  freeholding  of  land  (Uberumtenementiint), 
a  holding  in  villenage  (villcnagiiim),  or  a  lease  for  a 
certain  number  or  term  of  years  (g).  A  freeholding  of 
land  was  held  of  the  king  or  some  mesne  lord  by  free 
services,  that  is,  by  services  free  from  servile  inci- 
dents ;  military  service,  or  knight's  service,  being  in 
early  times  the  most  important  kind  of  service  by 
which  land  might  be  freely  held  (Ji).  It  was  the  free- 
holder who  was  the  feudal  tenant  of  land.  To  hold  in 
villenage  was  to  hold  land  of  the  freeholder  on  con- 
dition of  the  performance  of  villein  services,  which 
were  chiefly  services  of  field  labour,  as  ploughing, 
sowing,  reaping,  and  mowing,  the  amount  of  which 
was  regulated  by  custom,  and  which  often  included 
incidents  (/)  then  regarded  as   servile  (A).      To  hold 

(e)  Co.  Litt.  1.  lord  for  the  privilege  of  giving 

(/)  Bract,  fo.  77  b.  80  a,  207  a,  his     cliild     in     marriage;      see 

208  b,  220,  263,  P.  &  M.  Hibt.  Yinogradoff,   Vill.  in   Eng.,  153, 

Eng.   Law,   i.   215   &   n.   ('),  ii.  203;    Pike,  Introd.  to  Y.  B.,  15 

146—148.  Edw.  III.  (Rolls  series)  xv.  ,-v;. ; 

(f/)  Bract,  fo.  207  a.  P.  A:  M.  Hist.  Eng.  Law,  i.  354. 

(70  See  Glanv.  xii.  2,  3 ;  Bract.  (/;)  Bract,   fo.    7,    20.    200   a, 

fo.  7  b,  24  b,  35,  30,  200  a.  208  b,  P.  &  M.  Hist.  Eng.  Law, 

(/)  Such  as  the  merchet,  a  fine  1,  337  ^q. 
paid  by  the  villein  tenant  to  his 
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land  for  a  term  of  years  Nvas  to  hold  under  a  contract 
with  the  freeholder  that  the  tenant  should  have 
possession  of  the  land  for  a  certain  time  (/). 

Now  the  incidents  of  these  three  kinds  of  holdings  Different 

i!    1        1    ii        (■        1     IT  ji  -11  11  incid'Jiitd  of 

of  land,  the  Ireeholdnig,  the  viUenage,  and  the  term,  frtehoiding, 
were   markedly   different   with   respect,   first    to    the  [e^Jj^'c'cn/"'^ 
protection  which  the  law  afforded  to  the  tenant   in  trasted  witii 
the  possession  of   his  holding,  and   secondly,  to  the  pgrty  hi  ^'^*^" 
devolution   of   the   holding   after   the  tenant's  death,  chattels. 
As  we  examine  these  incidents,  let  us  compare  them 
with  the  same  incidents  of  property  in  chattels. 

1.  Only  the  possession  of  a  freeholding  was  fully  Protoction  of 
protected  by  the  common  law  (in).  The  dispossessed  Possession, 
freeholder  might  always  bring  an  action  at  law  to  re- 
cover his  land,  not  only  against  the  person  who  had 
wrongfully  turned  or  kept  him  out  of  it,  but  also  against 
any  one  who  had  subsequently  got  possession  of  the 
land  by  whatever  means  (ii) ;  and  on  establishing  his 
right  in  such  an  action,  he  would  be  restored  to 
possession  by  the  hands  of  the  sheriff',  the  officer 
entrusted  to  execute  the  judgments  of  the  king's  law 
court  {()) .  The  possession  of  a  tenant  in  viUenage 
was  merely  precarious  in  the  eye  of  the  law  of  the 
land.  He  was  deemed  to  hold  at  the  will  and  on  behalf 
of  his  lord.  No  direct  action  for  the  recovery  of  a 
holding  in  viUenage,  as  such,  was  ever  permitted  to 
be  brought  in  the  king's  courts  of   law  {]>).     Tenant 

(I)  Bract,  fo.  220  a.  (p)  IViiaiit  in  villiMiagc  hold- 

(m)  Glauv.  1.  5,  xii.  2 — ;"),  xiii.  iii^'    under  a   covenant  with  his 

32  ;    Bract,    fo.    1(J5    a,   207    a,  lord  soems  to  liave  been  allowed 

431  b.  to  claim  in  the  kinj^'s  court  such 

(m)  Bract,  fo.  102  a,  104  a.  ItJO,  jirotectiou  as  was  due  to  him  by 

IGl,  175  b — 17'J,  :517  b  87.,  327  b  the  covenant:  but  without  such 

«(/. ;    P.  &  M.  IlLst,    Eng.    Law,  a  covenant  he;  was  secured  in  tlio 

ii.  2!l — 71),  especially  45,  53 — 5(j,  possession  of  his  hohling  only  by 

(il — CO,  where  an  admirably  clear  the  force  of  local  custom;    and 

account  is  given  of  tlie  remedies  if    liis    customary    rights    wero 

by  which  tlio  mediaaval  law  pro-  invaded    he    could    only    appeal 

tected  freehold  possession.  to  his   lord's   court   for    redress. 

(0)  See  Glanv.  i.  7,  12,  13,  IG,  See    Bract,    fo.    7    a,     2G,    IGS, 

17,  21,  31  ;  ii.  3,  4,  ID,  20 ;  xiii.  liW  a,  200  a,  208  b,  210  h,  203  ; 

32—39.  Fleta,  fo.  200;  Litt,  ss.  77,  172; 

W.R.P.  2 
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for  a  term  of  years  was  regarded  in  early  law  as 
holding  possession  on  behalf  of  the  freeholder  as  his 
hailift',  and  was  never  allowed  to  use  the  freeholder's 
remedies  for  dispossession  (q).  Originally  he  had  no 
remedy  in  ease  of  his  ejectment,  unless  he  held  under 
a  covenant  (/•)  with  his  landlord.  If  so,  he  might  have 
an  action  of  covenant  against  his  landlord  in  case  he 
had  been  ejected  by  the  landlord  himself  or  anyone 
claiming  the  land  by  superior  title ;  and  might  recover, 
in  the  former  case,  possession  of  his  holding  for  the 
rest  of  his  term,  if  unexpired,  but  otherwise  damages 
only  (s).  But  afterwards  special  actions  were  given  to 
a  tenant  for  years  against  any  person,  who  had  wrong- 
fully ousted  him  or  acquired  possession  of  his  land 
from  a  wrongful  ejector.  And  though  at  first  it  was 
doubted  whether  these  actions  enabled  him  to  recover 
anything  but  damages,  in  the  reign  of  Edward  the 
Fourth  it  was  established  that  he  should  therein  recover 
possession  of  his  holding  as  well  (0 .  The  owner  of 
chattels  might  take  proceedings,  under  the  early  law, 
to  obtain  the  restitution  of  stolen  or  lost  goods,  into 
whosesoever  hands  they  came ;  and  in  these  proceed- 
ings he  might  either  accuse  the  possessor  of  his  goods 
of  theft  or  sue  him  civilly,  dropping  the  criminal  charge. 
In  the  latter  case,  however,  the  plaintift'  was  obliged  to 
set  a  money  value  on  his  goods,  on  payment  of  which 
the  defendant  would  be  absolved.  But  civil  proceed- 
ings of  this  nature  very  soon  became  obsolete ;   and 

Maitland.SelectPleas  in  Manorial  (s)  Bract,  fo.  220  a  ;  Bracton's 

Courts  (Seldeu   Society).   Ixxii.,  Note  Book,  Case  1739;  Brit.  liv. 

17,   22,  34.    37,    39,    166,    173;  ii.  ch.  33 ;  F.  N.  B.  H5  L. 

Yinogradoflf,  Vill.   in   Eng.,   45,  (<)  See  Bract,  fo.  220 ;  Y.  B. 

46,   70—74,  78—81;    P.    &    M.  30     Edw.     I.    282;     Fitz.    Abr. 

Hist.  Eng.  Law,  i.  340.  Ejcctione  Firma;,  P.  6  Rich.  II. ; 

(q)  Bract,  fo.  27  a,  44  b,  165  a,  Y.  B.  7  Edw.  IV.  6;  21  Edw.  IV. 

167   b,     190   a,  210    b,    431   b;  11 ;    F.  N.    B.    198,   220   F. ;    3 

Mirror,  ch.  5,  s.  1,  No.  72.  Black.     Comm.   200.    201,    207; 

Covenant.               (r)  A  covenant  is   a  contract  Doe  d.  Poole  v.  Ernngton,  1  A.  & 

made  in  writing  authenticated  E.  750,  755 — 757  ;  P.  &  M.  Hist. 

bv   the   seal  of  the  contracting  Eng.  Law,  ii.  105  sq. 
party ;  Fleta,  fo.  130. 
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thenceforward  the  dispossessed  owner  of  goods  was  left 
to  1)0  protected  by  remedies,  in  which  he  could  either 
make  no  claim  hut  for  compensation  in  money,  or  in 
which,  though  he  might  claim  to  recover  his  goods, 
the  law  gave  no  process,  whereby  the  goods  them- 
selves could  be  attached  and  restored  to  him,  and  he 
could  only  recover  their  value  if  the  defendant  refused 
to  render  them  (ii). 

2.  Although  a  man  might  hold  land  freel}',  though  Successiou 
he  held  for  his  life  only,  yet  land,  as  the  object  of  free  " 
feudal  tenure,  was  especially  a  thing  in  which  a  man 
might  have  an  inheritance.  In  English  law  after  the 
Conquest,  an  estate  held  feudally  was  essentially  an 
hereditary  estate  (.r) ;  it  is  to  express  an  estate  hereditary 
as  well  as  feudal  that  the  wovd J'rodnni  or fcudKui  {fief 
in  French,  and  in  English  fee)  was  used  (//).  Land  Feo. 
held  freely  and  as  of  inheritance  (or  as  of  fct',  it  was 
said  (™))  passed  on  the  tenant's  death  to  his  Itclr ;  that 
is,  to  the  blood  relation  appointed  by  law  to  succeed 
him  according  to  the  legal  rules  of  the  descent  of  a  fee. 
Thus,  the  eldest  son  of  a  tenant  by  knight's  service 
succeeded  as  heir  to  the  land  of  which  his  father  died 
possessed.  And  the  heir  might  by  action  at  law  recover 
the  very  land  which  descended  to  him  as  his  inheri- 
tance, if  the  lord  of  the  fee  or  any  intruder  wrongfully 
kept  him  out  of  possession  (a).  By  the  common  law, 
moreover,  freeholds  of  inheritance  were  not  generally 
devisable  by  will ;  they  were  alienable  only  by  formal 
delivery   of   the  possession    thereof    in   the   tenant's 

((()  See     Wms.     Ters.    Prop.,  4,  x.  2,  3  ;  Bract,  fo.  i:?  b,  G2  b, 

6—20,    KHh    ed.     In    the    year  84,   1(50  a,   195  b,  207  a,  2G3  b, 

1854  the  law  was  altered,   and  208,  431  b;  Britt.  liv.  2,  cli.   1, 

process  was  f^iven  to  enforce  tlio  §  2;    Litt.  s.   1;    Co.   Litt,   1   b; 

return  of  any  chattels  wrongfully  F.  &  M.  Hist.  Vavj;.  Law,  i.  213  — 

detained.  214,   2i)5;    Maitlaud,  Domeeday 

(x)  See  Charters  of  Liberties  Book  and  Beyond,  152. 
issued  by  Henry  I.  at  his  corona-  (z)  Bract,    fo.   2(i:>   b,   264    a; 

tion,  cap.    2,  G;    Stubbs,   Select  Litt.  s.  10;  Co.  Litt.  17  b. 
Charters,  100,  2nd  ed.  (<()  Glanv.    vii.  3,  xiii.    2,   3; 

(//)  Gluuv.  i.  5,  vii.  10,   ix.  1,  Bract,  fo.  62  b,  252  ^q. 
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lifetime  (h).  The  succession  to  a  holding  in  villenage 
after  the  tenant's  death  was  not  a  matter  in  any  way 
regulated  by  law.  It  might  be  customary  for  a  son  or 
other  relation  of  the  tenant  to  succeed  him  as  heir  (r)  : 
but  the  customary  heir  could  not  appeal  to  the  king's 
courts  against  any  infringement  of  his  customary 
right  (d).  The  interest  of  a  tenant  of  land  for  a  term 
of  years  was  reckoned  amongst  his  chattels  after  his 
death  (r).  Now  the  law  of  succession  to  chattels  was 
based  on  principles  entirely  different  from  those  which 
governed  the  descent  of  a  fee.  A  man's  chattels,  as 
the  objects  of  absolute  dominion  on  his  part,  were 
after  his  death  applicable  first  in  payment  of  his 
debts.  Of  any  surplus  which  remained  he  had  the 
power  of  disposing  of  a  reasonable  part  ( / )  by  will ; 
and  the  execution  of  such  a  will  was  committed  by 
law  to  those  persons  whom  the  testator  had  appointed 
Executor.  for  the  purpose,  and  who  were  called  his  executors  (f/). 
At  first  it  does  not  appear  that  a  man's  executors 
succeeded  to  more  than  the  residue  of  his  chattels  left 
after  payment  of  his  debts,  his  heir  being  liable  to  pay 
his  debts  and  his  chattels  applicable  to  that  purpose 
in  the  hands  of  his  heir  (It).  But  afterwards  the  pay- 
ment of  their  testator's  debts  fell  into  the  executors' 
hands  as  well  as  the  distribution  of  the  surplus  of 
his  chattels  (/),  and  the  whole  of  a  testator's  chattels 

(h)  Glanv.  vii.    1,   5 ;    Bract.  widow  and   children    lost   their 

fo.  39  b,  49  a.  indefeasible  rights  to  a   share  of 

(c)  See  Maitland,  Select  Pleas  his  chattels ;  and  now  anyone, 
in  Manorial  Courts  (Selden  though  a  husband  and  father, 
Socy.),  8,  13,  34,  37.  39,  123,  IGG,  may  bequeath  the  whole  of  his 
173,  Yiuogradotf,  Vill.  in  Entr.  chattels  to  whomsoever  he  will ; 
156.  159,  162,  172,  246 ;  P.  &  M.  see  Wms.  Pers.  Prop.  436, 16th  ed. 
Hist.  Eng.  Law,  1.  362  -364.  (g)  Glanv.  vii.  5—8 ;  Bract,  fo. 

(d)  See  Bract,  fo.  263.  271  a,  60,  61 ;  P.  &  M.  Hist.  Eng.  Law, 
272  a ;  Britt.  liv.  3,  ch.  15,  §  2.  ii.  333  sq. 

(e)  Bract,  fo.  407  b ;  and  see  (h)  See  Assize  of  Northamp- 
fo.  131  a.  ton,c.  4;  Stubbs,  Select  Charters, 

(/)  One  third,  if  he  had  wife  151,  2nd  ed. ;  Glanv.  vii.  5 — 8 ; 

and  child;    one  half,  if  he  had  Bract,  fo.  60,  61;  Selden,  Titles 

wife    or   child;     otherwise    the  of  Honour.  Pt.  II.  ch.  v.  §  21. 

whole ;  Bract,  fo.  60  b,  61  a.     In  (i)  See  Fleta,  fo.  125, 126, 1.S5 ; 

process  of  time,  however,  a  man's  Britten,  liv.  1,  ch.  29,  s.  35  ;  Y.  B. 
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devolved  upon  his  executors.  The  ecclesiastical  courts 
had  jurisdiction  over  suits  relating  to  the  validity  or 
execution  of  a  will  (/.)•  And  if  a  man  died  intestate, 
the  administration  of  his  goods  was  committed  to  the 
church  (/),  and  performed,  after  the  statute  81  Edw.  III. 
c.  11,  hy  an  administrator  deputed  by  the  ordinary  (m) 
from  among  the  next  friends  of  the  deceased.  So  that 
the  chattels  of  one  who  died  intestate  devolved  on  his 
administrator  in  the  same  manner  as  a  testator's 
chattels  passed  to  his  executor.  The  interest  of  a 
tenant  for  a  term  of  years  was  considered  as  his 
chattel,  and  therefore  devisable  by  will  (n).  And, 
though  it  seems  that'  in  early  times  a  man's  heir 
might  succeed  to  land  given  for  a  term  of  years  to 
him  and  his  heirs  (o),  yet  ultimately  the  law  of  suc- 
cession to  a  term  was  assimilated  to  tliat  of  other 
chattels ;  and  it  was  settled  that  the  interest  of  a 
deceased  tenant  for  years  should  pass  to  his  executor 
or  administrator,  according  as  he  died  testate  or  in- 
testate, even  though  the  land  had  been  given  for  the 
term  to  him  and  his  heirs  (j)).  Here  we  may  notice 
that  the  devolution  of  the  surplus  of  an  intestate's 
chattels,  after  payment  of  his  debts,  is  quite  different 
from  the  descent  of  a  fee,  as  they  are  divisible  amongst 
his  widow  and  children  or  next  of  kin  in  the  manner 
prescribed  by  a  statute  of  Charles  II.  (q),  enforcing  a 

20  &  21  Edw.  I.  374;  21   &  22  by  tlie  Court  of  Probate.     Since 

Edw.   I.  258,   518;    :{0   Edw.    I.  1875  lie  has  been  appointed    by 

2:58 ;  P.  &  M.  Hist.  Eng.  Law,  ii.  the  Probate  Division  of  the  High 

341— 34G.  Court  of  Justice.    See  stats.  20 

(h)  Glanv.   vii.   8;    Bract.   f<i.  &  21  Vict.  c.  77,  s.  4;  30  &  37 

Gl  a,  407  b;  Fleta,  fo.  429,  430;  Vict.  c.  GO.  ss.  IG,  34. 

P.&M.Hist.  Eng.  Law,ii.329g(7.  («)  Bract,   fo.    131    a,   407  b; 

(0  Bract,    fo.   60  b;    stat.    13  P.  &  M.  Hist.  Eng.  Law,  ii.  115. 

Edw.   I.    c.    10;    Fleta,   fo.    124,  (o)   Bract,    fo.    220  b,    407  1), 

136;  P.   «fe  M.  Hist.   Eng.  I^aw,  -108  a;  Eitz.  Abr.  Covenant,  pi. 

ii.  354  8(7.  28. 

(m)  i.e.,    "  a    bishop    or    any  (p)  Bro.  Abr.  Chattels,  pi.  6 ; 

other  that  hath  ordinary  juris-  Litt.  8.740;  Co.  Litt.  46  b. 

diction  in  causes  ecclesiastical;  "  (q)  Stat.  22  &  23  Car.  II.  c.  10, 

Co.   Litt.  06  a.      After  the  year  explained  by  29   Car.    II.    c.   3, 

1857  the  administrator  of  an  in-  s,  25;   I  Jac,  II.  c.  17,  s.  7. 
testate's    ettects   was    appointed 
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mode  of  distribution  which  the  ecclesiastical  courts 
had  previously  attempted  to  secure  (r). 

Freeholdings  of  land,  then,  or  free  tenements,  were 
the  only  kind  of  property  in  land  which  w^as  fully 
recognised  and  protected  by  the  early  common  law. 
The  word  tenement  thus  acquired,  besides  its  general 
meaning  of  a  holding  of  land,  a  special  sense  in  which 
it  was  used  to  denote  a  free  tenement  only  (.s) .  And 
the  words  "  lands  "  or  "  lands  and  tenements  "  were 
constantly  used  as  referring  to  freehold  lands  only  (0. 
So  that  property  in  the  times  of  the  early  common 
law  was  classified  as  consisting  of  immoveable  things, 
as  tenements  (meaning  free  tenements),  on  the  one 
hand,  and  moveable  things,  as  chattels,  on  the  other  (u). 
As  anything  which  may  descend  to  the  heir  is  in 
Heredita-  English  law  called  a  hereditament  (.c),  lands  and 
™  °  ^'  tenements  were  also  known  as  hereditaments.     And 

the  expression  "  lands,  tenements,  and  hereditaments  " 
was  long  and  is  still  used  in  legal  documents  to  de- 
scribe property  in  land,  as  distinguished  from  goods 
and  chattels  or  moveable  property.  But  as  by  early 
law  freeholdings  were  the  only  true  property  in  land, 
when  a  man  spoke  of  his  lands,  tenements,  or  heredita- 
ments, it  was  intended,  prima  fade,  that  he  referred 
to  his  freeholds  only  (//). 

(r)  See  1  Sir  T.  Raym.  4a7—  Eclw.  I.  c.  8,  10. 

499;  2Black.Comm.  515;  P.  &M.  (a;)  Co.  Litt.  G  a;   Tomldns  v. 

Hist.  Eng.  Law,  ii.  357  sq.  Joim,  22  Q.  B.  D.  599 ;  Be  Gosse- 

(.s)   Magna    Cbarta    of    John,  ?m,  1906,  1  Ch.  120.      This  word 

art.  34 ;  Stubbs,  Select  Charters,  seeiDS  hardly  to  haye  come  into 

301,  2nd   ed. ;  stats.   6   Edw.  I.  use  before  the  reign  of  Edw.  IV. ; 

c.ll, 12;  ISEdw.I.c.  1,3,4,6,10,  see  stats.  39  Hen.  VI.  c.   1;    1 

32, 41 ;  Co.  Litt.  6  a ;  and  see  P.  &  Edw.  IV.  c.  1   ss.  4—6,  10,  14.    I 

M.  Hist.  Eng.  Law,  ii.  146 — 148.  liave  not  found  any  earlier  instance 

(<)    Charter    of    Liberties     of  of  its  use  in  the  statute  book. 

Henry  L,  art.  2,4;  Stubbs,  Select  (y)    Y.    B.   9   Hen.   A^II.   25; 

Charters,     100,     101,    2nd    ed. ;  Bro.  Abr.  Done  41,  Grantcs  87; 

Glanv.  yii.  1,  17 ;  Ma2;na  Charta  Shepp.   Touch.  91,  92;    Itose   v. 

of  John,  art.  4,  5,  9,  32  ;  Stubbs,  BartletU    Cro.    Car.  292;    Cnap- 

Select  Charters,  297  sq.,  2nd  ed. ;  man  v.  Hart,  1  Ves.  271 ;  Thomp- 

stats.  13  Edw.  I.  c.  18  ;  18  Edw.  I.  son  y.  Lawleij,  2  Bos.  &  P.  303; 

c.  1  ;    25  Edw.  III.  st.   5,  c.   2  ;  1  Jarm.  AVills,  663.  664,  (;t)7  fq., 

34  Edw.  III.  c.  12.  4th    ed. ;  stat.   7  Will.  IV.  &   1 

(?0  Glanv.     X.     6 ;     stat.     12  Yict.  c.  26,  s.  26. 
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Section  IV. 

Of  Real  and  Personal  Actions  and  Propertij. 

To  recapitulate  the  points  of  contrast  between  land 
and  moveable  goods  or  chattels  in  early  law : — Land 
was  the  object  of  feudal  tenure.  The  largest  property 
which  a  subject  could  hold  in  land  was  a  fee,  which 
must  inevital)ly  descend  to  his  heir  if  he  died  possessed 
thereof.  The  only  true  property  in  land  was  freehold, 
for  free  tenements  only  were  specifically  recoverable, 
the  law  regarding  the  possession  of  a  tenant  in  villen- 
age  as  enjoyed  at  the  will  of  his  landlord,  and  that  of 
a  termor  as  matter  of  contract  rather  than  of  propert}'. 
Chattels  were  the  object  of  absolute  ownership.  They 
might  be  disposed  of  by  will,  and  would  go  to  the 
executor  or  administrator,  not  the  heir.  But  they 
wer^  not  specifically  recoverable,  except  in  criminal 
proceedings.  The  fact  that  originally  freeholds  were 
the  only  property  specifically  recoverable,  is  the  reason 
why  they  came  to  be  called  real  things.  For  the  word 
real  in  English  law  is  used,  not  in  its  common  sense.  Meaning  of 
in  which  it  is  opposed  to  sham,  or  imaginary,  or  ideal,  j.i^v. 
but  principally  to  convey  the  notion  of  the  capability 
of  specific  restitution. 

The  terms  real  and  personal  were  first  applied  to  Real  and 
actions ;  and  were  afterwards  extended  to  things  and  actS!^ 
property  with  the  meanings  which  they  had  acquired 
in  connection  with  actions.  Actions  in  English  law 
were  classified  as  being  either  real,  personal,  or  mixed. 
The  term  real  action  is  simply  a  translation  of  the 
expression  aeiio  realis  used  by  early  writers  on  English 
law  as  equivalent  to  the  term  aetio  in  rem,  which 
Bracton  l)orrowed  from  Roman  law  (:).  Ileal  actions 
in  English  law  (a)  were  those  in  which  a  man  sought 

(2)  Bracton,  fo.  101  b,  159  b;  by   tlio   difiVront  nature  of  the 

Fleta,  fo.  1.  relief  aflordod  tlioreby,  and  were 

(ft)  Til  English  law  real  actions  not  elassified,  as  were  tho  (fc^/oHfs- 

were  distinguislied  from  personal  ht  rem  rd  iti  per-^onum  of  Kouian 
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to  be  restored  to  the  enjoyment  of  some  free  tenement 
of  which  he  had  been  unjustly  deprived  (h).  The  mark 
of  a  real  action  was  that  therein  the  required  restitu- 
tion might  be  enforced  by  the  strong  hand  of  the  law 
dealing  directly  with  the  very  thing  claimed ;  in  other 
words,  process  of  execution  (c)  might  issue  against  the 
thing  demanded  {in  rem).  The  successful  litigant  in  a 
real  action  could  have  the  king's  writ  commanding  the 
sheriff  to  put  him  in  possession  of  the  identical  holding 
in  respect  of  which  the  action  had  been  brought  (d). 
Personal  actions  were  brought  to  enforce  an  obligation 
imposed  on  a  man  personally  to  make  satisfaction  for 
a  breach  of  contract  or  a  wrong ;  in  other  words,  they 
were  brought  to  obtain  pecuniary  compensation  for 
a  violation  of  right — what  the  English  law  calls 
damages  (e) .  Mixed  actions  were  those  in  which  a 
claim  for  damages  was  made  along  with  a  claim  for 
the  specific  recovery  of  some  tenement  (/).  Now  it 
was  established  in  Bracton's  time  that  specific  restitu- 
tion could  only  be  obtained  in  actions  for  the  recovery 
of  immoveable  things  or  tenements.  In  civil  proceed- 
ings for  the  recovery  of  moveable  things,  the  defendant 
might  absolve  himself,  as  we  have  seen,  by  payment 
of  their  value  in  mone}'.  Actions  for  the  recovery  of 
moveable  things  were  accordingly  numbered  amongst 
personal  actions ;  for  damages  only  could  be  recovered 
with  any  certainty  therein  (r/).   Real  actions  then  being 

law,  according  to  the  nature  of  E.  S.  C.  1883,  Order  XLII.  and 

the  right  therein  asserted;  see  au  App.  G.,  II. 

article  by  the  present  writer  in  (d)  Glanv.  i.  7.  12,  13,  16,  18, 

L.  Q.  R.'iv.  394;  P.  &  M.  Hist.  21,  31,  ii.  3.  4,  19.  20,  iii.  3— G, 

Eng.  I.aw,  ii.  568.  9,  xiii.  7—9,  32—39 ;  ante,  p.  17. 

(h)  See  ante,  p.  17.  (e)  See  Bract,  fo.  102,  114  b; 

Trocess  of             (c)  Process  of  execution  is  the  Litt.  ss.  492,  502,  503 ;  Co.  Litt. 

execution.          process  of  law  whereby  the  execu-  288  b,  289  a ;  Black.  Comm.  ii. 

lion  of  the  judgment  of  a  court  438,    iii.    117 ;     Bac.    Abr.    tit. 

of  law  is    obtained  ;    and    con-  Damages,  Trespass. 

gists  in   issuing   a   writ   to    the  (/)  Bract,  fo.  102  b,  114  b; 

shcrift'    (see    ante,   p.  17),   com-  Britton,  liv.  3,  ch.  7.  §  1. 

nianding     him     to    cause    such  (ry)  See  Glanv.  x.  13;    Bract. 

things  to  be  done  as  shall  give  fo.  102  b:  Termes  dc  la  Ley.  tit. 

effect     to    the    judgment  ;     see  Action   mixt ;    3    Black.    Coram. 

Plack.  Comm.  iii.  412,   iv.  403;  Uti,  413;  ante,  i>.  IS, 
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for  the  specific  recovery  of  lands  or  tenements,  and 
personal  actions  for  the  recovery  of  damages,  actions 
were  said  to  be  or  to  sound  in  the  realtif  or  in  the 
jx'i-snnaJtj/,  according  as  the  relief  afforded  therein  were  Realty  and 
the  specific  recovery  of  some  thing  by  process  of  ex-  1^'-''*'°"'' 
ecution  issuing  against  the  very  thing  demanded,  or 
the  recovery  of  damages  against  the  person  of  a  wrong- 
doer (It).      The  word  realti/  was  also  used  to  denote 
things  recoverable  in  the  realty,  or  specifically ;  that  is, 
lands  and  tenements  (/').    Such  things  were  also  called 
things  real  (A).     Things  recoverable  in  the  personalty,  Things  real. 
or   by  action   and   process   against   the   person  who 
wrongfully  withheld  them,  as  moveable  goods,  debts, 
damages,  and  the  like,  were  termed  things  personal  (/).  ''"'''"ks  per- 

Eonal. 

Originally,  as  we  have  seen  (ni),  freeholds  were  the  Heaity 
onl}'  things  specifically  recoverable  in  the  King's  Court ;  freehold, 
all  that  could  be  included  in  "  the  realt}-."     Thus  the 
word   rcaltj/  came   to   be  used  as  denoting  the  free- 
hold (u).     After   this,  those   interests  in  land  which  Chattels  real 
were  reckoned  as  chattels  were  distinguished  by  the  ' 
name  of  chattels  real,  because,  it  was  said,  they  con- 
cerned the  realty;  while  the  name  of  chattels  jiersojial 
was  given  to  moveable  goods,  "  because  for  the  most 
part  they  belong  to  the  person  of  a  man,  or  else  " 
(which  seems  the  better  reason)  "  for  that  they  are  to 
be  recovered  by  personal  actions  "(o).     As  freeholds 
descended   to  the  heir,  while  chattels  passed  to  the 

(70  Britt.  liv.  2,  eh.  1.  liv.  3,  pp.  G4,  70,  130-1:^2;  Cro.  Car. 

ch.  7 ;  Litt.  ss.  315,  31 G,  492, 503 ;  293. 
Co. Litt.  195 b,  285  a,  288 1), 289  a  ;  (m)  Ante,  p.  17. 

Y.  B.  3  Edw.  IV.  13.  (u)  See  Litt.  s.  500  ;  Co.  Litt. 

(0  Litt.  s.  500;  Co.  Litt.  19  b,  20  a  ;  5  Itep.  105  b. 
20  a,  118  b.  (o)  Co.   Litt.   118  b;    see   Old 

(/.•)  Co.  Litt.  288  b.  Tenures,  fo.  2  b;    Litt.  ss.    281, 

(0  Litt.  ss.  490,  497;  Y.  B.  21  :519— 324,    3G5  ;     1    l{(.lle    Abr. 

Edw.  IV.  83.   pi.  38;    Co.   I.itt.  Exeeutor  (H.   1).      It  is  worthy 

198  a,  288  b.     It  does  not  apjiear  of   note   that  chattels  n'al   were 

that  the  term  thing"  perstmal  was  thing's    8peciti<'ally   recoverable  ; 

30  used  as  to  include  chattels  real;  see  Co.  I-itt.  43  b,  199;   Bnc.  Abr, 

see  Wentworth'sOniceof  an  Kxe-  ( Junrdian  (T) ;  ante,  p.  18. 
cutor  (cd.  1041),  Tab.  I,  ch.  4, 10, 
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Use  of  tlio 
terms  nal 
and  personal 
estate. 


Real  liercdi- 
taments. 


executor,  the  notion  of  descent  to  the  heir  l^ecame 
associated  with  the  realty,  as  well  as  the  idea  of  land 
specifically  recoverable ;  and  the  incident  of  passing 
to  the  executor  became  a  characteristic  of  the  person- 
alty. So  that  in  later  times,  when  men  began  to 
describe  property  as  consisting  of  real  and  personal 
estate  instead  of  by  the  old  terms  lands,  tenements,  and 
hi'veditdmeuts  and  (loods  and  chattels  {p),  only  things 
inheritable  as  well  as  specifically  recoverable,  only  real 
hereditaments,  in  fact,  were  classed  as  real  estate;  and 
chattels,  whether  real  or  personal,  were  considered  as 
personal  estate  rather  on  the  ground  of  their  passing 
to  the  executor  than  with  reference  to  the  question, 
how  far  they  were  specifically  recoverable  {q) .  It  does 
not  appear  that  the  expressions  real  and  personal  estate 
came  into  common  use  much  earlier  than  the  reign 
of  Charles  11.  (r).  By  that  time  great  changes  had 
occurred  both  in  the  character  of  the  national  wealth 
and  in  our  land  laws.  The  development  of  modern 
commerce  and  modern  capital  had  commenced.  Pay- 
ment for  services  was  no  longer  made  in  terms  of  land, 
but  in  money.  Tenure,  the  relation  between  feudal 
landlord  and  tenant,  while  remaining  in  form,  had 
greatly  diminished  in  real  importance ;  the  freeholders 
of  land  had,  in  fact,  secured  all  the  advantages  of 
absolute  ownership,  except  the  form.  By  an  Act 
passed  at  the  restoration  of  King  Charles  II.  military 


(p)  See  ante.  p.  22. 

iq)  See  Cro.  Car.  62  ;  1  Ch.  Ca. 
16 ;  Davis  v.  GihU,  3  P.  W.  26, 
28  ;  ^Yhital:er  v.  Ambler,  1  Eden, 
151,152. 

(r)  Mention  is  found  of  per- 
sonal estate  and  also  of  real 
estate  in  reports  of  cases  decided 
in  Chancery  in  the  time  of 
Charles  I. ;  see  1  Ch.  Rep.  15,  2."), 
42,  71,  73.  82  ;  Cro.  Car.  62.  In 
Cliarles  II. 's  reign  the  terms  real 
and  '[lerxonal  estate  wei-e  in 
common  use  in  wills  and  in  the 
Court  of  Chancery  ;  see  1  Ch.  Ca. 
16,  91,  1  Tern.  3,  15,  23,  30,  36, 


134,  216,  271.  By  the  commis- 
sion of  sequestration,  "nhich  was 
part  of  the  process  then  issued 
against  persons  who  acted  in 
contempt  of  the  orders  of  the 
Court  of  Chancery,  the  seques- 
trators were  authorized  to  take 
and  keep  in  sequestration  all  the 
real  and  personal  estate  of  the 
party  in  contempt ;  see  Hide  v. 
I'ett'it  (1667),  1  Ch.  Ca.  tU  ; 
Brown's  Tutor  in  Chancery 
(1688),  pp.  341,  361;  Praxis 
Almao  Curiae  Cancellarire  (1694), 
89—91. 
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tenures  had  been  finally  abolished  (s)  ;  a  measure 
which  relieved  freeholders  from  all  the  oppressive 
incidents  of  feudal  tenure,  and  reduced  to  a  mininiuni 
the  interests  of  lords  in  their  freehokling  tenants' 
lands.  The  same  Act,  too,  extended  to  landowners 
generally  the  full  liberty  of  disposing  of  their  fees  by 
will,  a  privilege  before  enjoyed  only  by  the  more 
favoured  classes  among  them  (/) ;  though  free  power 
of  alienation  inter  riro.H  had  been  much  earlier  ob- 
tained (?/).  And  while  a  freehold  in  fee  had  come  to 
be  well  nigh  equivalent  to  absolute  property',  other 
forms  of  property  in  land,  besides  freehold,  had  ac- 
quired full  recognition  and  protection  in  law.  Tenure 
in  villenage,  as  such,  had  become  extinct,  but  had 
given  rise  to  the  customary  tenure  known  as  copy- 
hold. And  the  right  of  the  copyholder  to  maintain  or 
recover  possession  of  his  holding  as  against  all  others  Copyhold. 
had  become  enforceable  by  the  law  of  the  land  (.r). 
As  we  have  seen  (//),  the  leaseholder  had  acquired  a 
similar  right.  So  that  cop^diold  and  leasehold  interests 
in  land  had  come  to  be  true  propert}^  in  land  as  well 
as  freeholds.  When,  therefore,  men  began  to  speak 
of  all  their  valuable  rights  as  their  estate  (z),  and  to 
classify  their  estate  as  real  or  personal,  property  was 
no  longer  contained  in  the  simple  forms,  which  had 
rendered  possible  the  early  classification  of  immove- 
able tenements  and  moveable  chattels  (a).  And 
questions  arose,  on  which  side  of  the  line  the  newer 
forms  of  property  should  be  ranged.  The  term  real  Kcal  estate. 
estate  seems  to  have  been  considered  as  referring 
primarily  to  freeholds  ;  yet  it  was  thought  to  be  an 

(«)  Stat.  12  Car.  IT.  c.  21.  kniji^hf.s    service    to   dispose    of 

(t)  Tenants   of    fees    lield    in  t\vo-(liinls    of    tiieir    fees.      Sec 

gavelkind,  or  in  burgaj^o  where  antfi.  p.  19  ;  and  pn^f,  ch.  x. 

there  was  a  cnstom  to  devise  the  (n)  By  stat.  18  Kdw.  I.  c.  1. 

land;   and  tenants  in  socage  by  (a;)  See  pout,  I'art  III. 

stats.   :52   Hen.    YIII.  o.   1,    anil  (?/)  See  «H/e.  p.  IS. 

iii  &  :•.")  lien.  Vin.  c.  r>,  which  ('-)  See  ante,  pp.  S,  2n. 

also      empowered      tenants     iiy  (<«)  Ante,  p.  22. 
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ai)t  word  to  describe  copyholds  also,  where  an  inten- 
tion to  include  them  could  be  inferred  (/>).  For  copy- 
holds are  lands  transmissible  to  heirs ;  since  the 
copjdiolder  may  liy  custom  recognised  in  law  have  an 
estate  inheritable  by  his  customary  heir,  as  the  free- 
holder may  have  an  estate  inheritable  by  his  heir  at 
common  law.  By  modern  statutes,  copyholds  have 
been  further  assimilated  to  freeholds  as  regards  the 
incidents  of  ownership  (r) ;  and  they  are  now  plainly 
held  to  be  included  in  real  property  or  estate  (d). 
Leaseholds,  however,  though  said  to  be  chattels  real 
as  being  derived  out  of  real  estate,  were  not  permitted 
to  rise  beyond  their  chattel  origin  and  to  rank  as  real 
estate  (e) ;  devolving  upon  the  executor,  not  the  heir, 
they  fell  into  the  class  of  personal  estate  (./'). 

In  modern  times  then,  a  man's  propert}'  or  estate 
(meaning  his  valuable  things  (g))  is  classified  as  real 
or  personal.  Things  which  are  specifically  recover- 
able, and  went  at  common  law  to  the  heir,  or  real 
hereditaments,  are  real  estate.  Personal  estate  com- 
prises all  chattels,  which  go  to  the  executor  (li),  be 


rersonal 
heredita- 
ment. 


(/))  Sec  Smith  v.  Baker,  1  Atk. 
.S85  ;  Jthell  v.  Beane,  1  Ves.  215  ; 
Byan  V.  By  as,  2  \es.  164  ;  Dod 
V.  Bod,  Ambl.  274;  Eeid  v. 
Shergold,  10  A'es.  370,  378;  Judd 
Y.  P'rait,  15  Ves.  390;  Church  v. 
Mundy,  ib.  396  ;  Torre  v.  Broicn, 
5  H.  L.  C.  555,  571. 

(c)  By  Stat.  55  Geo.  TIL  c.  192, 
copyholds  were  made  devisable 
by  will  without  the  formalities 
previously  necessary ;  and  by 
stats.   3  ■&  4   AVill.   IV.  c.    104, 

1  &  2  Vict.  c.  110,  s.  11,  they 
were  made  liable  to  be  taken  to 
satisfy  their  owner's  debts ;  a 
liability  which  had  previously 
attached  to  them  only  in  the 
case  of  his  bankruptcy;  stat.  13 
Eliz.  c.  7,  s.  2. 

((7)  Doe  d.  Clarhe  v.  Ludlam, 
7  IJing.  275  ;  Jidtcards  v.  Barnes, 

2  Bing.  N.  C.  252;  Beeres  v. 
Baher,  18  Beav.  372,  382;  Torre 


V.  Broicn,  5  H.  L.  C.  555,  574 ; 
Seaman  v.  Woods,  24  Beav.  372. 

(e)  Holt,  C.  J.,  Countess  of 
Bridgewater  v.  Duke  of  Bolton, 
6  Mod.  106.  107 ;  Hardwicke,  C, 
Smith  V.  Baker,  1  Atk.  385,  386 ; 
Whitaker  v.  Ambler^  1  Eden, 
151 ;  Parker  v.  Marchant,  5 
Man.  &  Gr.  498,  2  Y.  &  C.  G.  C. 
279 ;  Turner  v.  Turner,  21  L.  J. 
Ch.  843  ;  Sicift  v.  SiciJ't,  1  De  G. 
F.  et  J.  160, 173 ;  Butler  v.  Butler, 
28  Ch.  D.  66. 

(/)  Lee  V.  Hale,  1  Ch.  Ca.  16 ; 
Davii  V.  GiUis,  3  P.  W.  26; 
Thompson  v.  Laicley,  2  B.  &  P. 
303;  Prescott  v.  Barker,  L.  E. 
9  Ch.  174,  190.  But  at  first  a 
lease  seems  to  have  been  con- 
sidered a  real  thing  rather  thau 
a  personal  thinir :  Rose  v.  Bart- 
lett,  Cro.  Car.  292,  293. 

(g)  Ante,  pp.  4—6. 

()()  It  may  be  mentioned  that 
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they  chattels  real,  that  is,  chattel  interests  in  land,  or 
chattels  pcysonal,  namely  moveahle  goods  and  other 
things,  for  the  withholding  of  -which  damages  only  are 
recoverable.  Here  we  must  notice  that  the  common 
law  rule  of  descent  to  the  heir,  which  was  character- 
istic of  real  estate  (i)  has  been  modified  by  statute. 
Under  the  Land  Transfer  Act,  1897  {h),  a  man's  real  The  Land 

,    .  T        1  1  •  ,  1      .        Transfer  Act, 

estate   now   devolves  upon  his   executors    or   admin-  jgyy, 
istrators  in  the  same  manner  as  a  chattel  real  (/),  and 
may  be   sold   by  them   to   satisfy  his   debts,  as   his 
chattels  may  {m) ;  but,  subject  to  these  incidents,  the 
title  of  the  heir  to  succeed  to  his  ancestors'  realty  is 
not  taken  away,  the  executor  or  administrator  being 
bound  to  convey  the  same  to  the  heir,  if  not  required 
to  satisfy  debts,  or   testamentary   or   administration 
expenses.     So  that  the  beneficial  interest  in  a  man's 
real  estate  still  passes  to  his  heir  upon  his  death  and 
intestacy,  and  does  not  go  to  those   entitled   to   his 
personalty   under    the    Statutes    of    Distribution  (») . 
And  if  a  man  devise  his  real  estate  by  his  will,  it  will 
by  the  same  Act  nevertheless  devolve  upon  his  execu- 
tors or  administrator  in  the  first  instance  as  if  it  were 
a  chattel  real ;  but  the  devisee  retains  the  like  bene- 
ficial interest  as  the  heir  has  in  case  of  intestacj^  and 
has    the    same    right   to   require   the   estate    to    be 
conveyed  to  him,  if  not  wanted  to  pay  the  testator's 
debts  or  testamentary  expenses.     It  may  be  noted  that 
personal  estate,  as  well  as  real,  now  includes  many 
forms  of  property  which  were  unknown  to  the  early 

there  is  such  a  thing  as  a  personal  Dahj,  \  B.  &  A..")!);  liadburn  v, 

hereditament,  a  thini,' recoverable  Jervis,  I!  Beav.  4.")0,  461. 

in  the  personalty,  but  lioing  to  (i)  Ante,  pp.  11),  li'J,  '2G. 

the   heir,  not   tlie   executor;    of  (k)  Stat.  GO  &  Gl  Vict.  c.  G"). 

which  an  annuity  jrranteil  to  a  Part  I.,  applying,'  only  to  cases 

man    and    his     Iieirs,    and    not  of  death  after  the  year  ISl'T,  and 

charged  on  any  land,  is  an  in-  not  extending  to  legal  interests 

stance.     Such  things  are  lield  to  in  copyholds. 

be  included  in  personal,  not  real,  (?)  Ante^  pp.  2(\  21. 

estate.    See  Y.  B.  '21  Edw.  IV.  (m)  See  po^t,  Part  I.,  ch.  ix. 

83,  pi.  38  ;    Earl  of  Staffonl   v.  (n)  These     are     the     statutes 

Bucldey,  2  Yes.  171;    Aabin  v.  mentioned,  axtc,  p.  21,  &  u.  (</). 
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law,  such  as  stock  in  the  puljlic  fuiKls  and  shares  in 
joint  stock  companies.  These  modern  forms  of 
property  were  in  most  cases  created  or  sanctioned  by 
Act  of  ParHament,  and  it  was  generally  declared  that 
they  should  be  considered  as  personal  estate,  and 
should  go  to  the  executors  or  administrators,  not  the 
heirs,  of  the  parties  entitled  to  them  (o) .  Government 
stock  has  also  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  (j;). 
By  later  decisions,  a  share  in  a  joint  stock  company 
has  been  ascertained  to  be  a  right  of  the  same  kind  (q), 
a  mere  right  to  share  in  the  profits  of  the  company, 
and  not  to  be  an  interest  in  land,  though  the  company 
be  landholders  (/•). 

It  has  been  previously  mentioned  that  things  are  in 

English  as  in  Eoman  law  distinguished  as  corporeal 

or  incorporeal  (s).     In   our  law   this  classification  is 

Heredita-        particularly  applied  to  hereditaments.   Corporeal  here- 

vK)reai'oHn-     tlitanients,  the  land  in  the  freeholder's  possession,  are 

corporeal.        contrasted  with  incorporeal  hereditaments,  mere  rights 

to  or  over  land,  which  is  in  another's  possession  (0. 

For  example,  a  right  to  enjoy  land  in  fee  upon  the 

determination  of   the  interest  of   another,  who  is  in 

possession  thereof  for  his  life  or  for  a  term  of  years, 

is  a  mere   right   regarded   in   law  as  an  incorporeal 

(o)  See  stat3.  8  &  9  Will.  III.  268,  294  ;  Sparling  y.  Tarlcer,  9 

c.  20,  8. 33,  as  to  stock  in  the  Bank  Beav.  450;   Walker  v.  Milne,  11 

of  England;    9   &  10  Will.  III.  Beav.  507;  Myers  v.  Perigal,  2 

c.  44,  s.  71,  as  to  shares  in  the  De   G.   M.  &  U.  599,  620,  621  ; 

East  India  Company;  1  Geo.  I.  Eihoards  v.  Hall,  6  De  G.  M.  & 

st.  2,  c.  19,  s.  9,  as  to   Govern-  G.  74 ;  Entwistle  v.  Davis,  L.  K. 

ment  annuities  ;  8  &  9  Vict.  c.  16,  4    Eq.   272.      But  shares  in  the 

s.  7  ;  25  &  26  Vict.  c.  89,  s.  22  ;  8  New  Eiver  and  in   one  or  two 

Edw.  VII.  c.  69,  s.  22.  more  of  the  older  companies  are 

(p)  Dundas  v.  Dutens,  1  Ves.  real  estate ;  see  Dnjbuiter  v.  Bar- 

jun.  196,  198;   Wihhnan  v.  Wild-  tliolmneu\  2  P.  W.  127;   Buche- 

man,    9    Ves.    174,    177  ;    7?.   v.  ridqe  v.  Jnqram,  2  Ves.  jun.  652  ; 

Capper,  5  Price,  217,  263,  264.  st.  2  Edw.  "VII.  c.  41,  s.  9  (7). 

(q)  Humble  v.  Mitchell,  11  A.  (.-•)  Ante,  p.  4. 

&    E.    205;     Colonial    Bank    v.  (t)  Bract,  fo.  52,  220  b,  221  ; 

Whinvey,  30  Ch.  D.  261,  28G,  11  Britton,  liv.  2,  ch.   2,  §  1 ;  and 

App.  Cas.  426,  439,  446,  447.  see  an  article  by  the  writer  iu 

(/•)  Bligh  v.  Brent,  2  Y.  &  C.  L.  Q.  E.  xi.  228—230. 


with  livery  of 
sfisiu. 
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thing  (»).  So  is  the  right  to  enjoy  in  fee  land,  of 
which  another  is  wrongfully  in  possession  (.r).  Other 
instances  of  incorporeal  hereditaments  are  a  right  of 
common  of  pasture,  which  is  the  right,  enjoyed  in 
common  with  others,  to  depasture  cattle  on  another's 
land ;  a  right  of  way  over  another's  land ;  a  rent 
granted  to  a  man  and  his  heirs  to  issue  out  of  another's 
land ;  and  an  advowson,  which  is  the  perpetual  right 
of  presentation  to  an  ecclesiastical  benefice  (//).  The 
contrast  is  between  the  estate  of  one,  who  is  possessed 
of  the  land,  the  tangible  thing,  and  that  of  a  man 
who  has  the  mere  right,  the  intangible  thing,  without 
possession  of  anything  tangible  (z).  The  distinction 
between  corporeal  and  incorporeal  hereditaments  was 
emphasised  by  a  difference  in  the  mode  of  alienation. 
The  former  were  at  common  law  alienable  hy  fcojj'ntoit,  Feoft'ment. 
that  is,  by  gift  of  a  fee  or  feudal  estate,  coupled  with 
Urcri/  of  seisin,  or  formal  delivery  of  possession  (a). 
And  such  rights  over  others'  lands  as  appertained  to  a 
holding  of  land  were  transferred  with  it  by  delivery  of 
the  possession  of  the  holding.  Thus  a  right  of  way  or 
of  common  enjoyed  in  respect  of  any  land,  or  an  advow- 
son enjoyed  in  right  of  the  possession  of  a  manor  would 
pass,  without  express  mention,  by  delivery  of  posses- 
sion of  the  land  or  manor.  But  if  it  were  desired  to 
alienate  any  incorporeal  hereditament  alone,  apart 
from  the  possession  of  any  land,  as  such  things  are 
incapable  of  delivery,  other  means  of  transfer  had  to 
be  employed  (h).  The  most  obvious  of  these  was 
writing ;  which  accordingly  came  to  be  necessary 
to    the    transfer    of    incorporeal    hereditaments    by 

(u)  Bract,  fo.  3  a,  7  b,  ?A,  n'.)  a,  (z)  See  ante,  p.  '). 

IGU  a,  2(;i  h  ;  I'.ritt.  liv.  2,  cli.  2,  («)  (ilaiiv.  vii.  1 :  Bract,  fo.  .'Ji) 

§  1,  ch.  [),  §§  1,  5;  Fleta,  fo.  201  ;  b;  Britt.  liv.  2,  eh.  2.  §  10  ;  l.itt. 

JJtt.  ss.  444,  445,  459.  4G5,  532,  as.  .OG,  (iO,  70  ;  Co.  Litt.  It  a,  48  a. 

5:5:!,  5(i7— 575,  (]0(J— 618.  (b)  See  Bract,  fo.  52  b— 55  b, 

(x)  Bract,  fo.  262  b,  434  b;  Litt.  102,  222  a;  Britt.  liv.  2.  cb.  8, 

s.4(i(i,52l, 5:51, 534;  Co.Litt.3(i'Ja.  §4,  ch.  10,  §15:    Litt.  ss.  183, 

(2/)  Bract,  lb.  .52  b,  53  a,  222  ;  184;  Co.  Litt.   121  b;    B.  A;  M. 

Britt,  liv.  2,  ch.  3,  §  13,  ch.  10.  Hist.  Eug.  Law,  ii.  131,  137. 
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themselves  (c).  While  therefore  corporeal  hereditaments 
were  long  transferable  l)y  mere  delivery  of  possession 
without  any  written  words,  the  proper  mode  of  dis- 
posing of  incorporeal  hereditaments  alone,  according 
to  the  common  law,  was  by  delivery  of  a  sealed  (d) 
writing  or  deed  of  grant.  Hence,  corporeal  heredita- 
ments were  said  to  lie  in  livery  (that  is,  delivery), 
incorporeal  in  grant  (e).  We  may  note  that  such  incor- 
poreal hereditaments  as  a  right  of  common  or  of  way, 
a  rent  or  an  advowson,  were  specifically  recoverable  by 
the  common  law  (/),  and  were  therefore  included  in 
the  realty  as  well  as  corporeal  hereditaments  (g). 

Real  and  We  have  now  sean  that  property  in  land  is  not  all 

property*^'^^  real  property,  but  is  either  real  or  chattel  real ;  and 
that  copyholds  as  well  as  freeholds  are  now  included 
in  real  property;  while  leaseholds  are  the  most  im- 
portant chattels  real.  But  to  enjoy  the  highest  and 
most  beneficial  form  of  landowning  known  to  the  law, 
one  must  have  a  freehold  in  fee  (//).  Copyhold  and 
leasehold  estates  in  land  are  less  advantageous,  as  the 
reader  will  discover.  Copyholds  and  chattels  real  are 
moreover  interests  in  land  derived  out  of  the  estate  of 
the  freeholder  (i),  for  there  is  no  land  without  a  free- 
holder. For  these  reasons,  it  is  proposed  here  to 
examine  first  freehold  estates  in  land,  leaving  the 
subject  of  copyholds  and  leaseholds  for  subsequent 
consideration.  And  we  will  begin  by  inquiring  into 
the  case  of  those  freeholders  who  have  estates  in  land 
in  possession,  or  corporeal  hereditaments  (A). 

(c)  See  Brit.  liv.  2,  oh.  3,  §  13,  618,  G2S ;  Co.  Litt.  9,  121,  307  a. 

oh.  23,  §  8.  (/)  See  Glanv.  iv.,  xii.  13,  xiii. 

(c?)   Sealing  was  required   by  18,  37;  Bract,  fo.  220  b — 232  b, 

the  commou  law  as  a  guarantee  237  b  sq.,  432  a ;  Britt.  liv.  2,  eh. 

of  authenticity.    Therefore  when-  23,  §  1 ;  Litt.  ss.  233,  230. 

ever  the  common    law    requires  (f/)  See  ante,  p.  25;  Co.  Litt. 

anything    to    be    evidenced    by  20  a. 

writing,  a  sealed  writing  is  re-  (7;)  Litt.  ss.  11,  293. 

quired;  Fleta,  fo.  130.  (0  See  ante,  p.  IG. 

(e)  Litt,  88.  183,  541,  542,  551,  (A)  Ante,  p.  30. 
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OF    COrvPOREAL    HEREDITAMENTS. 


Before  proceeding  to  consider  the  estates  wliich  Terms  of  tlie 
may  be  held  in  corporeal  hereditaments  or  landed 
property,  it  is  desirable  that  the  legal  terms  made  use 
of  to  designate  such  property  should  be  understood ; 
for  the  nomenclature  of  the  law  differs  in  some  respects 
from  that  which  is  ordinarily  employed.  Thus  a  houso 
is  by  lawyers  generally  called  a  mrssuafir;  and  the  term  A  nmaannge. 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  liouse  (a).  But  such  a  distinc- 
tion is  not  now  to  be  relied  on  (h).  Both  the  term 
nirssiiajie  and  ]i()}isr  will  comprise  adjoining  out-build- 
ings, the  orchard,  and  curtilage,  or  court-yard,  and, 
according  to  the  better  opinion,  these  terms  will 
include  the  garden  also(r-).  The  word  tciicDieut  is  Tcuomont. 
often  used  in  law,  as  in  ordinary  language,  to  signify 
a  house  :  it  is  indeed  the  regular  synonyme  which 
follows  the  term  ma^siuuie ,-  a  house  being  usually 
described  in  deeds  as  "all  that  messuage  or  tene- 
ment." But  the  more  comprehensive  meaning  of  the 
word  tenement,  to  which  we  have  before  adverted  {<l), 
is  still  attached  to  it  in  legal  interpretation,  whenever 

('()  Thnma>i  v.  Lane,  2  Cli.  Ca.  Uampdead     Junction     liailicai/ 

20;  Keilw.  :,7.  Company.    1    Dc  CI.   &  J.    440'; 

(6)  Doe  d.  Clements  v.  Colling,  Cole  v.  ]\'est  London  and  CryMal 

2  T.  Rep.  4i)8, 51)2;  IJarm.Willa,  I'idare     Hailivoi/     Gnnpani/,    27 

73"),  nth  ed.  Beav.     242 ;     seo     Wins.    ("ouv. 

(c)  Sliep.  Touch.  04 ;  Co.  Lift.  Stat.  G2. 

f)  b,  D.   (1);    Smitl'j'on  v.    Cape,  (d)  .^H/e,  pp.  K!,  22. 
Cro.    Jac.     526  ;     Groxvenor     v. 

W.R.P.  3 
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Land. 


Mines. 


Chambers. 


Premises. 


the  sense  requires  (c).  Again,  the  word  hiiuf  com- 
prehends in  law  any  ground,  soil,  or  earth  whatso- 
ever (/) ;  but  its  strict  and  primary  import  is  arable 
land  (fj).  It  will,  however,  include  castles,  houses, 
and  outbuildings  of  all  kinds  ;  for  the  ownership  of 
land  carries  with  it  everything  both  above  and  below 
the  surface,  the  maxim  being  ciijus  est  solum,  ejus  est 
usque  ad  cerium.  A  pond  of  water  is  accordingly 
described  as  land  covered  with  water  (/()  ;  and  a  grant 
of  land  includes  all  mines  and  minerals  under  the 
surface  (i).  This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context;  as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  will  not  be  held  to  comprise  them  (A).  So 
mines  lying  under  a  piece  of  land  may  be  excepted  out 
of  a  conveyance  of  such  land,  and  they  will  then 
remain  the  coi-poreal  property  of  the  grantor,  with 
such  incidental  pow'ers  as  are  necessary  to  work 
them  (/),  and  subject  to  the  incidental  duty  of  leaving 
a  sufficient  support  to  the  surface  to  keep  it  securely 
at  its  ancient  and  natural  level  (m).  In  the  same 
manner  chambers  may  be  the  subjects  of  conveyance 
as  corporeal  property,  independently  of  the  floors 
above    or    below   them  (n).      The   word    premises    is 


(e)  2  Black.  Comm.  16,  17,  50. 

(/)  Co.  Litt.  4  a ;  Shep.  Touch. 
92;  2  Bhick.  Comm.  17:  Cooke, 
dem,  Yates,  vouchee,  4  Bing.  90. 

((/)  Shep.  Touch.  92;  see'Mait- 
land,  Domesday  Book  and  Beyond, 
388 

(ft)  Co.  Litt.  4  b. 

(0  2  Black.  Comm.  18 ;  Newton, 
Chamher^  &  Co.,  Ltd.  v.  Eall,  1907, 
2  K.  B.  446,  452. 

(/.)  1  Jarm.  Wills,  733,  5th  ed. 

(/)  Earl  of  Cardiqan  v.  Armi- 
tage,  2  B,  &  C.  197,  211. 

(m)  Humphries  v.  Brogden,  12 
Q.  B.  739  ;  Smart  v.  Morton,  5 
E.  &  B.  30;  Rogers  v.  Taylor, 
2  H.  &  N.  S28 ;' Howbotham  v. 
Wilson,  S  E.  &  B.  123,  8  H.  L.  C. 


348  ;  Bonomi  v.  Baclhousc,  E.  B. 

6  E.  622,  9  H.  L.  C.  503  ;  Dug. 
dale  V.  Robertson,  3  K.  &  J.  695; 
Stroyan  v.  Enoides,  6  H.  &  X. 
454 ;     Smith    v.    Darby,    L.    K. 

7  Q.  B.  716;  JJavis  Y.  Treharne, 
6  App.  Cas.  460  ;  Dixon  v.  White, 

8  App.  Cas.  833 ;  Love  v.  Bell,  9 
App.  Cas.  286 ;  Xew  Skarlston 
Collieries  Co.  Ltd.  v.  Westmorland, 
1904,  2  Ch.  443,11.;  Butterknowle 
Colliery  Co.  Ltd.  v.  Bishop  Auck- 
land, d-.c,  Co.  Ltd.,  1906,  A.  C. 
:!05 ;  cf.  Btifterley  Co.  Ltd.  v.  New 
Hucknall  Colliery  Co.  Ltd.,  1909, 
1  Ch.  37. 

(«)  Co.     Litt,    48    b;      Shep. 
Touch.  206.     See  12  Q.  B.  757. 
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frequently  used  in  law  in  its  proper  etymological  sense 
of  that  which  has  been  before  mentioned  (o).  Thus, 
after  a  recital  of  various  facts  in  a  deed,  it  frequently 
proceeds  "  in  consideration  of  the  2)rciniscs,'"  meaning 
in  consideration  of  the  facts  before  mentioned ;  and 
property  is  seldom  spoken  of  as  prciniscs,  unless  a 
description  of  it  is  contained  in  some  prior  part  of 
the  deed.  Most  of  the  words  used  in  the  description 
of  property  have,  however,  no  special  technical  mean- 
ing, but  are  construed  according  to  their  usual  sense  (p) ; 
and,  as  to  such  words  as  have  a  technical  import 
more  comprehensive  than  their  ordinary  meaning, 
it  is  very  seldom  that  such  extensive  import  is  alone 
relied  on  :  but  the  meaning  of  the  parties  is  generally 
explained  by  the  additional  use  of  ordinary  words. 

(o)  Doe  d.  Biddulph  v.  Mealcin,      v.  Paine,  1907,  1  K.  B.  285,  297. 
1  East,  45C ;  1  Jarm.  Wills.  734,  (p)  As  farm,  meadow,  pasture, 

Tithed.;  MetropolitanWater Board       &c. ;  Shep.  Touch.  9o,  94. 
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CHAPTER   I. 


or     FEEE      TENURE. 


Section  I. 

Of  the  Origin  of  Free  Tenure. 

A  Feeeholder,  who  is  possessed  of  land  for  an 
estate  in  fee  simple  {a),  is  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  {h).     For  to  be  seised  of  a  thing 
Pcisin.  is  to  be  possessed  thereof,  the  "woixl  aei^iin   meaning 

possession  ;  and  land  in  the  freeholder's  own  occupa- 
tion is  said  to  be  in  his  demesne  (c).  The  words  ^'iaed 
and  aeinin  were  originally  used  to  describe  any  kind  of 
possession,  whether  of  land  or  chattels,  or  even  of  a 
mere  right  {d).  But  afterwards  they  came  to  be  used 
in  a  limited  sense,  to  express  the  possession  of  a  free- 
holding,  that  possession  which  alone  was  recoverable 
in  a  real  action  {c) .  Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con- 
sidered in  two  aspects:  first,  as  regards  the  lord  of 
whom  he  holds  his   land ;  secondl}',   as   regards   all 

(o)  See  a}de,  p.  G.  by    his    leasehold    or    copyhold 

lb)  Bract,     fo.    25j    b;     Litt.  tenants:  though  they  can   dow 

s.  10.  obtain  complete  legal  protection 

(c)  Brr.ct.  fo.   203  a;  Co,   Litt.  of  their  own  interests;  see  ante , 

17  a.     As  the  early  law  did  not  pp.  IS,  27:  YinogradofF,  Vill.  in 

recognise     the    possession    of   a  Eng.,  22.3  ;  P.  &  M.  Hist.   Eng. 

termor,  or  a  tenant  in  villenage,  Law,  i.  211,  :^-14. 

land    occupied   by    one    or    the  (d)  See  Maitland,  L.  Q.  E.  i. 

other    was     considered    in     law  ."24;  Bract,  fo.  20G,  252  a,  2G4  a  ; 

to    remain    in     the    freeholder's  Litt.  ss.   10,  183,  217,  233,  541, 

demesne.      So  that  to  this   day  5G7 ;  Co.  Litt.  360  b. 

the   freehokler   is   seised   in   his  (e)  Litt.  s.  324 ;  Co.  Litt.  17  a, 

demesne    of   the  land    occupied  200  b;  see  a;i/e,  pp.  17,  24. 
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other  persons.  It  is  proposed  first  to  discuss  the 
relation  l)etween  the  freeholder  and  his  lord,  or  the 
free  tenure  (/)  of  land.  For,  although  in  modern 
legal  practice  the  relation  of  lord  and  freeholding 
tenant  is  rarely  brought  into  the  light,  yet  the  law  of 
tenure  determined  the  form  of  our  present  land  law. 
And  so  long  as  the  form  of  tenure  remains,  it  is  of  the 
first  importance  that  the  student  should  understand 
the  principles  which  determined  its  rules  (n). 

It  has  heen  already  mentioned  that  the  first  prin-  Principle  of 
ciple  of  feudal  tenure,  that  all  land   is   held   of  the  JrXced  by 
crown,  was  practically  introduced  into   English   law  ^Viiiiami. 
by  William  tlie  Conqueror  (//),  whose  grants  were  con- 
strued as  conferring  a  new  title  to  the  land  (/).     The 
grants  or  regrants  of  great  landed  estates  made   by 
him  to  his  own  followers  or  to  the  former  owners  were 
interpreted  by  the  royal  officers  of  justice   to  confer 
upon  the  grantees  an  estate  held  feudally  of  the  king  ; 
so  that  they  became  the  king's  tenants  in  capitc,  that  Tenants  //* 
is,  his  immediate  tenants.     The  estates  so  conferred  '^"^^''^• 
appear  to  have  been  estates  of  inheritance,  passing  as 
of  right  to  the  heirs  of  deceased  grantees.     For  the  \ 
hereditary  character  of  a  fief  (./)  had  been  recognised 
on  the  Continent  before  the  Norman  conquest  (/.) ;  so 
that  to  the  Normans  an  estate  held  feudally  would  be 
essentially   a   hereditary   estate.      And   at   the   very 
beginning  of  Henry  I.'s  reign  we  find  fees  established 
as  estates  of  inheritance  in  England  (/). 

(/)  Ante,  p.  12.  lx)imd    himself  to    warranty    by 

(7)  In  proof  of  this,  see  Cope«<a7i;e  confirmation. 

y.Hoper,  1907. 1  Ch.  36C,  reversed,  (j)  Ante,  p.  10. 

1908,  2  Ch.  10;  and  the  writer's  {ic)  Stubbs,  Const.   Hist.  §  O!!, 

articles  in  51  Sol.  J.  478,  4'.)G ;  52  vol.  i.  p.  254,  2nd  ed. 

Sol.  J.  511,  527.  (I)  Sec  the  Charter  of  Liberties 

(h)  Ante,  pp.  12 — 14.  issued  by  Henry  I.  at  his  corona- 

(i)  Bracton    says    (fo.   ;!89   b)  tiou ;    Stubbs,    Select    Charters, 

that   the   king  is   not   bound  to  100,  I01,2ud  ed.  AndseeP.  &iM. 

warrant    the   gift  of  his    predc-  Hist.    Kng.    Law,    i.   295—297; 

cessors  who  reigued   before   the  Maitland,  Domesday    IJook   and 

Conquest,   for    ho    is   not    their  Ueyond,  309,  ItlJ — 31S. 
lieir,     unless    he    should    h^ye 
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Origin  of  The  present  incidents   of  free   tenure   owe  their 

free  tenure,  existence  to  the  deahngs  with  free  holdings  of  land, 
which  took  place  Ijetween  the  reign  of  William  the 
Conqueror  and  that  of  Edward  I.  The  relation  of 
feudal  landlord  and  tenant  seems  to  have  heen  essen- 
tially restrictive  of  alienation  on  the  tenant's  part : 
but  in  England  the  right  of  a  tenant  in  fee  to  alienate 
his  holding  without  his  lord's  consent  was  gradually 
established  (nt).  The  steps  by  which  this  was  accom- 
plished will  be  described  in  the  next  chapter.  It  is 
(  sufficient  to  say  here  that  it  appears  that,  as  a  matter 
of  fact,  alienation  l)y  feudal  tenants  must  have  begun 
soon  after  the  Conquest  (»)  ;  and  it  is  certain  that 
before  the  close  of  the  period  referred  to  alienation 
had  extensively  prevailed  (o).  During  this  time, 
however,  the  alienation  of  land  was  rarely  accom- 
plished by  a  transfer  of  all  the  owner's  rights  therein, 
such  as  we  are  accustomed  to  at  the  present  day,  but 
Siibinfciulii-  was  usually  effected  by  suhinfcudation  ;  that  is,  by  the 
'""■  grant   of  a  fee   to  the   grantee  and  his   heirs  to  be 

held  by  them  as  tenants  of  the  grantor  and  his  heirs. 
Upon  the  subinfeudation  of  a  holding  the  grantor  and 
his  heirs  remained  the  tenants  of  their  own  superior 
lord,  and  a  new  tenure  {p)  was  created  between  the 
grantor  and  the  grantee,  the  former  becoming  a  mesne 
lord  ((/)  between  his  new  tenant  and  his  own  superior 
lord  (;■).  The  relation  of  feudal  landlord  and  tenant 
thus  entered  into  was  one  of  mutual  obligation.  The 
lord  was  mainly  bound  to  warrant  his  tenant's  title 

(?n)  See  Bract,  fo.  45  b,  46  b,  (p)  See  ante,  p.  12. 

26:5  b.  (</)  Ante,  p.  7,  n.  (g). 

(?))  Note  the  large  number  of  (r)  Theuceforward  the  grantor 

instances  in  Domesday  in  which  was  no  longer  seised  of  the  land 

7na7ier/a  described  as  part  of  the  in  lih  demesne;  but  he  was  said 

estates    of    the    King's    tenants  to  hold  or  be  seised  of  the  land 

in  cupite   are  held  of  them  by  in  service,  and  was  regarded  as 

named    undertenants ;     and    see  retaining   a   substantial   interest 

Bound.  Eng.  Hist.  Keview,  vii.  therein;    Bract,  fo.  SO,  81.  263; 

1.-),  19,  Feudal  England,  295,300.  P.  &  M.  Hist.  Eng.  I-aw,  i.  211, 

(o)  The    Hundred   IJoUs   bear  tiOl. 
witness  to  this. 
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to  the  lauds  bestowed,  and  to  give  him  hinds  of  equal 
value  if  he  were  ejected  by  any  one  who  showed  a 
suiDerior  title  (s).  The  tenant  was  bound  to  fealty 
to  his  lord,  and  to  do  him  the  services  stipulated  for 
on  the  bestowal  of  the  holding.  Thus  the  nature 
and  amount  of  the  services  which  could  be  required 
of  freeholding  tenants  were  determined  by  the  agree- 
ments made  between  lords  and  tenants,  or  their 
respective  predecessors,  when  the  tenure  between 
them  was  created  by  the  gift  to  the  latter  of  fees  to 
be  held  of  the  former ;  and  these  services  were  of 
innumerable  kinds  (t).  Under  the  influence  of  the 
king's  court  a  classification  of  tenures  was  gradually 
accomplished,  as  we  shall  see.  This  was  hardly 
effected,  however,  before  the  power  of  sub-infeudation 
was  altogether  taken  away.  By  the  statute  18  Edw.  1. 
c.  1,  called  from  its  opening  words  the  statute  of 
Quia  Empforc^,  liberty  was  given  to  every  free  man, 
who  was  a  tenant  in  fee  simple  of  land,  to  sell  his 
liolding  or  part  thereof  at  will  (//),  so  nevertheless 
that  the  alienee  should  hold  tli3  land  of  the  same 
immediate  lord  and  by  the  same  services  as  the 
alienor  held  it  before.  Thenceforward  it  has  been 
impossible  to  create  a  new  tenure  upon  the  grant  of  a 
fee ;  for  a  tenant  in  fee  simple,  though  enabled  freely 
to  part  with  his  land  by  substituting  another  tenant 
in  his  place,  is  by  this  statute  restrained  from  granting 
his  land  or  any  part  thereof  to  another  for  an  estate 
in  fee  simple  to  be  held  of  himself.  After  the  statute, 
a  freeholder  in  fee  could  no  longer  make  himself  a 
mesne  lord.  So  that  the  tenures  of  fee  simple  estates, 
which  were  in  existence  just  before  the  statute  passed, 
became,  as  it  were,  stereotyped ;  and  the  fact,  that  no 

(«)  SeG   Glanv.   ix.  4;    Bract.  alienation   without    his   license; 

fo.  37,  80  b,  380  b,  381  b.  •    a  liberty,  whicii  fhoy  were  aftcr- 

(t)  Bract,  fo.  3.1  a.  wards    allowed,   subject    to    the 

(m)  The  statute  was  not  con-  payment  of  a  line;  stat.  1  Kdw. 

Btrued  as   giving   to  the  king's  HI.  st.  2,  c.  12;  Co.  Litt.  43. 

tenants     in     capite    liberty     of 
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new  tenure  of  an  estate  in  tee  simple  could  Ijc  any 
longer  created  by  agreement,  undoubtedly  tended  to 
simplify  the  law  of  tenure. 

We  may  be  helped  to  a  better  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
different  kinds  of  holding  to  which  it  was  applied. 
For  William  the  Conqueror's  land  settlement  consisted 
rather  in  the  confiscation  of  landlords'  property  than 
in  the  disturbance  of  the  cultivators  of  the  soil ;  and 
his  law  of  feudal  tenure  at  first  affected  only  the  chief 
landowners'  estates,  leaving  the  old  Saxon  customs  in 
force  as  to  subordinate  laud-holders.  But  afterwards 
the  law  of  tenure  spread  downwards,  and  was  applied 
to  humbler  forms  of  landholding  than  that  usually 
enjoyed  by  the  great  men  of  the  kingdom. 

Tic  Doiius-  We   gather    from    the    Domesday   survey,    taken 

ay  biir\c}.  ^Q^yr^^.j^jg  w^q  g^d  gf  the  Conqueror's  reign,  that  in  each 
county  large  tracts  of  land  belonged  to  the  king  or 
were  held  by  his  tenants  in  capite.  The  tenant  in 
capitc  was  sometimes  an  ecclesiastical  corporation, 
such  as  Battle  Abbey  or  St.  Paul's  Church,  sometimes 
a  great  noble  or  other  layman.  Each  tract  of  land  of 
the  king  or  his  tenant  in  capite  is  described  in  detail 
in  Domesday  book ;  and  is  generally  found  to  consist  of 

Maneria.  several  holdings  which  are  often  called  maneria,  manors, 
and  appear  frequently  to  coincide  with  the  limits  of 

Yills.  places  named  in  the  book  and  termed  vilUc,  vills  (.?•), 

(a-)  It   should    be   noted    that  termed    maneria.      And    in   the 

there   were  large    manors    con-  Eastern  Counties  it  appears  to 

taining  several  vills,  and   there  have    been     exceptional     for    a 

were  vills  containing  more  than  manor  to  coincide  with  an  entire 

one   manor:    but   in   the   Home  vill.     The  exact  meaning  of  the 

Counties  and  the  Midlands  the  term    manerium,    as     used      in 

manor    usually    coincided    with  Domesday,  is  the  subject  of  con- 

the  vill  from  which  it   took  its  troversy.      See    P.   &    M.   Hist. 

name.      In    the   West,   however,  Eng.  Law,  i.  5St  sq. ;  Maitland, 

where  the  land  was  occupied  in  Domesday    Book    and     IJeyond, 

email      hamlets     and     scattered  12  g^r.,  22,  107  sq.,  129,  318  sq.; 

liomcsteads  rather  than  in  true  Kound,  Eng.  Hist.  Rev.  xv.  293. 
vills,  very  small   holdings  were 
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towns  or   villages  (//).      It   is    generally   stated,   with 

regard  to  each  of   such   holdings,  that  there  are  so 

many   villani  {£),    townsmen    or    villagers,    so   many  vniani. 

hordarii  or  cotarii,  that  is,  cottiers,  and  so  many  scrri  nordarii;  ro- 

or  bondmen.     Sometimes  the  extent  of  the  holding   ""*'  *^'^"* 

of   the   villa  nils   is   specified.      And   it   is   sometimes  Lord's 

mentioned  that  so  much  land  pertains  to  the  demesne 

of  the  holder  of  the  manor  (^0-     Now  it  appears  that 

in  the  common  case  in  which  a  manor  coincided  W'ith 

a  vill,  it  comprised  a  village  together  with  a  parcel  of 

land,  wdiich  was  cultivated  upon   the  common  field 

system  of  husbandry  by  the  villaiii  (I)).     Each  rillaiuis 

had  a  house  and  a  certain  quantity  of  aral)le  land, 

which  lay  in  scattered  strips  in  the  common  fields  of 

the  vill,  of  which  there  were  generally  three.     Besides 

arable  land,  the  vill  usually  contained  meadow  land, 

also   held   in   strips  by  the  villain,  but  commonable 

according  to  the  regulations  of  the  community  during 

certain  seasons  of  the  year  (c) .     In  the  demesne  of  the 

holder  of  the  maucrium  there  was  usually  a  mansion, 

or  manor-house,  for  the  occupation  of  himself  or  his 

bailiff,  and  a  certain  quantity  of  arable  and  meadow 

land,  also  in  scattered  strips.     Sometimes  the  cottiers 

held  a  few  strips  of  arable  land  besides  their  cottages. 

The  barren  lands  which  adjoined  formed  the  wastes 

of  the  vill  or  manor,  over  which  the  cattle  of   the 

various  tenants  were  allowed  to  roam   in  search  of 

(v)  Town  is  the  English   for  Wyd  was   his  paiisshe,   and 

villa  :    but   what    was    formerly  houses  fer  asouder." 

called  a   town   is   what   is    now  (z)  See  Co.  Litt.  5  b. 

usually   described   as   a   village.  (n)  Sec   especially  the   survey 

See   Maitland,   Domesday   Book  of  Middlesex;  Domesday,  i.  127 

and   Beyond,  5'.t,  110;  Co.  l.itt.  — 1:!0. 

:5:5    b,  110    b,  113    b;    1    Black.  (b)  Seebohm,  English  Village 

Comm.  115;  Chaucer,  Canterbury  Community,  ch.  i. — iii- ;  sec  also 

Tales,  rrologue,  lines  47i}— 480,  Williams  on   Commons.   ;i'J— f)*;, 

491 :—  (j(5— 70 ;  P.  &  M.  Hist.  Eng.  Law. 

"A    good    man    was    thcr   of  i.   iiS'I  sq.  :  Maitlan.l,  Domesday 

religioun,  ]5ook  :uid  Beyond,  !">,  ;'>:'.7,  ;!7'.>. 

And  was  a  pooro  peraoun  of  (c)  See  Williams  on  Commons, 

a  touii.  T'.t,  81,  !•!>. 
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pasture  (r/).  In  early  times  after  the  Conquest,  the 
rillanus  appears  to  have  generally  held  his  land  by 
performing  such  services  as  ploughing  the  lord's  land, 
and  doing  other  field  labour  for  the  lord,  and  by  rent 
in  kind  or  money  (f')-  The  conditions  on  which  the 
villani  held  their  lands  were  the  origin  of  tenure  in 
villenage  already  noticed  (_/).  They  have  been  men- 
tioned here  in  order  to  show  the  nature  of  the  most 
important  kind  of  freeholding  at  the  time  of  the  Domes- 
day survey,  namel}',  the  uKtnciiiim  or  agricultural 
estate ;  which  may,  perhaps,  as  regards  the  estates  of 
the  great,  be  said  to  have  been  the  unit  of  free  tenure  ; 
a  large  landed  estate  consisting  in  those  days  of  a 
number  of  maueria,  as  at  the  present  day  it  consists 
of  a  number  of  farms  {g).  There  are,  however,  many 
cases  in  Domesday  in  which  some  person  named  in 
the  survey  holds  a  specified  quantity  of  land  as  under- 
tenant of  the  holder  of  a  mancrium  ;  and  such  hold- 
ings appear  to  be  also  freeholdings  (//).  In  very  many 
instances  the  mann-hnn  described  is  not  in  the  demesne 
of  the  king's  tenant  in  capitc,  but  it  is  held  of  him  by 
some  named  undertenant,  so  that  the  tenant  in  capitc 
has  but  a  mesne  lordship  in  the  land  of  which  his 
tenant  is  seised  in  demesne.    But  it  is  not  common  in 

(d)  See  "N'inogradofif,  Till,  iu  held  as  mauors  estates  which 
Eng.,  Essay  II.,  ch.  ii.  were  so  hehl  in  King  Edward's 

(e)  Maitland,  Doiuesdfly  Book  time,  in  other  cases  they  appear  to 
and  Beyond,  56 — 58,  318  i<gr.,  have  formed  manors  by  throwing 
o2G — 3o2.  together  lands  occupied  before  the 

(/)  Ante,  pp.  IG,  17, 19,  20.  Conquest  by  several  free  tenants  : 

(g)  A  manerium  was  in  i'act  in  Domesday,     i.    8,    iii.     (Boldon 

those  days  the  quantity  of  laud  Book)   5U5 ;     Domesday    of     St. 

which  was  usually  let  to  farm,  Paul's,  122   ?q. ;    P.  &  M.  Hist. 

(/'/  firmam,  that  is,  at  a  certain  Eng.  Law,  i.  592,  ii.  Ill;  Mait- 

yearly    sum,   whenever    such    a  land,   Domesilay   Book  and   Be- 

method  of  getting  the  profits  was  vond,    135 — 138,    149,    IGl     eq., 

adopted.     And  if  not  let  to  farm,  318  r^q. 

it  appears  to  have  l)een  worked  (ft)  And  in  most  oases  to  have 

or  administered    as  a    separate  been  held  by  knight  service  ;  see 

entitv,  apart  from  its  lord's  other  Round,  Eng.  Hist.  Review,   vii. 

'      holdings  of  a   like   nature.      It  12,  IS,  19 ;  Feudal  England,  295, 

should  be  noted  that  although  in  306,  307. 
many  instances  the  Norman  lords 
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Domesday  to  find  more  than  one  mesne  lord  between 
the  freeholder  seised  in  his  demesne  and  the  king. 
Besides  the  mancria  of  the  great  lando\Yners  and  their 
undertenants    by   subinfeudation,   there    appears    in 
Domesday  another  kind  of  freeholding,  which,  how- 
ever, is  chiefly  found  in  the  North-eastern  Counties  (/). 
This  was  the  holding  of  the  Uher  sochemannus  or  Uher  Liher  soche- 
tc liens,  who  appears  to  have  been  a  free  man  holding,  "*'"'""*'• 
generally,  a  part  of  the  lands  in  some  manor  by  light 
labour  services,  duties  of  carriage  or  riding,  or  rent  in 
money,  and  bound  besides  to  do  suit  of  court ;  that  is, 
to  attend  the  court  of  his  lord  or  of  the  hundred  in 
order   to   assist,    as   one  of   its   members,   in   giving 
judgment  (/.).     In  addition  to  agricultural  estates  and  Houses  in 
the  holdings  thereon,  we  find  in  Domesday  a  third     ^^'"e'ls- 
species  of  free  holding,  namely,  houses  in  cities  or 
boroughs  held  by  the  hinrirnsrs  or  burgesses,  generally  nurgenses. 
at  money  rents.     The  law  relating  to  this  class  of 
holding  was  determined  by  the  custom  of  each  par- 
ticular borough  (/).     The  tenure  of  houses  in  ancient  'iVimrc  in 
l)oroughs  was   afterwards   known  as   tenure  in   bur-       ""' 
gage  (in),  and  the  customs  were  often  highly  advan- 
tageous to  the  holders. 

As  we  have  seen  00,  when  the  law  of  feudal  tenure  Chan.crcsmado 

l)y  military  service  was  introduced  into  England,  it  nth  and  isih 

was  applied  first  to  the  estates  of  the  king's  tenants  ///  centuries. 
capite  and  the  mancria,  which  they  contained.      By 

(0  Leicester,  Lincoln,  Norfolk,  Domesday,    i.     1     (Dover),    100 

Northampton,    Nottingham,   and  (Exeter),      15i      (Oxford),     IS'.* 

Suiinlk;    see    Ellis,    Introd.    to  (Camiiridge),  202  (Chester),  280 

Domesday,  ii.  419  jg. ;  Seebohin,  (Nottingham    and    Derby),    330 

Eng.  Vill.  Comm.  SO;  Maitland,  (Lincoln),  ii.    101   (Colchester); 

Domesday    liook     and    Beyond,  Stubbs,  Select  Charters,  87 — lU, 

00—07.  110—112;  SeldenSocy.  Borough 

(7;:)  Maitland,  Domesday  Book  Customs,  ii.  Ixxxv.  fq.,  GO  fq. 
and     Bevond,     60    »q.,    7G — 7'J,  (jw)  (Uanv.  xii.  o;    Bract,    fo. 

129  sq.,  i:i0,  ll'.-i,  140,  303—309,  273  a;   Brilt.  liv.  3,  ch.  2,  §  Id; 

318  fq.,  320—332.  •  Litt.  ss.  102—171  :  P.  .t  U.  Hist. 

(/)  See    Maitland.    Domesday  Eng.  Law,  i.  27.").  029  sq. 
Book     and     Beyond,     172    .-</.;  («)  -^"''S  I'P- 1- — 1^- 
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grants   and   subinfeudation    divers    sub-manors   and 
smaller  estates  were  created,  and  new  holdings  were 
made  by  reclamation  of  waste  lands  (o).     In  time,  a 
change  took  place  in  the  constitution  of  the  manor  of 
the  ordinary  type.     The  condition  of  the  mass  of  the 
peasantry  was  depressed,  as  a  result  of  the  Conquest  (p) ; 
so  that  in  the  thirteenth  century  the  villani  of  Domes- 
day Book,  who  appear  to  have  been  free  men  (q),  have 
been  succeeded  by  tenants  in  villenage,  holding  their 
lands  by  onerous  labour  services  and,  as  a  rule,  per- 
sonally unfree  (r).    And  villein  labour  services,  though 
limited  by  custom  in  amount,  were  partly  indefinite 
in  kind  (x),  and,  as  we  have  seen,  frequently  included 
incidents  deemed  to  be  servile  (/).     By  the  same  time, 
however,  an  increase  had  taken  place  in  the  number 
of  freeholdings  which  comprised,  not  whole  manors, 
but  only  lands  held  of  a  manor ;  and  we  find  in  other 
manors  than  those  of  the  Eastern  Counties  a  certain 
number  of  men  holding  freely  parts  of  the  manor 
lands   at  fixed   rents  and   by  occasional  agricultural 
services  of  a  definite  kind  («)•     The  tenure  of  these 
men  was  named  after  that  of  the  free  sokemen  above 
mentioned,  and  acquired  the  name  of  socage  (,r).    And 
free  tenants  of  this  class  appear  to  have  increased 
and  spread,  and  to  have  become  the  most  prominent 
members  of  the  village  community.    Then  it  had  come 
to  be  established,  with  the  development  of  the  law  of 
feudal  tenure,  that  every  lord  should  have  the  right  to 
hold  a  court  for  his  tenants ;  and  this  right  was  mainly 
exercised  by  lords  in  holding  courts  for  the  various 

(o)  See  Hearne's  Liber  Niger  (s)  Ibid.  3i8  sq.,  353 — 358. 

Scaccarii,  vol.  i. ;  Hundred  Rolls,  (<)  Ante,  p.  16. 

temp.   Edw.  I. ;    Bract,  fo.  i'Si ;  (m)  See  the  Hundred  Rolls.  7 

Fleta,  lib.  iv.  c.  15,  §9;  P.  &M.  Edw.    I.    (Survey    of    Bedford, 

Hist.  Eng.  Law,  i.  582  .«</.,  59(3.  Bucks,   Cambridge,  Hunts,   and 

(  p)  Maitland,  Domesday  Book  Oxon). 

and  Beyond,  01  .^q.  (x)  P.  &  M.  Hist.  Eng.  T,aw, 

(g)  Jb/rf.  43.  i.  271  i:q.;  Viuouradott",  Yill.  iu 

(r)  P.  &  M.  Hist.  Eng.  Law,  Eng.  178  sq.,  325  sq. 
X.  337  .«(!'.,  395  «^,4 13—415. 
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manors  (//).  Tims  uroso  tlie  estates,  wliicli  are  now 
called  manors,  and  to  each  of  which,  according  to  later  l^laimrs. 
law,  there  is  necessarily  incident  a  court  baron  (that  is,  Court  baron. 
a  lord's  court  wherein  the  freeholders  are  both  suitors 
and  Judges),  and  at  least  two  free  tenants  to  act  for 
this  purpose  (z).  And  every  one  of  these  estates  is 
of  a  date  prior  to  the  Statute  of  Quia  Emptores  (a), 
except,  j)erhaps,  some  which  may  have  been  created 
by  the  king's  tenants  in,  capitr  with  licence  from  the 
crown  (/j).  By  the  time  of  Edward  I.  there  appears 
in  records  such  a  multiplication  of  mesne  lordships, 
over  burgage  tenements  as  well  as  manors,  and  such 
an  increase  of  freeholding  tenants  of  manors,  as 
clearly  shows  the  large  extent  to  which  subinfeuda- 
tion had  prevailed  (c). 


Section  II. 

(>/  ihf  Cla^HlficalUm  (>f  Fror  Tcnitrcii. 

King  Henry  II.  not  only  appointed  permanent 
judges  of  the  King's  Court  {d)^  but  ordained  a  special 
remedy  in  that  court  for  all  persons  wrongfully  dis- 
seised of  their  free  tenements  (e).  The  King's  Court 
was  thus  thrown  open,  as  a  court  of  first  instance,  to 
the  resort  of   landholders  generally  {f) ;   this  caused 

(y)  T.  &  M.  Hist.  Eng.  Law,  (c)  See  the  survey  of  the  coiiu- 

i.  5.58  fq.,  r)72 — 574.  tics    of    Uedford,    J'.iickinglmiu, 

(2:)  Bro.  Abr.  Court  Baron,  pi.  CambriJge,      Iliintiiigilon,     and 

22,  Cominise,  pi.   v'.l  ;    Co.   Litt.  Oxford,   made    iu    the    .sevcuth 

nsa;  Kitclicn  on  Courts,  vi.  G —  voar  of  Edw.  I.  Rot.  Jlund.   ii. 

8,  105— 1  If);  Termcs  dc  la  Ley,  321  sq. 

x.r.   Manor;     Tonkin   v.    Croker,  (d)Ante,\).'.\n.(<;). 

2  Ld.  Raym.  8()0,  8G4  ;    Black.  (e)  Viz.  tin;  assize  of  novel  (or 

('omui.   ii.   i(0,  iii.  33;    and   sco  recent)  disseisin ;  Glanv.  xiii.  32 

INFaitland,  Seldon  Society,  vol.  ii.,  sq. ;  unte,  j).  17,  n.  («). 

Ixi.    nf/.;    Vinogradoff,   Yill.    in  (/)  Before    this     the    King'a 

Eug.  387 — 31)0.  Coiirt  had  been  mainly  for  groat 

((t)  18  r]dw.  I.  e.  1.  men  and  ijrnat  causes;  see  V.  &, 

(/))  1    Watk.    Cop.    15;    aide.  M.  Hist.  Eng.  Law,  i.  G2,S(J,  110, 

p.  39,  n.  (»0.  124,  125,  ii.  47. 
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the  various  kinds  of  liokliiig  above  described  to  be 
submitted  to  the  test  of  a  general  judge-made  law; 
Classification   and  SO  a  classilication  of  tenures  was  gradually  ac- 
complished.    The  hrst  distinction  made  was  between 
free  tenure  and  tenure  in  villenage,  which  was  re- 
garded as  base  or  servile  tenure ;  the  freeholder  only 
being  accorded,  and  the  tenant  in  villenage  denied, 
Classification    ^j^e  remedy  so  given  (7).'  Free  tenures,  again,  were 
tenures.  either  lay  or  else  spiritual  or  ecclesiastical  (//) .     Lay 

tenures  were  mainly  of  two  kinds— knight's  service, 
and  socage.  Of  spiritual  tenures  we  need  only  mention 
frankaluioi(jn  (/). 


Incidents  of 
tenure  by 
knight's 
service. 


Scutate  or 
escuasre. 


The  incidents  of  tenure  by  knight's  service,  which 
was  the  most  honourable  species  of  free  tenure,  were 
these : — First,  the  tenant  was  bound  to  discharge  the 
obligation  of  military  service  annexed  to  his  holding. 
The  feudal  obhgation  of  military  service  was  a  royal 
service  due  to  the  king  from  his  immediate  military 
tenants  (A)  ;  and  the  tenant  by  knight's  service  of  a 
mesne  lord  would  generally  be  bound  to  perform  this 
royal  service,  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  (/).  In 
and  after  the  reign  of  Henry  11.  the  obligation  of  per- 
sonal military  service  seems  to  have  become  generally 
commuted,  in  the  case  of  the  tenants  of  mesne  lords, 
for  a  money  payment  called  scutage  or  escuage  {m), 
and  assessed  first  by  the  Crown,  and  afterwards  by 
the  authority  of  Parliament  (;0-     But  scutage  and  the 


(g)  Bract,  fo.  7,  26,  207  a, 
208  b;  ante,  p.  17;  see  Vinogra- 
doff,  Yill.  in.  Eng.  81—83. 

Qi)  Glanv.  xiii.  23,  25  ;  Bract, 
fo.  207  a,  286 ;  Co.  Litt.  95  a. 

(0  See  Litt.  s.  137 ;  P.  &  M. 
Hist.  Eng.  Law,  i.  218. 

{h)  See  Stubbs,  Const.  Hist. 
§§  96,  133,  162,  238;  Madox, 
iiist.  Excb.  i.  620  ;  Round,  Eng. 
Hist.  Rev.  vi.  433;  Feudal  Eng- 
land, 248;  P.  &  M.  Hist.  Eng. 


Law,  i.  230  sq.,  242,  243. 

(0  Bract,  to.  36 ;  Round,  Eng. 
Hist.  Rev.  vii.  11,  12,  15,  19; 
Feudal  England,  295  sq. 

(?»)  Scutugium  (in  French 
escuage')  meaning  originally 
servitium  scuti,  service  of  the 
shield.  Dialogus  de  Scaccario  I. 
ix. ;  Stubbs,  Select  Charters,  201, 
2nd  cd. ;  Litt.  s.  95 ;  Madox, 
Hist.  Exch.  i.  619. 

(n)  Stubbs,  Const.  Hist.  §§  161, 
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feudal  obligation  of  military  service  became  obsolete 
after  the  reign  of  Richard  II.,  if  not  earlier  (o).     The 
military  tenant  was,  moreover,  at  lirst  expected,  and 
afterwards  obliged,  to  render   to  his  lord  pecuniary 
aids  to  ransom  his  person  if  taken  prisoner,  to  help  Aids, 
him  in  the  expense  of  making  his  son  a  knight,  and 
in  providing  a  portion  for  his  eldest  daughter  on  her 
marriage  (^>).    On  entering  upon  his  estate,  the  tenant 
was  bound  to  do  homage  to  his  lord,  kneeling  to  him  Homage, 
and  professing  to  become  his  man ;  he  was  also  bound 
to  take  an  oath  of  fealty  to  him(r/).     An  heir  of  full  Fealty, 
age  was  required  to  pay  a  fine,  called  a  relief,  on  Reiiif. 
succeeding  to  his  ancestor's   estate  (/•).     If   the   heir 
were   under  age,  the  lord  had,  under  the   name  of 
wardship,  the  custody  of  the  body  and  lands  of  the  Wardship, 
heir,  without  account  of  the  profits,  till  the  age  of 
twenty-one  in  males,  and  sixteen  in  females  (-s).     In 
addition  to  this,  the  lord  possessed  the  right  of  mar- 
riage (inaritagliim),  or  of  disposing  of  his  infant  wards  Marriage, 
in   matrimony  (/) .      And   if    a   male   heir   refused    a 
suitable   match,  he  was  to  forfeit  a  sum  of   money 

102;     Madox,    Hist.    Exch.    ch.  (q)  Saving    always    his    alle- 

xvi.;  r.  &  M.  Hist.  Eny.  Law,  gianco  to  tlic  king;  Glanv.  ix. 

i.    2i5— 25i.      It   appears,   how-  1  ;  Uract.  fo.  77  b— 80 :  Litt.  ss. 

ever,  that  scutage  was  not  first  8r> — 94 ;  T.  &  M.  Hist.  Eng.  Law, 

introduced  by  Henry  II. ;    men-  1277  sq. ;  ante,  p.  13.  n.  (r). 

tiun   of    scutage   is    found   in    a-  (r)  Ghinv.  ix.  4 ;  Bract,  fo.  84  ; 

charter  of   Henry   I.;    .and   the  Litt.  s.  112  ;  P.  &  M.  Hist.  Eng. 

principle    must     have     existed  Law,  i.  288  Kq. 

from  the  beginning  of  military  (•-•)  Glanv.    vii.    9—12;   Bract, 

tenure  ;  Round,  Eng.  Hist.  llov.  fo.  86  ;  Fleta,  fo.  4 ;  JAtt  a.  103 ; 

vi.   G29    fq.  ;    Feudal    ]-:ngland,  V.  &  M.  Hist.  Eng.  Law,  i.  299 

2G8  sq.  .^7.     A  wardship,  or  the  interest 

(ci)  2  Stubbs,  Const.  Hist.  §  27."),  of  a  lord  in  tlie  body  and  lands 

p.  521,2nd  ed.;  Co.  Litt.  72  b;  of  his  ward,  was  regarded  as  a 

l\  &  M.  Hist.  Eng.  Law,  i.  231,  chattel  saleable  and  devisable  by 

232,  24.') — 254.  will,  and  was  afterwards  classed 

(j))  Glanv.   ix.    8  ;    Bract,    fo.  as  a  chattel  real ;  Bract,  fo.  87  a ; 

aOb;  Magna  Charta  Joh.  art.  12,  Fleta,  fo.  G;  Britt.  liv.  3,  ch.  2, 

14,  15;  Stubbs,  Select  Charters,  §2;  Y.  B.  32  Edw.  I.  186;  Co. 

298,  299,  2nd  ed. ;  P.  &  M.  Hist.  Litt.  85  a,  118  b;  P.  &  M.  Hist. 

Eng.  Law,  i.  330.    The  amount  Eng.  l-aw,  ii.  110. 

to  be  taken  as  aids  pour  faire  (t)   Glanv.     vii.     12 ;     Bract. 

fils  chevalier  et  pour  fill e  marier  80  b— 91  b;  Fleta,  fo.   9;  Brilt. 

were   fixed  by  stats.  3   Edw.  I.  liv.  3,  oh.  2. 
c.  36,  &25  E'iw.  III.  St.  5,c.  11. 
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Suit  of  court. 


Court  liaron. 


Escheat. 


Attaiiuler. 


equal  to  ilic  value  of  tlio  marriage — that  is,  what  the 
suitor  was  willing  to  pay  down  to  the  lord  as  the  price 
of  marrying  his  ward ;  and  double  the  market  value 
was  to  be  forfeited  if  a  male  ward  presumed  to  marry 
without  his  lord's  consent  (n).  If  a  female  heir  re- 
fused the  match  tendered  by  her  lord,  he  might  hold 
her  lands  until  she  attained  twenty-one,  and  further 
until  he  had  taken  the  value  of  the  marriage  (r).  The 
king's  tenants  in  capite  were,  moreover,  subject  to 
many  burdens  and  restraints,  from  which  the  tenants 
of  other  lords  were  exempt  (//).  Again,  every  lord  who 
had  two  or  more  free  tenants,  had  a  right  to  compel 
them  to  do  suit  of  court ;  that  is,  duly  to  attend  and 
to  aid  in  transacting  the  business  of  the  lord's  court, 
or  court  baron  {£),  wherein  his  freeholders  were  judges 
as  well  as  suitors  (a).  Lastly,  on  failure  of  the  tenant's 
heirs,  his  lord  had  the  right  to  have  the  lands  again 
as  his  escheat  {h) ;  that  is,  as  falling  in  to  the  lord, 
who  or  whose  predecessors  had  granted  the  fee  (r)  now 
l)rought  to  an  end  for  want  of  heirs.  The  tenant's 
heirs  might  fail  either  from  natural  causes  or  by 
reason  of  his  or  their  attainder,  or  corruption  of  the 
blood,  so  as  to  lose  its  inheritable  quality.  This  was 
the  legal  consequence  of  judgment  of  death  or  out- 
lawry {d)  for  treason  or  felony,  and  of  abjuring  the 


(m)  Stats.  20  Hen.  III.  c.  G,  7 ; 
3Edw.  I.e.  22:  Litt.  s,  110. 

(a;)  Stat.  3  Edw.  I.  c.  22;  Co. 
Litt.  79  a. 

(?/)  As  for  an  heir  of  full  ape 
to  pay  a  whole  year's  profits 
on  succeeding  to  his  ancestor's 
estate  for  primer  seuin ;  for  an 
infant  heir  to  sue  out  his  livery 
on  coming  of  age,  that  is,  to  pay 
half  a  year's  profits  for  taking 
possession;  involuntary  knight- 
hood in  certain  cases ;  and  fines 
for  alienation  ;  see  Co.  Litt.  77  a, 
87  a,  n.  (1) ;  2  Black.  Comiu. 
66—72. 

(z)  I.e.,    Curia     Baroniif,    the 


lord's  court. 

(a)  Ante,  pp.  44,  45.  For  an 
account  of  the  jurisdiction  of  tlie 
lord's  court,  see  Maitland,  yelect 
Pleas  from  ]\Ianorial  Courts  (Sel- 
den  Socy.),  Introd.  xxsviii.  sq.  ; 
Yinogradoff,  Yill.  in  Eng.,  Essay 
11.  ch.  V. ;  P.  &  jM.  Hist.  Eng. 
Law,  i.  558  sq. 

(b)  P.  &  M.  Hist.  Eng.  Law, 
i.  332. 

(c)  Ante,  p.  88. 

(<7)  A  criminal  who  flies  from 
justice  may  hy  due  jnocess  be 
outlawed,  or  put  out  of  the  pro- 
tection of  the  law;  Bract,  fo.  124 
fq. ;  4  Black.  Comm.  319. 
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realm  (<■).  Escheat  upon  attainder  was,  however, 
subject  to  the  right  of  the  Crown  to  hold  for  a  year 
and  a  day,  and  to  waste  the  attainted  person's  lands 
—a  right  usually  compounded  for  ( ;).  And  the  lands 
of  one  attainted  for  high  treason  were  forfeited  abso- 
lutely to  the  Crown,  and  did  not  escheat  to  the  lord 
of  the  fee  (//). 

Tenure  by  grand  serjeanty  (//)  was  reckoned  equiva-  Grand 
lent   to   knight's   service,  being  subject  to  the  same  ^*^'"J*'"'°  ^^ 
burden  of  the  lord's  right  of  wardship  and  marriage. 
According  to  Bracton,  to  hold  by  grand  serjeanty  was 
to   hold   lands  of   the   king   or   some  other   lord   by 
rendering  to  the  king,  as  ro^-al  service,  some  special 
service,  other  than  knight's  service  or  scutage,  per- 
taining to  the  king  or  the  defence  of  the  realm,  and 
valued  at  five  pounds  or  more  (/).     But  in  Littleton's  Littleton, 
day  (A:),  grand  serjeanty  was  limited  to  cases  where  a 
man  held  lands  of  the  king  by  such  services  as  he 
ought  to  do  in  his  own  person  to  the  king,  as  to  carry 
the  king's  banner,  or  to  be  his  marshal,  or  to  carry 
his  sword  before  him  at  his  coronation,  or  to  do  other 
like  services  (/)• 

Free  socage  appears  to  have  been  originally  the  Socage 
name  of  the  tenure  of  the  liheri  socJiemanni  (m),  or  free  *®"""'- 

(e)  Criminals,  who  took  sane-  the  king  a  man  or  several  men 

tuary,    had    the    alterniitive    of  armed,    horse    or    foot,    for    iiid 

coming  out  to  stand  their  trial,  army ;    Bract,    fo.    35  b — 87  a, 

or  of  confessing  their  crime  iind  87  b  ;    Fleta,  fo.  5 ;    see   Britt. 

abjuring  and  leaving  the  realm;  liv.    15,    ch.    2,    §    6    and    note, 

Bract,  fo.  135.    Privilege  of  wane-  Nichols's  ed. 

tuary  was   finally  abolished  by  {k)  Littleton  was   a  judge  in 

Stat.  '21  Jac.  I.  c.  28,  s.  7.  the  reign  of  Edward   IV.,   and 

(/)  Glanv.  vii.  17;  Bract,  fo.  wrote    a    treatise    on    Tenures, 

23,  129,  130;  Britt.  liv.  1,  ch.  6,  which  is  a  book  of  authority. 

§  3 ;  Co.  Litt.  13  a,  02  b,  300  b,  (I)  Litt.  s.  153. 

39la;  4  Black.  Comm.  380;  Bac.  (m)  So  called    chiefly   to   di.s- 

Abr.  Forfeiture,  Outlawry  (D).  tinguish   them   from  the   rilldiii 

(g)  Stat.  25  Edw.  IILst.5,c.  2;  sochemaniii  on    the   ancient  di- 

3  Inst.  18.  mesne  of  the   Crown ;    see  poitt, 

(A)  Sec   P.  &  M.   Hist.   Eng.  p.  «I,  n.  (6);  Viuogradofl",  Vill. 

Law,  i.  262  sq.,  303.  301.  in  Eng.  196. 

(i)  Bracton    instances  finding 

W.R.P.  4 
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sokemen,  a  class  of  landholders  whose  existence  dates 
from  before  the  Norman  Conquest,  but  who  were,  as  we 
have  seen,  rarely  found  at  the  time  of  the  Domesday 
survey  beyond  the  range  of  the  north-eastern  coun- 
ties (»).  Sokemen  appear  to  have  got  their  name  from 
the  word  soW  (Anglo-Saxon,  mm),  signifying,  as  well 
as  a  right  or  liberty  of  jurisdiction,  a  duty  of  seeking 
or  attending  a  court,  and,  therefore,  applicable  to  the 
^  suit  of  court,  which  before  the  Conquest  appears  to 
have  been  the  chief  incident  of  their  tenure  (o).  But 
as  early  as  Bracton's  time  this  derivation  of  the  term 
was  overlooked,  and  the  origin  of  the  word  socage  was 
referred  to  the  French  word  soc,  a  ploughshare  (_p), 
sokemen  being  generally  engaged  in  cultivating  the 
land  {q).  Indeed  after  the  conquest  free  sokemen  are 
usually  found  to  be  holding  their  lands  by  yielding 
rent  in  money  and  rendering  services,  which  were 
generally  of  an  agricultural  nature,  but  fixed  in 
amount  and  kind,  and  far  less  onerous  than  the 
labour  services  of  the  villeins  (/■)•  In  course  of 
time  these  services  were  generally  commuted  for 
money  payments  (&•)•  And  the  class  of  freeholders, 
who  held  parcels  of  land  of  the  lord  of  a  manor  at 

(n)  Ante,    p.    43.     There    are  (r)  Thus  a  sokeman  might  have 

several  instances  in  Domesday  of  to  plough  for  his  lord  three  times 

land  having  been  held  in  King  a  year  and  do  a  few  days'  extra 

Edward's    time    by    sochemanni,  work  at  harvest  time,  where   a 

which  was  not  so  held  at  the  villein  would  have  to  work  three 

time   of   the    survey,   especially  days  a  week  for  his  lord.     See 

in  Bedfordshire  and  Cambridge-  Domesday,  i.   179  a  (services  of 

shire;  see  Domesday,  i.  11a,  13b,  householder  in  Hereford);  Liber 

14  b,  132  b,  134,  140  b,  141,  190,  Niger  Petroburgensis  (circa  A.D. 

191,  209— 218;  Maitland,  Domes-  1125)  published  as  an  appendix 

day  Book  and  Beyond,  62 — 65,  to  the  Chronicon  Petroburgenso 

129  sq.,  135.  (Camden  Society),  pp.  157—166, 

(o)  Somner  on  Gavelkind,  130  172,    173,    where    compare    the 

sq.,  2nd  ed. ;  2  Black.  Comm.  80 ;  services  of  the  sochemanni  with 

Maitland,  Select  Pleas  in  Man-  those  of  the  vWUmi ;  Glanv.  vii. 

orial     Courts.     Selden     Society,  1.  3,  9,  11 ;  Bract,  fo.  35  b.  77  b, 

xxii. ;  P.  &  M.  Hist.  Eng.  Law,  85  b,  207  a,  209  a ;  Britt.  liv.  3, 

i.  274 ;  Maitland,  Domesday  Book  ch.  2,  §§  5,  7 ;  Rot.  Hund.  ii.  470 

and  Beyond,  84  sq. ;  ante,  p.  43.  475,  484,  501,  591,  60S,  656,  677, 

(p)  Du  Cange,  Gloss,  sub  verb.  752,  846,  871 ;  Vinogradoff,  Vill. 

Socagium,  Soccus,  2 ;  Litt.  s.  119,  in  Eng.  196  sq.,  308  sq. 

iq)  Bract.  77  b.  (s)  Litt.  s.  119. 
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rei,it  ill  money  or  lixed  agricultural  services,  appears 
to  have  steadily  spread   and   increased  (0  ;   whilst  at 
the  same  time  the  term  free  soccuie  was  extended  to 
denote  the  tenure  of  such  freeholders,  as  well  as  of 
the  original  class  of  free  sokemen  («)•     So  that  by  the 
time  of  Edward  I.,  the  free  tenants  of  a  manor,  hold- 
ing  their  land  in  socage,  often  at  a  money  rent,  had 
become  prominent  members  of  the  agricultural  com- 
munity {x) ;  whilst  the  rillani  of  that  period,  of  whose 
tenure  the  servile  conditions  are  often  especially  noted 
in  records,  occupied  an  inferior  position  (/y) .     Besides  incidents  of 
the  services  incident   to   tenure   in   free   socage,    the      ^^^' 
tenant  was  bound  to  take  an  oath  of   fealty  to   his  Fealty, 
lord;   sometimes,  indeed,  he   owed   no   other   service 
than  fealty  {z) :   but  homage,  the  invariable   incident 
of  military  tenure,  was   rarely  required   of   him  (a). 
The  statutory  -Aids  jwiir  fille  inaricr  and  j^our  fairc  fih  Aids. 
chevalier  were  incumbent  on  tenants  in  socage  as  well 
as  by  knight's  service  (/>) .     In  all  cases  of  annual  rent, 
the  relief  paid  on  succession  by  the  heir  of  tenant  in  Relief, 
socage  was  fixed  at  one  year's  rent  (r).     Suit  of  court 
and   escheat  were  incident   to  socage  as  to  military 
tenure  {c).      The   main   difference    between    the   two 
forms  of  tenure  was  in  the  matters  of  wardship  and  Wardship  and 
marriage,  which,  in  the  case  of  an  infant  heir  of  a  so'cugo." 
tenant  in  socage,  devolved,  not  upon  his  lord,  but  on 
his  nearest  relation  to  whom   the  inheritance  could 
not   descend ;  and   by  a  Statute  of  Henry   III.,   the 
guardian  in  socage  was  made  accountable  to  the  licir 

(0  Seo     Nasse,     Apricultnral  doif,  Vill.  inEng:.,EssayI.  cli.  iii., 

Community  of  the  Middle  Ages  Essay  II.  ch.  iv.,  also  pp.  308  — 

("English    "translation).    32-3G;  312,  387  8(7.,  40(5— 408,  452. 

Secbohm.  Enp;lish  Yillat^-o  Com-  (y)  See   Nasse,    34—40;    Rot. 

munity,  8G  and  note.  Hand.  ii.  321,  334,  338,  C23. 

(«)  IJract.  fo.  37  a,  77  a,  207  a ;  (z)  Bract,    fo.    84  b  ;  Litt.   ss. 

Vinof,nadoff,  Vill.  in   En-.  I'JG;  117,118,130,131. 

P.  &  M.  Hist.  Eng.  Law,  i.  273—  («)  Bract,  fo.  77  b,  84  a ;   seo 

275.  Vinogradoff,  Vill.  in  Eng.  454. 

(x)  As     to     the     freeholding  (6)  Ante,  p.  47,  n.  (p). 

tenants    of    the    manor    of    the  (c)  (Jlanv.    ix.   4;    Bract,    fo, 

thirteenth  century,  see  Vinogra-  85  b,  SG  a;  latt.  ss.  126—128. 
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for  the  profits  of  the  land,  and  proliibited  from  selUng 
the  marriage,  save  to  the  heir's  advantage  (d). 

As  time  went  on,  the  term  socage  was  apphed  as  a 
general  name  to  all  tenures,  where  the  tenant  held  of 
his  lord  by  certain  service  for  all  manner  of  services, 
so  that  the  service  were  not  knight's  service  (r) .  Socage 
tenure  thus  came  to  comprise  several  forms  of  tenure 
in  which  the  services  were  not  originally  of  the  nature 
of  sokeman-service,  but  which  were  distinguished  by 
certainty  of  service  and  freedom  from  the  lord's  right 
Tetty  of  wardship  and  marriage;  as  in  the  case  of  those 

^  ^^^'  whose  tenure  had  by  agreement  with  their  lords  been 

changed  out  of  knight's  service  to  certain  rent  (_/'),  or 
of  those  who  held  by  petty  serjeanty  ((/).  Originally, 
to  hold  by  petty  serjeanty  seems  to  have  been  to  hold 
lands,  whether  of  the  king  or  of  some  other  lord, 
either  by  some  royal  service  of  small  value,  as  finding 
the  king  a  man  and  horse  with  bag  and  buckle  for 
any  necessity  touching  his  army,  or  else  by  some  petty 
service  to  be  rendered  to  the  tenant's  immediate  lord, 
as  riding  with  him,  holding  his  courts,  carrying  his 
writs  within  certain  bounds,  feeding  his  hounds,  or 
finding  him  bows  and  arrows  (li).  But  in  Little- 
ton's time  tenure  by  petty  serjeanty  seems  only  to 
have  survived  in  cases  where  a  man  held  lands  of  the 
king  by  yielding  him  yearly  a  bow,  or  a  sword,  or  a 
pair  of  gilt  spurs,  or  other  such  small  things  belonging 

(d)  Glanv.  \ii.  11;  Bract,  fo.  is  tliouglit,  too,  that  many  tenures 
87  b,  91  a;  Fleta,  fo.  5;  Britton,  which  were  originally  by  scutago 
liv.  3,  ch.  2,  §  5;  Litt.  ss.  123 —  (ante,  p.  46),  came  afterwards  to 
125;  stat.  of  Marlborough,  52  be  regarded  as  socage,  through 
Hen.  III.  c.  17;  see  P.  &  M.  the  decay  of  scutage;  P.  &  M. 
Hist.  Eng.  Law,  i.  302,  303,  ii.  Hist.  Eng.  Law,  ii.  267. 

442.  ((7)  Fleta,  fo.  204. 

(e)  Bract,  fo.  37  a,  Fleta,  fo.  (h)  Bract,  fo.  35  b.  87  b ;  Fleta, 
199  ;  Litt.  ss.  117,  119  ;  Vinogra-  fo.  5  ;  see  Britt.  liv.  3,  cli.  2,  §  6, 
doff,  Vill.  in  Eng.  196;  P.  &M.  and  note  thereto,  ed.  Nichols; 
Hist.  Eng.  Law,  i.  271 — 275.  "N'inogradoff,  Vill.  in  Eng.,  Essay 

(/■)  See  Bract,  fo.  86  a,  87  b ;  II.  cb.  iv. ;  P.  &  M.  Hist.  Eng. 
Brittun,  liv.  3,  uli.  2,  §§  5,  8.     It      Law,  i.  202  sq. 
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* 

to  Wcir(/).  So,  too,  teuLU-G  iu  burgage!/.)  was  said  to 
1)6  but  tenure  in  socage  (/).  Thus  tenure  in  socage, 
though  of  humbler  origin  than  the  military  tenures, 
came  to  be  regarded  as  a  far  more  beneficial  form  of 
lando^Yning. 

Tenure  in  frankalmoign  arose  before  the  statutes  Tenure  in 
of  Edward  I.  prohibiting  the  alienation  of  land  into  moigVi." 
mortmain  (/;0,  when  a  man  gave  land  to  an  abbot  or  Mortmain. 
prior  and  his  convent,  or  to  a  dean  and  chapter,  or 
other  ecclesiastical  corporation  to  be  held  by  them  and 
their  successors  in  pure  and  perpetual  alms  or  in 
frankahuoif/ii  (//).  And  they  who  held  in  frankalmoign 
were  bound  of  right  (o)  before  God  to  make  prayers 
and  other  Divine  services  for  the  souls  of  their  grantor 
and  his  heirs.  And  they  did  neither  homage,  nor 
fealty,  nor  any  other  service  to  their  lord ;  because 
their  Divine  service  was  reckoned  better  for  the  lord 
than  any  doing  of  fealty ;  and  because  the  words  in 
frankalmoign  excluded  the  lord  from  having  any 
earthly  or  temporal  service  done  for  him  (j)).  As  a 
corporation  never  dies,  no  relief  could  become  payable, 
and  there  was  no  chance  of  escheat  (q). 

(i)  Litt.  ss.  159,  IGl ;  Co.  Litt.  marriages    or    e-scheats    out     of 

108  a.  them. 

(k)  Ante,  p.  In.  (n)  As  to  fraiikalmoign  in  tiie 

(/)  Litt.  s.  162.  twelfth  and  thirteenth  centuries, 

(m)  ytats.    7    Edw.    I.    c.    1  :  see  Maitland,  L.  Q.  K.  vii.  'Siti ; 

18  Kdw.  I.  c.    1  ;  from  which  it  V.  &  M.  Hist.  Eng.  Law,  i.  2lHsq. 

appears  tliat  lands  given  to  an  (o)  I.e.,  by  ecclesiastical  law, 

ecclesiastical    or'  other    corpora-  which  provided  a  remedy  for  the 

tion  were  said  to  come  into  the  lord  if  the  tenants  neglected  their 

dead    hand,    because   they   then  divine  services;  Litt.  8.  I'M;  Co. 

became  unprolitable,  both  to  the  Litt.  'J5  b,  9tj  a. 

king,  because  the  exaction  of  the  (p)  Glanv.  vii.  1,  ix.  2  ;   Bract. 

royal  services  due  to  him  there-  fo.    13   a,  27  b,  78  b  ;    Litt.   ss. 

from  was  jirejudiced,  and  also  to  13;) — 142  ;  Co.  1  jtt.  67  b. 

the  immediate  lords,  who  lost  all  (q)  Co.  Litt.  'Jl  1>,  95  a,  99  a, 

prospect   of    reliefs,    wardships,  250  a. 
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• 

Section  III. 

Of  Free  Tenure  in  Modern   Times. 

As  time  went  on,  many  of  the  incidents,  l)oth  of 
military  and  other  tenures,  ceased  to  have  any  prac- 
tical importance.  Scutage  became  obsolete,  as  we 
have  seen  (/•) ;  and  the  military  service,  which  it  had 
superseded,  became  a  mere  tradition  (.s).  Homage 
and  fealty  were  neglected  (0,  and  the  fixed  money 
rents  so  often  payable  in  respect  of  fees  held  in  socage 
gradually  fell  into  insignificance  with  the  diminishing 
value  of  money.  But  the  lord's  rights  of  wardship 
and  marriage  in  the  case  of  tenure  by  knight's  service 
and  the  peculiar  exactions,  to  which  the  heirs  of  the 
king's  tenants  in  capite  were  liable  (/O,  continued  to 
be  actively  enforced.  Through  Tudor  legislation,  the 
burthen  of  these  liabilities  was  rendered  more  gall- 
ing {x)  ;  and  at  the  end  of  the  sixteenth  century  they 
were  felt  to  be  an  intolerable  hardship  (_?/).  A  reso- 
lution of  the  Long  Parliament  passed  on  the  24th  of 
February,  1645,  at  length  gave  relief  {z),  which  was 
too  precious  to  be  afterwards  relinquished.  Accord- 
ingly, at  the  restoration  of  King  Charles  II.  an  Act  of 
Parliament  was  insisted  on  and  obtained,  providing 
that  as  from  the  24th  of  February,  1645,  all  tenures 
by  knight's  service,  and  the  fruits  and  consequences 
'of  tenures  in  capite  (a)  should  be  taken  away,  and  all 
tenures  of  estates  of  inheritance  in  the  hands  of 
private  persons  (except  tenures  in  frankalmoign  and 

(r)  Aide,  p.  47.  of  a  number  of  trustees  for  their 

(»)  See  Litt.  ss.   95 — 97,  lOU;  owu  use.    13y  stat.  32  Heu.  YI[I. 

P.  &  M.  Hist.  Eng.  Law,  i.  232.  o.    46,   a   Court   of   Wards    and 

(<)  Co.  Litt.  68  a.  Liveries   was   erected,  the   pro- 

(m)  Ante,  p.  48,  n.  (y)  ceedings  of  wliich  caused  much 

(x)  Stats.  4  Hen.   YIL  c.  17,  discontent. 

28   Hen.    VHL  c.    10,  deprived  (y)  See  Sir  Thomas  Smith,  De 

tenants  of  the  opportunity,  which  Eepublica  Anglorum,  lib.   3,  c.  5, 

they  had  previously  enjoyed,  of  ed.  1583;  4  Inst.  202. 

preventing  the   incidence  of  the  (z)  Digby,  History  of  the  Law 

lord's  right  of  wardship  by  keep-  of  Keal  Property,  eh.  is. 

ing    their   lands    in   the   hands  ('()  Co.  Litt.  108  a,  n.  (5). 
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copyhold  tenures)  turned  into  free  and  common  socage ; 
and  that  the  same  should  be  for  ever  discharged  from 
homage,  wardships,  values  and  forfeitures  of  marriage, 
and  other  charges  incident  to  tenure  by  knight's  service, 
and  from  aids  for  marrying  the  lord's  daughter  and 
for  making  his  son  a  knight  (h). 

Since  the  year  1645,  therefore,  the  only  free  tenures  Present,  free 
existing  have  been  the  lay  tenure  of  free  and  common    '^'""''^■ 
socage  and  the  spiritual  tenure  of  frankalmoign.     In 
modern  times  the  incidents,  ^Yhich  mark  the  relation  Modem 
of  lord  and  tenant  of  an  estate  in  fee  simple  held  in  g°cai?e" 
socage,  are  of  rare  occurrence.     Thus   a  re)it  is  not  tenure, 
now  often  paid  in  respect  of  the  tenure  of  an  estate  ^'^°*' 
in  fee  simple.     When  it  is  paid,  it  is  usually  called 
(piit  rent  (c),  and  is  almost  always  of  a  very  trifling 
amount ;  the  change  in  the  value  of  money  in  modern 
times  will  account  for  this.     The  rflirf  of  one  year's  Relief, 
quit  rent,  payable  by  the  heir  on  the  death  of  his 
ancestor   in   the  case  of  a  fixed   quit   rent,  was  not 
abolished  by  the  statute  of  Charles,  and  such  relief  is 
accordingly  still  due(r/).     Suit  of  Court  also  is  still  Suit  of  Court, 
obligatory  on  tenants  of  estates  in  fee  simple  held  of 
any  manor  now  existing  (r).     And  the  oath  of  fealty  Fealty, 
still  continues  an  incident  of  tenure  ;  but  in  practice 
it  is  never  exacted  (f) .     There  is,  however,  one  inci- 
dent of  tenure  still  remaining,  which  is  occasionally 
productive  of  substantial  advantage  to  the  lord.     The 
lands  of   a  tenant  in   fee   simple   remain   liable   to  Kschent. 
escheat  {[i)  to  the  lord  of   the   fee  on  failure  of  the 

(b)  Stat.  12  Car.  II.  c.  24.  Tlie  Vict.  c.  41,  s.  4.");  and  the  ex- 
12tli  Car.  II.  A.D.  IGUO,  was  the  tinpruishnient  of  any  manorial 
first  year  of  his  actual  reign.  incident  may  be   compLlk-d   by 

(c)  Which  properly   means    a  cither  lord  or  tenant  under  stat. 
commutation       rent,      or      rent  57  &  58  Vict.  c.  4t),_8.  '2. 
wiiereby    the   tenant    is  quit   of  (d)  Co.    Jiitt.    8.")    a,    n.   (1); 
services  ;    2  Black.   C^omm.    43  ;  Scriv.  Cop.  738. 

Co.  Litt.  85.  a,  n.  (1);  Pa-fifinq-  (c)  Scriv.  Cop.  736. 

ham,  npp.,  Filtij,  resp.,  17  (.'.  ii.  (/)  Co.  I>itt.  G7  b,  n.  (2),  68  b, 

299;    Williams    on     Seisin,    28.  n.  (5). 

Such  a  rent  may  now  be  redeemed  (g)  Ante,  \^.  iS. 

by  the  tenant  under  atat.  44  &  45 
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tenant's  heirs.  At  the  present  day  faihu-e  of  heirs 
can  only  occur  from  natural  causes,  for  the  Forfei- 
ture Act,  1870,  abolished  all  attainder,  forfeiture  or 
escheat  upon  judgment  for  treason  or  felony  (A)- 
When,  therefore,  a  tenant  in  fee  simple  dies,  without 
having  alienated  his  lands  in  his  lifetime  or  by  his 
will  (either  of  which  will  prevent  escheat)  {i),  and 
without  leaving  any  blood  relation  to  succeed  him  as 
his  heir,  such  lands  will  fall  in  to  the  lord  of  whom 
Bastardy.  they  were  held.  Bastardy  is  the  most  usual  cause  of 
the  failure  of  heirs ;  for  a  bastard  is  in  law  niiUius 
films ;  and,  being  nobody's  son,  he  can  consequently 
have  no  brother  or  sister,  or  any  other  heir  than  an 
heir  of  his  body  {h).  If  such  a  person,  therefore,  were 
to  purchase  lands,  that  is,  to  acquire  an  estate  m  fee 
simple  in  them,  and  were  to  die  possessed  of  them 
without  having  made  a  will  and  without  leaving  any 
issue,  the  lands  would  escheat  to  the  lord  of  the  fee, 
for  want  of  heirs.  When  an  escheat  occurs,  the 
Crown  most  frequently  obtains  the  lands  escheated, 
in  consequence  of  the  before-mentioned  rule,  that  the 
King  is  the  lord  paramount  of  all  the  lands  in  the 
kingdom  (/).     But  if  there  should   be  any  lord  of  a 

(/i)  Stat.  33  &  34  Yict.  c.  23,  first  nineteen  editions  of  this  book, 

f                  s.  1  (passed  4th  July,  1870).     It  whether  the  present   Wills    Act 

had    been    previously     provided  (7  Will.  IV.  &  1  Vict.  c.  26,  s.  3) 

that    no     attainder   for    felony,  extends  to  the  case  of  the  testa- 

except     in     the    case    of    high  tor's  leaving  no  lieir. 

treason   or  murder,  or  abetting,  (A:)  Co.    Litt.    3  b  ;    2    Black, 

procuring    or     counselling     the  Comra.     347 ;      Bae.     Abr.     tit. 

same,  should  extend  to  the  dis-  Bastardy  (B). 

inheriting    of    any  heir  or    the  (I)  It  must   not   be    supposed 

prejudice    of   the    right  of  any  that  the  King  personally  derives 

person  other  than  'the  riglit  of  any    benefit    from     an    escheat, 

the  offender  during  life ;    stats.  Tlie  Crown  rights  over  laud  have  Crown  rig 

54  Geo.  III.  c.  145 ;  9  Geo.  IV.  long  been  subject  to  parliamen-  over  land, 

c.  31,  s.  2 ;  24  &  25  Vict.  c.  100,  tary   control    and    the    revenues 

8.  8.  and    profits     arising     therefrom 

(J)  Y.    B.    49    Edw.    III.    U>,  applied    to     national     purposes. 

pi.  10;    Co.  Litt.  236  a,  n.  (1);  The     Crown     lands     are     now 

Scriv.   Cop.   762.      The   case   of  managed  by  the  Commissioners 

Wenticorth  \.  Humphrey.  \\  A-^Yi.  of    Woods,     Forests    and    Land 

Cas.  619,  625,  seems  to  show  that  Revenues,     and     the     revenues 

there  is  no  foundation  for  the  late  thereof  are  during  the  King's  life 

author's  doubt  expressed  in  the  to  be  carried  to  the  Consolidated 
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manor  or  other  person,  who  could  prove  that  the 
estate  so  terminated  was  held  of  him,  he,  and  not  the 
Crown,  would  be  entitled  (ni).  In  former  times  there 
were  many  such  mesne  or  intermediate  lords,  as  we 
have  seen  (n).  But  now  the  fruits  and  incidents  of 
tenure  of  estate  in  fee  simple  are  so  few  and  rare,  that 
many  such  estates  are  considered  as  held  directly  of 
the  Crown,  for  want  of  proof  as  to  who  is  the  inter- 
mediate lord  ;  and  the  difficulty  of  proof  is  increased 
by  the  fact  before-mentioned,  that,  since  the  statute  of 
Quia  Emptores,  passed  in  the  reign  of  Edward  I.  {(>), 
it  has  not  been  lawful  to  create  a  tenure  of  an  estate 
in  fee  simple  ;  so  that  every  lordship  or  seignory  of 
an  estate  in  fee  simple  bears  date  at  least  as  far  back 
as  that  reign  :  to  this  rule  the  few  seignories  which 
may  have  been  subsequently  created  by  the  king's 
tenants  in  capita  form  the  only  exception  (j>) .  The 
Land  Transfer  Act,  1897  {q),  does  not  affect  lands 
escheating  to  the  Crown,  so  that  they  do  not  pass  to 
the  deceased  tenant's  administrator  (r).  They  are, 
however,  liable  to  his  debts  (.s).  But  where  the  lord  of 
the   fee   is    not   the   Crown,    it    appears   that    lands 

Fund,    which    is    applicabh;    in  and  17  &  48  Vict,  c-  71,  and  cx- 

generally  defraying  the  national  tended  to  forfeited  leaseholds  by 

expenditure,   and   out    of  wliich  stat.  6  Geo.  IV.  c.  17. 

the  annual  sum  ,1,'ranted  by  Par-  (m)  Doe    d.    Hayne   and    His 

liament   for   the    Civil   last  (in-  Majesty  v.  Uedfern,  12  East,  9G. 

eluding  Plis  Majesty's  privy  purse  («)  Ante,  pp.  38,  ii). 

and  tlie  maintenance  of  his  house-  (o)  18  Edw.  I.  c    1;  ante,  p. 

hold)  is  paid.  See  1  Black.  Comm.  iiO.     And  see  Williams  on  Seisin, 

28G,  331—335 ;  stats.  56  Geo.  TIL  20,  21 .  25—27. 

c.  98  ;  10  Geo.  IV.  c.  50  ;  1  fc  2  (p)  Ante,  p.  45.     Lands  vested 

Vict.  c.  2,  ss.  2,  3 ;  1  Edw.  YII.  in  any  person  upon  any  trust,  or 

c.  4.  Procedure  in  cases  of  es(!heat  by  way  of  mortgage,  were  exemp- 

is  now  regulated  by  stat.  50  &  51  ted  from  escheats  by  stats.  4  &  5 

Vict.  c.  53,  and  the  rules  there-  Will.  IV.  e.  23,  and  13  &  14  Vict. 

under;  see  W^  X.  3rd  Aug.,  188!>.  e.  (iO,  now  re]>laced  by  5t>  &  57 

Lands  escheated  or  forfeited  to  Vict.  c.  53,  ss.  20,  29. 

the  Crown  have  been  frequently  (7)  Stat.  t!0  &  (U  Vict,  c  (55, 

restored  to  the   families   of  the  Part  I.,  ante,  p.  2'.l. 

persons  to  whom  such  lands  be-  (r)  Ei;  JIdrtley.  1899,  P.  40. 

longed  pursuant  to  stat.  39  &  40  («)  Erarnt  v.   Brown,  5    Beav. 

Geo.  III.  c.  88,  H.  12,  explained  114;    Hughe>^   v.    Wells,   9  llan-, 

and  amended  by  stats.  47  Geo.  III.  749;  Benkw  Symomh,  It!  I'.cav. 

sess.  2,  c.  24;  59  Geo.  III.  c.  94,  40U. 
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escheating  to  him  now  clevoh'e  in  the  first  instance  on 
the  deceased  tenant's  administrator,  or,  if  he  should 
have  left  a  will  of  personal  estate,  in  the  executors  of 
that  will;  but,  subject  to  the  satisfaction  of  the 
tenant's  debts  and  administration  expenses,  his  lord 
retains  his  title  to  have  the  lands,  and  may  require 
them  to  be  conveyed  to  him  in  the  same  manner  as 
an  heir  or  devisee  may  (0. 

A  small  occasional  5»ti  reuf,mth.  its  accompanying 
relief, — suit  of  the  Court  Baron,  if  any  such  exists, — 
an  oath  oi  fealty  never  exacted, — and  a  right  of  eaclieat 
seldom  accruing, — are  now,  it  appears,  therefore,  the 
ordinary  incidents  of  modern  socage  tenure  («)•  There 
are,  however,  a  few  varieties  in  this  tenure  which  are 
worth  mentioning.  They  arise  in  respect  either  of 
the  terms  on  which  the  lands  holden  were  originally 
granted,  or  the  places  where  they  are  situate.  As  to 
the  former  case,  lands  may  still  be  holden  by  grand 
or  petty  serjeanty  (w) ;  for  while  by  the  Act  of 
Charles  II.  grand  serjeanty  was,  wdth  the  other  mili- 
tary tenures,  turned  into  socage  and  deprived  of  its 
burdensome  incidents,  its  honorary  services  were 
expressly  retained  (x).  And  petty  serjeanty,  being 
but  socage  in  effect,  was  not  abolished  by  the  statute  (//). 
With  regard  to  such  varieties  of  tenure  as  relate  to 
places,  these  are  principally  the  tenures  of  gavelkind, 
borough-English,  and  ancient  demesne. 

Gavelkind.  The  tenure  of  gavelkind,  or  as  it  has  been  more 

correctly  styled  (z),  socage  tenure,  subject  to  the 
custom  of  gavelkind,  prevails  chiefly  in  the  county  of 

(t)  Ante,  p.  29.  of  the  tenant's  best  beast  on  his 

(m)  See,  for  example,  the  inci-  death;  see^jos^, Part  III.  Cliap.  I. 

dents  of  free  tenure  existing  in  (ic)  Ante,  pp.  49,  02. 

the  manor  of  Ewhurst,  Sussex  ;  (cr)  Stat.  12  Car.  II.  c.  24,  s.  7  ; 

Copestake  v.  Hoper,  1907,  1  Cli.  Co.  Litt.  108  a,  n.  (1). 

366;  1908,  2  Ch.  10;  ante,  p.  37,  (t/)  Litt.  s.   160;  Co.  Litt.  108 

n.  {g).      In  this   manor  there  is  b,  n.  (1). 

also  the  incident,  seldom  found  in  (2)  Third  Eeport  of  Eeal  Pro- 

the  case  of  free  tenure,  of  a  heriot  perty  Commissioners,  \}.  7. 
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Kent ;  where  all  lands  anciently  and  originally  holden 
in  socage  are  of  the  nature  of  gavelkind  (a),  and  all 
estates  of  inheritance  in  land  (I))  are  presumed  to  be 
holden  by  this  tenure  .until  the  contrary  is  shown  (c). 
The  most  remarkable  feature  of  this  kind  of  tenure  is 
that  upon  the  death  of  a  tenant  in  fee  intestate,  the 
descent  of  his  estate  is  not  governed  by  the  common 
law  rule,  which,  as  we  shall  see  (d),  gives  the  land  to 
the  eldest  son  or  other  male  relation  to  the  exclusion 
of  all  other  males  in  the  same  degree  of  kindred :  l)ut 
his  land  goes  to  all  his  sons  in  equal  shares  (c),  and  so 
to  brothers  and  other  collateral  relations,  on  failure  of 
nearer  heirs  (/').  It  is  also  a  remarkable  peculiarity 
of  this  custom  that,  although  by  the  common  law  no 
one  under  the  age  of  twenty-one  years  can  make  a 
binding  disposition  of  his  land  (r/),  a  tenant  in  fee  of 
gavelkind  lands  is  able,  at  the  early  age  of  fifteen  years, 
to  dispose  of  his  estate  by  feoffment  (h),  the  ancient 
mode  of  conveyance  already  alluded  to  (/).  There  was 
also  no  escheat  of  gavelkind  lands  upon  judgment  of 
death  (A)  for  felony  (l) ;  and  some  other  peculiarities  of 
less  importance  belong  to  this  tenure  (m).    The  custom 

(a)  Rob.  Gav.  4;")  (55,  3rd  ed.)-        lawry  for  felony  or  abjuration  of 

(b)  Including  estates  tail,  JAtt.       the  realm;  see  ante,  p.  48. 

8.    2tJ5;    Rob.  Gav.  52,    94    (64,  (/)  Rob.    Gav.    226    (2S8    sq., 

lin,  :!rd  cd.).  3rd   ed.).      The  custom    did   not 

(c)  Rob.  Gav.  44  (54,  3rd  od.).  extend   to  give  exemption   from 

(d)  Post,  ch.  is.  forfeiture  on  high  treason. 

(e)  Litt.  8.  210,  265.  (m)  The  husband  is  tenant  by 
(/)  Rob.Gav.92(115,  3rd  ed.l;  the  curtesy  of  a  moiety  only  of 

3rd  Rep.  of  Real  Prop.  Commrs.  his   deceased   wife's   land,   until 

p.  9 ;   Crump  d.  Woolley  v.  Nor-  he  marries  again,  wheflier  there 

wood,   7    Taunt.    362;    Hook    v.  were  issue  liorn  alive  or  not ;  the 

Jlook,  1  IT.  &  M.  43;  Ee  Clieno-  widow  also  is  dowableof  a  niuicty 

welh,  1902,  2  Ch.  488  ;  in  opposi-  instead   of  a   third   and    during 

tiJn  to  I5ac.  Abr.  Descent  (D),  widowhood    and    chastity   only; 

citing  Co.  Litt.  140  a.  estates  in  fee  simple  were  devis- 

(q)  Post,  ch.  xii.  able  by  will,  before  the  statute 

(/t)  Rob.    Gav.    193,   194,  217,  was  passed  empowering  the  de- 

218  (248,  249,  276,  279,  3rd  ed.)  ;  vise  of  such  estates  ;    and   some 

2    Black.   Comm.    84;     Sandys,  other    ancient     privileges,    now 

Consuetudincs  Kancia),  165  sq. ;  obsolete,   were   attached   to  this 

see  stat.  8  &  9  Vict.  c.  106,  s.  3.  tenure.     Sim;  Rob.  (tav.  pannim  ; 

(0  Ante,  p.  31.  3rd  Rep.  of  Real  Prop.  Comnirs. 

(A-)  Otiierwisc  in  case  of  out-  p.  9. 
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of  gavelkind  is  undoubtedly  of  great  antiquity  (^0)  ii'i'l 
its  existence  seems  to  be  owing  to  the  preservation  in 
Kent  of  old  English  law  with  regard  to  lands  holden 
by  paying  gafol  or  rent  {o).  It  is  still  lield  in  high 
esteem  by  the  inhabitants,  so  that  whilst  some  lands 
in  the  county,  having  been  originally  held  by  knights' 
service,  are  not  within  the  custom  {p),  and  others  have 
l)een  disga veiled,  or  freed  from  the  custom,  l)y  various 
Acts  of  Parliament  (</),  any  attempt  entirely  to  extin- 
guish the  peculiarities  of  this  tenure  has  uniformly 
been  resisted  (/•).  There  are  a  few  places,  in  other 
parts  of  the  kingdom,  where  the  course  of  descent 
follows  the  custom  of  gavelkind  («)  ;  but  it  may  be 
doubted  whether  the  tenure  of  gavelkind,  with  all  its 
accompanying  peculiarities,  is  to  be  found  elsewhere 
than  in  the  county  of  Kent  {t). 

Tenure  subject  to  the  custom  of  borough-English 
owes  its  origin  to  the  old  law  of  tenure  in  burgage  {ii) . 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estate  descends  to  the 
youngest  son  in  exclusion  of  all  the  other  children  (.r). 
The  custom  does  not  in  general  extend  to  collateral 
relations ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother,  instead  of  the  eldest  (?/). 

(«)  See  Bracton'a    Note-book,  4  &  5  Vict.  c.  35,  s.  80. 

cases,  9,  6G6.  16-1:4,  1769 ;    Con-  («)  Kitchen    on    Courts,   200 ; 

suetudiues  Kancise,  1  Statutes  of  Co.  Litt.  140  a. 

the  Kealm,  223.  (t)  See  Bac.   Abr.  tit.  Gavel- 

(o)  Somner      on      Gavelkind,  kind  (B)  3. 

61  sq.,  2nd  ed. ;  Bob.  Gav.  20—  («)  Ante,  p.  43 ;  see  Yinogra- 

31    C24— 38,    3rd    ed.) ;     Elton,  doff,  Vill,  in  Eng.  185;  P.  &  M. 

Tenures  of  Kent,  50—53 ;  Yino-  Hist.  Eng.  Law,  i.  641, 642,  ii.  277. 

gradoff,   Yillenage   in    England,  (x)  Litt.     s.    165;      2    Black. 

205  sq.,  247 ;  P.  &  M.  Hist.  Eng.  Comm.  83.     Estates  tail,  as  well 

Law,  i.  165,  ii.  269.  as  in  fee  simple,  descend  accord- 

(p)  Rob.  Gav.  46  (57, 3rQ.  ed.).  ing  to  this  custom;   Rob.  Gav. 

0/)  See     Rob.     Gav.    75    (94,  24  (120,  3rd  ed.). 

3rd  ed.).  (y)  Com.    Dig.   Borough-Eug- 

(r)  An  express  saving  of  the  lish;     Watk.   Descents.  89  (94, 

custom  of  gavelkind  is  inserted  4th  ed.).     See  Rider  v.  Wood,  1 

in  the  Copyhold  Act,  1894,  stat.  K.  &  J.  614. 
I"  &  58  Yict.  c.  46,  s.  95,  replacing 
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The  teniiro  of  ancient  demesne  exists  in  those  Ancient  dt- 
manors,  and  in  those  only,  which  were  in  tlie  de-  ™^^"'^- 
mesne  (~)  of  the  Crown  in  the  reigns  of  Edward  the 
Confessor  and  Wihiam  the  Conqueror,  and  in  Domes- 
day Book  are  denominated  Tcrrce  Ilcfiis  Edtrardi,  or 
Terrce  Rcrjis  (a).  The  socage  tenants  of  these  manors 
possessed  certain  immunities,  the  chief  of  which  was 
that  all  actions  concerning  the  title  to  their  land  must 
l)e  brought  in  their  lord's  court  (A).  Before  the  year 
1833,  certain  judicial  proceedings  in  the  form  of  real 
actions  (e)  were  necessary  to  effect  the  conveyance  of 
land  in  particular  cases ;  and  these  proceedings  could 
only  take  place,  as  to  lands  in  ancient  demesne,  in 
the  lord's  court.  As  the  nature  of  the  tenure  was  not 
always  known,  much  inconvenience  frequently  arose 
from  the  proceedings  being  taken  in  the  usual  Court 
of  Common  Pleas  at  Westminster,  and  these  mistakes 
gave  to  the  tenure  a  prominence  in  practice  which  it 
would  not  otherwise  have  possessed.  In  consequence 
of  the  substitution  in  the  year  1833  of  a  simple  deed 
for  the  judicial  proceedings  referred  to,  such  mistakes 
have  since  been  impossible  (d).  And  owing  to  changes 
of  procedure  made  in  the  year  1852  (c),  actions  for  the 

(2)  That  is,  manors,  of  which  Ancient    Demesne:      2     Black, 

the  lordship  had  not  been  granted  Comm.    99;    iJrd  Itcp.   of    Eeal 

out  by  the  Crown ;  and  in  which  I'rop.  Commrs.  p.  12;    Tinofrra- 

the  tenants  held  directly  of  the  doff,  Vill.  in  Eng.,  Essay  I.  cli. 

Crown  as  lord  of  the  manor.  iii. ;  P.  &  M.  Hist.  Eng."  Law,  i. 

(a)  2  Scriv.  Cop.  (J87.  JilJG    xq. ;     Maitland,    Domesday 

(b)  These  socage  tenants  hold-  Book  and  Beyond,  (;5;  MerUeiin 
ing  in  ancient  demesne  appear  to  v.  Jlill,  1901,  1  Ch.  842. 

have  been  the  successors  of  tlx;  (c)  These  were  fines,  necessary 

villani  sochemanni,  a  privileged  to  convey  the  estates  of  married 

class  of  tenants  in  villenage  on  women,   and    recoveries    used   to 

the    ancient     demesne     of    the  bar  estates  tail;  sec  p*.<(,  cb.  iii. 

Crown,    whose    possession    was  and  viii. 

protected     not    in     the     King's  (d)  By  slat.    :!  &  4  WiU.   IV. 

Court,   but    by    a    special    writ  c.  74  (the  Act  for  the  Alxditiim 

issued  by  the  king  and  directed  of  Fines  and  Ilicoverirs),  ss.  4  — 

to  his  bailili'  of  Ihe  manor.     See  0,   the   mistakes    abcno   alluded 

Bract,    fo.    7,    2(j,    200,   o2S  b;  to    were     corrected     as    far    as 

Elcta,  fo.  4 ;  Britt.  liv.  ii,  ch.  2,  possible. 

§  II  ;    F.  N.  B.  11  F.  M.,  12  B,  (e)  Bvstat.  15  &  16  Vict.c.  7<>, 

13  D.  14 ;  4  Iiist.  209 ;  Com.  Dig.  ss.  lOS  fj. 
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Franknl- 
moign. 


Tnclosure  of 

common 

lauds. 


recovery  of  land  held  in  ancient  demesne  may  now  be 
brought  in  the  ordinary  courts  of  law  without  the 
possibility,  which  previously  existed  (J),  of  the  de- 
fendants objecting  to  the  tribunal  Qj).  So  that  this 
kind  of  socage  tenure  now  possesses  but  little  practical 
importance. 

So  much  then  for  the  lay  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties.  As  we  have 
seen  (//),  the  spiritual  tenure  of  frankalmoign  was  ex- 
pressly excepted  from  the  statute  12  Car,  11.  c.  24,  by 
which  the  other  ancient  tenures  were  destroyed.  It  is 
still  subsisting,  distinguished  in  modern  as  in  ancient 
times  by  its  immunity  from  temporal  ser\'ices,  even 
from  the  obligation  to  do  fealty  (i),  and  it  is  the  tenure 
by  which  the  lands  of  the  church  are  for  the  most 
part  held  (/.). 

In  connection  with  the  progress  from  ancient  to 
modern  tenure  and  ownership,  we  may  here  notice, 
besides  the  diminution  of  the  lord's  interest,  another 
change,  which  has  also  greatly  helped  to  bring  about 
the  approximation  to  absolute  ownership  of  the  right 
of  a  freeholder  in  fee.  That  is  the  abolition  of  the 
common  field  system  of  cultivation.  This  was  generally 
effected  all  over  England  by  private  Acts  of  Parliament, 
passed  chiefly  between  1760  and  1845  (/),  for  the  in- 
closure  of  the  common  fields  or  particular  manors  and 
villages.  By  these  Acts  the  common  lands  were  set 
out  or  redistributed  so  as  to  allot  to  the  various  land- 
owners separate  holdings  lying  more  or  less  together, 
in  place  of  and  proportionate  in  size  to  their  former 
scattered  strips  (m).     The  consequence  of  this  was  an 


(/)  Adams  on  Ejectment,  229, 
4th  ed. 

(g)  See  Cole  on  Ejectment,  132, 
133. 

(/i)  Ante,  p.  54. 

CO  See  a7ite,  p.  53. 

(h)  3rd  Report  of  Real  Pro- 
perty Commissioners,  p.  7. 


(Z)  Seebohm,  Eng.  Vill.  Comm. 
14,  15. 

(jm")  See  Williamson  Commons, 
77 — 79,  246  sq.:  Seebohm,  Eng. 
Vill.  Comm.  13,  14;  Scrutton, 
Commons  and  Common  Fields 
ch.  vi.  vii. 
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enormous  gain  iu  the  direction  of  free  enjoyment  (//). 
Strips  of  land  in  a  common  field  were  subject  to  the 
customary  mode  of  cultivation  prevailing  in  the  village 
community,  and  to  the  common  rights  of  pasture,  when 
lying  fallow  (o).  But  the  inclosure  of  common  lands 
gave  to  each  landowner  a  holding,  which  he  might 
cultivate  as  he  would,  and  which  was  discharged  from 
his  neighbours'  rights  of  common. 

(n)  Ante,  p.  2.  Engr.  230,  259  sg.,  398—400;  sec 

(o)  Suebohm,Eng.  Vill.  Comni.       ante,  ]).  -11. 
11,  12.  450;  Vinogradoflf,  Yill.  in 
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CHAPTER   II. 


OF    AN    ESTATE    IN    FEE    SDIPLE. 


Estates  of 
freehold  or 
less  than 
freehold. 


In  the  preceding  chapter  we  examined  the  tenure 
of  a  freehold  in  fee,  and  found  that  in  modern  times 
the  incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
insignificant  burden  on  the  tenant 'and  of  small  profit 
to  the  lord.  For  the  latter  now  has  no  possibility 
of  deriving  any  substantial  benefit  from  his  position 
except  in  the  case  of  escheat,  and  this  can  only  happen 
when  the  tenant  dies  intestate  and  without  heirs.  We 
will  now  consider  the  incidents  of  freehold  estates 
generally,  and  the  tenant's  rights  and  liabilities  in 
respect  of  his  land  as  regards  all  other  persons  besides 
his  lord.  And  first,  estates  (a)  in  land  are  either 
freehold  or  less  than  freehold.  Freehold  estates  are 
either  estates  of  inheritance,  which  are  in  fee  simple 
(inheritable  by  heirs  generally),  or  in  fee  tail  (inherit- 
able only  by  heirs  of  the  donor's  body),  or  else  estates 
not  of  inheritance,  but  for  some  definite  period  of 
uncertain  duration,  as  where  land  is  given  to  one  to 
hold  for  his  life,  or  the  life  of  another,  or  until  some 
I)articular  event  shall  happen.  Estates  less  than  free- 
hold arise  where  one  gives  land  to  another  to  hold  for 
a  certain  period  or  toiii,  or  at  the  donor's  will  only, 
or  where  one  occupies  another's  land  on  suflerance  (h). 
That  a  tenant  who  may  be  ejected  at  will  should  not 
have  a  freehold  is  hardly  surprising,  but  the  reader 
may   wonder   why    the    modern    leaseholder,   whose 

(rt)  Sec  a)t/t',  pp.  7,  8.  Litt.   s.    57;    Co.  Litt.  4o  b;    2 

(6)  Bract,  fo.  26  b,  27  a,  207  a  ;       Black.  Comm.  ch.  vii. — is. 
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possession  is  in  every  way  secure,  and  who  frequently 
holds  for  a  term  exceeding  the  ordinary  duration  of 
human  life,  should  not  have  an  estate  of  freehold. 
The  reason  is  that  the  old  law  would  never  recog-  1 
nise  the  possession  of  termors  as  the  possession  of  a 
freeholding,  or  allow  them  to  use  the  freeholder's 
remedies  for  dispossession.  And  though  leasehold 
interests  in  land  afterwards  came  to  be  an  important 
species  of  property  in  land,  yet  they  were  protected 
by  special  remedies,  and  so  came  to  be  classed  apart 
from  freeholds  (r). 

Let  us  here  notice  that  the  essential  quality  of  (Freeholders' 
ownership  belongs  equally  to  all  freehold  estates.    Forlmliatainor 
every  freeholder,  whether  in  fee  simple,  fee  tail,  for  recover 
life  or  otherwise,  has  the  right  to  maintain  or  recover 
possession  of   his   land  as  against  all  the  world  (d). 
While  he  remains  in  possession  he  may  exclude  all 
others  from  his   land  (e) ;   and   if   he   be  wrongfully 
ejected,  he   may  recover   possession  of  his   land   by 
l)eaceable  (/')  entry  or  by  action  (g).     And  these  rights 
have  been  secured   to   freeholders  from   the   earliest 
days  of  our  common  law  (Ji). 

(«)  See  aji<e,  pp.  18,  28.  inj,'.    lu  1852  the  old  proceedings  Action  of 

(d)  Ante,  pp.  2,  17.  iu  ejectment,  inciludiug  the  fie-  ejectment 

(e)  3  Black.  Corutn.  ch.  xii. ;       tion   of  a  lease,  were  iibolished, 
Eac.  Abr.  Trespass  (C.  F.).  and  a  simpler  form  of  action  was 

(/)  Forcible  entrj'  is  prohibited  substituted,  enabling  any  person, 

by  stats.  .5  Ric.  II.  st.  1.  c.  7  (c.  whether  freeliohler,  copyholder, 

S  in  Kuli'head);  15  Ilic.  II.  c.  2;  or  leaseholder,  to  recover  directly 

see  Beddall  v.  Mai  Hand,  17  Ch.  the  possession  of  laud,  if  entitled 

Jy.  174.  thereto.      Since  tlio   Judicature 

(<7)  The  real  and  mixed  actions  Acts  began  in  1875,  this  actiou  Action  for 

givcu  by  tlie  common  law  to  free-  has  been   termed  an  actiou    for  tjic  recovery 

holders  were  abolished    in  18:>3.  tlie  recovery  of  land.     See  ante,  of  land. 

l?ut  for  more  tlian  two  centuries  i)p.  17,  IS,  21 ;  ii  iJlaek.  Comm. 

previously  it  had  Ixieu  usual  to  2U()— 2UG;  stals.  ',i  &  1  Will.  IV. 

try  the  title  to  freehold  land  in  c.  27,  s.  o6;  15  &  IG  Vict.  c.  70, 

the  action   of  ejectmeut.      This  ss.    i68 — 221;    R.    S.    0.    188o, 

■was    properly  the    leaseholder's  Orders  III.  (r.  6),  XII.  (rr.  25 — 

remedy  tor  dispossession:    but  it  29),  XVIII.  (r.  2),  XXI.  (r.  21), 

was    extended    to   freeholds    by  XLII.  (r.  5),  XLVIL,  and  Appx. 

means  of  the  fiction  of  a  lease,  A.  pt.  III.,  s.  4,  0.  s.  7,  H.  Xo.  8. 
whicli  the  defendant  was  by  rule  (ft)  See  ante,  pp.  17,  18. 

of  Court  prevented  from  disput- 

W.R.P.  5 
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Estate  in  fee  Q[  fi-eeliolcl  estates,  let  us  first  take  an  estate  in  fee 

Bimple.  .  .  .  .  . 

sunple ;  that  is,  an  estate  given  to  a  man  and  his  heirs 
simply  and  without  restriction  (/),  and  inheritable 
therefore  by  his  blood  relations,  collateral  as  well  as 
lineal,  according  to  the  legal  rules  of  the  descent  of  a 
fee  (k).  Such  an  estate  is,  as  we  have  seen  (Z),  the 
most  absolute  property  which  a  subject  can  have  in 
land.  It  possesses,  indeed,  all  the  incidents  of  absolute 
ownership,  except  the  form(wO.     For  tenant  in  fee 

I  simple  may  freely  dispose  of  his  land  in  his  lifetime  or 
by  his  will,  and  that  either  for  his  whole  estate  or  for 
any  part  thereof,  as  for  a  term  of  years.     His  land 

^  may  be  taken  to  satisfy  his  debts  either  in  his  lifetime 
or  after  his  death.     And  he  has  the  right  oifrcc  enjoy- 

5  ment  (??)  to  the  fullest  extent  which  is  consistent  with 

•  the  security  of  his  neighbours'  persons  and  property. 
It  must  not  be  supposed,  however,  that  all  these  advan- 
tages have  always  been  attached  to  the  possession  of 
fee.  On  the  contrary  they  were  won  step  by  step, 
and  at  widely  different  periods.  It  is  a  constant 
disadvantage  to  anyone  attempting  to  expound  real 
property  law,  that  so  many  matters,  apparently  simple, 
cannot  be  rightly  explained  without  referring  to  the 
history  of  law  and  to  times  long  gone  by.  But  for 
this  very  reason,  real  property  law  afibrds  a  peculiarly 
instructive  exercise  for  the  student.  From  no  other 
branch  of  the  law  is  he  likely  to  gain  such  a  thorough 
conviction  of  the  futility  of  attempting  to  reason  about 
law  upon  instinct,  without  knowing  how  the  law 
became  what  it  is. 

Fee  simple  Let  US  examine  first  the  fee-simple  tenant's  right  of 

of^aiienaiion    alienation  in  his  lifetime  (o).     It  appears  from  Domes- 
in  his  life-       Jay  that   before   the   Norman   Conquest   there   were 

time.  *^  ^ 

(i)  Bract,  fo.  17  a ;  Litt.  s.  1.  (m)  See  ante,  pp.  2,  3. 

Ik)  These  are  given  in  cb.  ix.,  (n)  Ante,  p.  2. 

post.  (o)  As   to  this,  see   P.   &    M. 

(0  Ante,  p.  6.  Hist.  Eng.  Law,  i.  310  sq. 
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certainly  some  free  landowiiGrs  who  could  dispose  of 
their   land   as   they  would  (7O.     But  the  system   of 
feudal   tenure,  which   came  to  be  the  general   con-  j 
dition  of  holdhig  land  freely  after  the  Conquest,  was 
essentially  restrictive  of  alienation.     For  the  grant 
of  a  fee  to  a  man  and  his  heirs  was  not   originally 
construed  as  conferring  upon  the  grantee  the  whole 
property  in  the  land  bestowed.     On  the  contrary,  he 
was  regarded  rather  as  taking  only  a  right  to  enjoy 
the  land  himself  so  long  as  he  lived ;  while  his  heir, 
who  was  by  the  grantor's  bounty  appointed  to  succeed 
to  a  similar  right,  was  considered  as  acquiring  thereby 
a  substaiitial  interest  in  the  land  (q).     The  lord  him-|  . 
self,  too,  retained  valuable  rights  over  the  land  ;    for 
the  services  reserved  on   the  grant  of  a  fee  were  a 
charge  upon  the  land,  and  if  they  fell  into  arrear,  he 
had  the  remedy  of  distress  by  seizing,  and  impounding  Distress. 
as   a   pledge   for   performance   of   the   services,   any 
chattels,   which   were   upon    the  land  (/).      The  lord 
also  had,  as  we  have  seen  (s),  the  right  to  repossess 
the   land,  as  his  escheat,  on  failure  of  the  tenant's 
heirs.      In  subinfeudation,  or  the  grant  of  a  fee  to  ' 
be  held   of   himself  (t),  the   tenant   found   means   of    , 
disposing  of  his  land  without  actually  breaking  the 
feudal  tie  between  his  lord  and  himself ;  but  it  seems 

(p)  Those,  of  wliom  it  is  re-  ii.  Ixxxv.  i>q.,  90  nq. 

corded  that  they  could   give  or  (q)  Butler's  note  (vi.  5)  to  Co. 

sell    th('ir    lands   without    their  ]>itt.    191    a;     Hallam,    Middle 

lord's  licence,  or  as  they  would,  Ages,    i.     159— 180 ;     I'algrave, 

or  could   go  where   they  woukt  English    Commonwealth,   vol.    i. 

with  their  land;  see, for  example,  pp.  5U9  sq.,  vol.  ii.  pj).  ccxci.  nq. ; 

Domesday,  30  b,  ol,  ;i4,  127,  130,  Glauv.    vii.    1 ;    Stubbs,    Con.st. 

210;  Maitlaud.  Domesday  Book  Hist.  §§  93— 96;  and  see  P.  &M. 

and  Beyond,  46—50,  07  sq.     It  Hist.    Eng.    Law,    i.    295—297, 

is  worthy  of  note  that  in  places  320  sq.,  ii.  300  sq. 

where    the  ohl   English  customs  (/•)  Glanv.    ix.  ,8;    Bract,    fo. 

were    best     preserved    we     lind  150  a,  217 ;  Britt.  liv.  1,  ch.  28, 

customs   allegeil  for  freemen  to  §§  13 — 15,  liv.  3,  ch.   i,  §§    IG, 

sell  their  lands  as  they  will;  see  23;    P.    &    M.   Hist.  Eng.   Law, 

customs    of    Neweastle-on-Tyne,  i.  215 — 217,  33-4,  ii.  573;  13  L. 

Stubbs,  Select  Charters,  112,  2nd  Q.  11.  288,  289. 

od. ;    Consuetudines    Kanciae,    1  (s)  Ante,  p.  48. 

Statutes    of     tlie     Kealm,    223 ;  (<)  Ante,  p.  38. 
Selden  Socy.  Borough  Customs, 
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Progress  of 
right  of 
alienation  as 
■  agaiust  Lcir. 


Frank- 
marriage. 


I  that  at  first  lie  could  not,  even  by  subinfeudation, 
I  give  his  grantee  a  valid  title  to  the  land  without  the 
confirmation  both  of  his  heir  and  of  his  lord  (n).  But 
as  a  general  English  law  of  tenures  grew  up  under 
the  influence  of  regular  decisions  of  the  king's  court, 
these  restrictions  on  alienation  were  gradually  relaxed. 

Inroad  was  first  made  upon  the  infJferest  of  the  heir. 
For  we  learn  from  Glanville  (x)  that  in  Henry  the 
Second's  reign  any  freeholder  might  give  away  j)a;t  of 
his  land  at  will,  either  with  his  daughter  in  marriage, 
or  in  remuneration  of  service,  or  to  a  religious  place  in 
alms  (i/) ;  and  his  heirs  were  bound  to  warrant  (z)  gifts 
so  reasonably  made  (a).  At  the  same  time  a  larger 
right  of  alienation  was  enjoyed  over  lands  which  a  man 
had  acquired  by  purchase  than  over  those  of  which  he 
had  become  possessed  by  inheritance ;  but  even  in  the 
case  of  purchased  lands  a  tenant  in  fee  could  not  by 
alienation  entirely  disinherit  an  heir  sprung  of  his  own 
body,  though  he  might  defeat  the  expectation  of  his 
collateral  heirs  (b).  The  allowing  of  such  gifts  as  the 
above  forms  an  important  step  in  the  progress  of  the 
right  of  alienation.  For,  when  lands  were  given  to  a 
daughter  on  her  marriage,  the  daughter  and  her  hus- 
band, or  the  donees  in  frank-marriage,  as  they  were 
called,  held  the  lands  granted  to  them  and  the  heirs  of 
their  two  bodies  free  from  all  manner  of  service  to  the 
donor  or  his  heirs  (an  oath  of  fealty  (c)  excepted),  until 


(m)  This  may  be  inferred  from 
the  existence  of  numerous  early 
charters  of  confirmation  both  by 
heir  and  lord.  The  heir,  how- 
ever, usually  confirms  after  the 
grantor's  death  on  his  succession 
to  the  lordsbip  created  by  the 
subinfeudation  :  and  such  a  con- 
firmation may  be  no  more  than 
a  formal  acknowledgment  of  the 
feudal  tie.  Doubtless  in  many 
cases  the  object  of  getting  the 
heir's  confirmation  was  to  make 
valid  a  gift  of  land  made  by 
the  ancestor  without  delivery  of 


possession.  See  Mad.  Form.  Ang., 
Nos.  69—120,  285,  293,  295,  316, 
319.  415.  419,  460,  464,  512,  525, 
547  ;  Cartulary  of  tlie  Abbey  of 
Ramsey,  Eolls  ed.  i.  135,  139, 
147,  154,  159;  Glanv.  vii.  I  ; 
Bract,  fo.  389  a;  P.  &  M.  Hist. 
Eng.  Law,  i.  321—324,  ii.  307  gq., 
324—328. 

(x)  Lib.  vii.  c.  1. 

(2/)  See  ante,  pp.  14,  38,  39,  53, 

(z)  See  ante,  p.  38. 

(a)  Glanv.  vii.  2. 

(b)  Glanv.  vii.  1. 
(r)  Ante,  pp.  47,  51, 
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tile  fourth  degree  of  consanguinity  from  the  donor  was 
passed  (d)  ;  and  the  grantees  of  lands  in  frankalmoign 
were,  as  we  have  seen  {c),  for  ever  free  from  every  kind 
of  temporal  service.  So  that  in  these  cases  little  or 
nothing  remained  for  the  heir  of  the  grantor.  Nor  was 
the  heir  always  much  better  off  if  his  ancestor  granted 
part  of  his  land  in  return  for  services.  For  though  the 
services  reserved  on  the  grant  might  in  some  cases  be 
a  fair  equivalent  for  the  gift  of  the  land,  in  others  the 
main  consideration  for  the  gift  was  the  payment  of 
a  sum  of  ready  money  to  the  grantor  as  a  fine,  and 
the  services  reserved  were  of  little  or  no  value,  and 
only  intended  to  preserve  an  acknowledgment  of  the 
tenure  {/).  The  current  of  decision,  however,  had 
set  in  favour  of  the  right  of  alienation ;  and  in  Henry 
the  Third's  reign,  the  son  wholly  disinherited  by  his 
father's  alienation  was  denied  any  remedy  at  law(r/). 
Bracton,  writing  in  the  same  reign,  lays  down  (/<)  that, 
in  the  case  of  a  gift  of  land  to  a  man  and  his  heirs, 
the  donee  acquires  the  land  by  gift,  and  his  heir  after 
him  takes  it  by  sncccssloii ;  but  acquires  nothing 
therein  by  the  gift  made  to  his  ancestor.  In  other 
words,  on  the  grant  of  a  fee  simple,  the  heir  takes 
nothing  hy  imr chase  (i),  a  term  extended  to  any  cause  Purcliaso. 
of  acquisition  of  land  by  a  man's  own  agreement  and 
not  by  descent  {/.)  ;  he  obtains  only  the  expectation  of 
inheritance,   and   has   no   estate   or    interest   in   the 

land  (/).     And  this  remains  law  to  this  day.     So  that  Hoir'H 

expectani'v. 

00  Glanv.  vii.  18;  Bract,,  fo.  2,  ch.  5,  §L 
21 ;  I.itt.  ss.  17,  19,  20.  (k)  Litt.  s.  12 ;  Co.  Litt.  18  b. 

(e)  Ante,  p.  5S.  (l)  lAlt    s.    446.      An    heir's 

(/)  See  Madox,  Form.  Angl.,  cxijcctaiicy  is  but  a  hare   paniti- 

No8.  29!),  300,  302—305,  311,312,  hility  not  assignaljle  at  law  ;  L-1. 

313.317,320—323,326,327,329,  Kenyon.   C.J..   Jones    v.    Eoe,   3 

330,  331,  460,  468,  472,  473,  509,  T.  R.  88, 93 ;  Carlcton  v.  Leiqhton, 

518;    Eot.    Hund.   ii.   361—390,  3  Mcr.  667;    AUcard  v.  Walker, 

as  to  the  tenure  of  and  title  to  1896,  2  Ch.  369.     Hut  it  seem.s 

houses  in  Cambridge.  that  an  licir  may  make  a  contract 

((/)  Bracton's  Note  Book,  case  dealing  witli  liis  expectancy,  and 

1054.  may  be  compelled  to  jierform  it 

(A)  Fo.  17  a.  specifically  in  equity;  Ilohson  v. 

(.0  Fleta,  fo.  185;  Britton,  liv.  Trevor,  2  P.  W.  191 ;    Wethend  v 
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ever  since  Braeton's  time,  a  gift  to  a  man  and  his 
heirs  generally  has  enabled  the  grantee  either  entirely 
to  defeat  the  expectation  of  his  heir  by  an  absolute 
conveyance  in  his  lifetime,  or  to  prejudice  his  heir's 
enjoyment  of  the  descended  lands,  by  obliging  him  to 
satisfy  any  debts  or  demands  to  the  value  of  the  lands 
according  to  the  ancestor's  discretion.  For  the  very 
circumstance  that  the  land  was  given  to  him  and  his 
heirs  has  enabled  him  to  convey  an  interest  in  the 
land  to  last  as  long  as  his  heirs  continue  to  exist. 

Progress  of  The  interest  of  the  lord  in  the  land  held  by  his 

alTenation  as  tenant  in  fee  was,  it  will  be  remembered,  of  two  kinds ; 
against  lord,  j-^jg  i-jgh^;  ^q  the  services  reserved  to  him,  and  his 
chance  of  escheat.  Subinfeudation  by  his  tenant 
could  not  deprive  him  of  his  right  to  the  services, 
which  remained  a  charge  upon  the  land  into  whoseso- 
(  ever  hands  it  might  come  {))i).  But  the  enforcement 
of  such  services  was  rendered  more  difficult  by  the 
I  division  of  the  lands  into  various  ownerships  (»)• 
Accordingly  we  find  it  enacted  in  Magna  Charta  (o) 
that  no  free  man  should  give  or  sell  any  more  of  his 
land  than  so  as  what  remained  might  be  sufficient  to 
answer  the  services  he  owed  to  his  lord.  Subinfeu- 
dation, too,  deprived  the  lord  of  some  of  the  most 
valuable  fruits  of  tenure ;  for  the  wardship  and 
marriage  (p)  of  infant  heirs  belonged  to  the  lords  of 
whom  they  immediately  held  their  lands.  But  in 
spite  of  these  consequences  legal  opinion  pronounced 
in  favour  of  the  right  of  alienation.  Bracton  strenu- 
ously maintains  that  a  donee  of  land  may  aUen  over 
without  doing  wrong  to  his  lord,  and  any  consequsnt 
loss   of   services   by  the  latter   is   but   damn  ion   sine 

Wethered,  2  Sim.  183;  Be  Clarke,  i.  215—217. 

S5  Ch.  D.  109,  36  Ch.  D.  348  ;  (/t)  See  Bract,  fo.  15G  a,  217  a. 

Tailby    v.     Official    Receiver,    13  (o)  2nd  Charter  of  Henry  III. 

App.  Ca.  523,  529 — 531,  543 ;  see  c.  39 ;  see  Braeton's  Xote  Book, 

He  Ellenboromih,  W03,  1  Ch.  697.  case  1248;  P.  &  M.  Hist.  Eug. 

On)  Bract,  fo.  263  b;  Co.  Litt.  Law,  i.  313. 

43  a;  P.  &  M.  Hist.  Ens:.  Law,  (p)  Ante,  p.  47. 
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injuria  (q).  He  also  lays  down  (/)  that  a  tenant  may 
absolve  himself  from  his  feudal  obligation  to  his  lord 
by  disposing  of  his  whole  tenement  to  another  in  fee 
to  hold  of  his  lord,  and  that  whether  his  lord  will  or 
no.  The  tenant  could  not,  however,  make  a  grant  of 
l^art  of  his  land  to  be  holden  of  his  lord  without  his 
lord's  consent ;  for  the  services  reserved  on  any  grant 
were  considered  as  entire  and  indivisible  in  their 
nature {.s).  Without  his  lord's  consent  the  tenant 
could  alien  part  of  his  land  by  subinfeudation  only. 
The  last  step  in  the  progress  of  alienation  was  the 
infringement  of  the  lord's  right  of  escheat.  If  a 
tenant  in  fee  granted  his  land  by  way  of  subinfeudation 
to  another  and  his  heirs,  the  grantor's  lord  could  have 
no  chance  of  escheat,  so  long  as  the  grantor  had  heirs 
to  warrant  his  gift  (t).  But  it  appears  that  at  first  a 
tenant,  who  had  no  heii's,  could  not  alien  so  as  to  bar 
his  lord's  claim  to  have  the  lands  after  his  death  as  an 
escheat  (ii).  As  the  advantages  of  a  free  power  of 
disposition  became  apparent,  a  new  form  of  grant  was 
introduced  with  the  object  of  bestowing  the  power  of 
alienation,  notwithstanding  want  of  heirs  of  the  donee. 
The  lands  were  given,  not  merely  to  the  tenant  and 
his  heirs,  but  to  him  and  his  heirs,  or  to  irlioDisocrcr 
he  niit/itt  icisii  io  give  or  assi(ju  tlw  hmd,  or  with  other 
words  expressly  conferring  on  the  tenant  the  power 
of  alienation  {.x).     If   the  tenant   under  such   a  gift 

(7)  Briict.  fo.  45  b,  40  a,  '26^5  b.  sco  P.  &  M.  Hist.  Eug.  l^aw,  i. 

I  tliink  it  ia  evident  that  Bracton  313,  ii.  2;"),  'Jt!. 

is  here  demolishing   a  contrary  (r)  Fo.  81a. 

opinion.     Thin  supports  the  in-  («>)  Co.   l,itt.   43  a;   Y.  &  M. 

ference  that   the   lord's  consent  Hist.  Enp;.  l^aw,  i.  ;U4. 

had  been   previously  eonsidored  (<)  Bnict.  fo.  37  b ;  Fleta,  fo. 

necessary   to   enable   the   tenant  17li;  Britt.  liv.  2,  cl».  4,  §  2. 

to  make  a  valid  gift  of  his  land  {ti)  Bract,  fo.  lib.  VI  b,  20  a, 

{ante,  p.  G8) ;    and   so,  I  think,  29  b,  30  a,  92  b,  134  a,  381  b, 

does  the  fact  that,  if  a  grant  of  390  a,  412  b;  Fleta,  fo.  ITS,  189, 

land  were   made   in  fee  with   a  191  ;    Britt.    liv.    2,   ch.    3,   §   5, 

prohibition  of  alienation,  the  pro-  ch.  4,  §  2,  ch.  6,  §  1,  ch.  10,  §  3, 

hibitiou  was  considered  valid  in  liv.  3,  cli.  4,  §  2. 
Bracton's  time;  fo.  4(),  47,203  b; 

(x)  It  appears  that  attempts,  which  nearly  succeeded,  were  made 


72 


OF    CORPOREAL    HEREDITAMENTS. 


Fines. 


Fine  and 
non-claim. 


assigned  his  land  to  another  in  fee,  the  latter  and  his 
heirs  had  the  right  to  hold  the  land,  on  failure  of  the 
former's  heirs,  as  tenants  of  the  former's  lord,  who  was 
by  his  original  gift  bound  to  warrant  quiet  possession 
to  the  assigns  as  well  as  the  heirs  of  his  donee  (>/).  A 
power  of  alienation  was  thus  bestowed,  which  postponed 
indefinitely  the  lord's  right  of  escheat.  And  even  when 
lands  had  been  given  to  a  tenant  and  his  heirs  only, 
his  power  of  granting  over  the  land,  with  full  liberty  of 
alienation  for  so  long  as  his  heirs  should  exist,  made  it 
increasingly  difficult  for  his  lord  to  secure  the  benefit  of 
an  escheat  (^).  In  addition  to  this,  it  appears  that  early 
in  the  reign  of  Edward  I.  a  further  encroachment  on  the 
lord's  interests  was  sanctioned  by  judicial  opinion  ;  for 
it  seems  then  to  have  been  considered  that  alienation 
in  fee  by  a  tenant  holding  to  him  and  his  heirs  would 
deprive  the  lord  of  his  escheat  on  failure  of  the  tenant's 
heirs  (a).      The   barons   of    the   time   of    Edward   I. 

to  gain  the  power  of  alienation  by  will  by  taking  grants  to  the  grantee 
and  his  heirs  or  to  whomsoever  lie  might  give  or  devixe  the  land ; 
Bract,  fo.  49  a,  381  b,  412  b;  P.  &  M.  Hist.  Eng.  Law,  ii.  14,  26. 

(y)  Bract,  fo.  17  b,  20  a,  37  b,  381  b ;  Bracton's  Note  Book,  case 
1289;  Fleta,  fo.  197. 

(z)  It  is  probable  that  the  practice  of  conveying  lands  by  fine 
■worked  adversely  to  the  lord's  interests.  A  fine  was  an  agreement 
of  compromise  made  by  leave  of  the  Court  between  the  parties 
originally  to  a  genuine  but  afterwards  to  a  fictitious  action,  whereby 
the  lands  in  question  were  acknowledged  to  be  the  right  of  one  of 
them ;  and  it  was  enrolled  among  the  records  of  tbe  Court.  A  fine 
was  so  called  because,  having  the  efl'ect  of  a  judgment  in  a  writ  of 
right,  the  highest  form  of  real  action,  it  put  an  end,  not  only  to  the 
matter  in  dispute,  but  also  to  all  claims  to  the  land  not  made,  when 
Bracton  wrote,  at  the  time  of  the  fine,  but  in  the  reign  of  Edward  I., 
within  a  year  and  a  day  afterwards.  Parties  having  rights  to  land, 
of  which  tiiey  were  not  in  possession,  were  thus  liable  to  be  barred 
of  their  rights  by  a  fine  levied  (as  it  was  said)  by  the  tenant  in  posses- 
sion, and  non-claim  on  their  part  within  due  time  unless  they  were 
under  some  disability.  See  Glanv.  lib.  viii. ;  Bract,  fo.  435  b  sq. ; 
Fleta,  fo.  443;  stat.  IS  Edw.  I.  st.  4  ;  Thomas  of  Weyland's  case.  Rot, 
Pari.  i.  66;  Plowd.  357;  2  Black.  Comm.  348  .<g. :  Cruise  on  Fines, 
ch.  i..  viii. ;  Maitland,  L.  Q.  R.  vol.  vi.  p.  22  ;  ±'.  &  M.  Hist.  Eng. 
Law,  ii.  94  xq. 


(o)  I  think  that  this  may  be 
inferred  from  the  preamble  of 
Stat.  18  Edw.  I.  c.  1,  and  from 
the  doctrine  which  appears  by 
the  preamble  of  .stat.  13  Edw.  1, 


c.  1,  to  have  been  established  as 
to  the  alienation  of  conditional 
fees ;  see  next  chapter ;  see  also 
Mirror,  Abuses  of  the  Common 
Law,  §  50,  &  ch.  v.  sect.  5,     We 
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accordingly,  perceiving  that,  by  the  continual  subinfeu- 
dations of  their  tenants,  their  privileges  as  superior  lords 
were  being  gradually  taken  away,  were  fain  to  assent  to 
the  compromise  of  the  question  of  tenants'  alienation 
contained  in  the  before-mentioned  statute  of  Quia 
Emptorcii  (h).  As  we  have  seen,  this  statute  recognised 
the  right  of  every  free  tenant  in  fee  simple  to  sell  his 
land  or  part  thereof  at  will ;  but  prohibited  the  practice 
of  subinfeudation  by  providing  that,  on  the  alienation 
of  land  to  be  held  in  fee  simple,  the  alienee  should  hold 
the  land  of  the  same  immediate  lord  and  by  the  same 
services  as  the  alienor  held  it  before.  The  Act  further  | 
provided  that,  on  the  alienation  in  fee  simple  of  part  ; 
of  a  tenement,  the  alienee  should  hold  it  of  the 
alienor's  lord  immediately,  and  should  be  charged 
with  an  amount  of  service  to  him  proportionate  to  the 
extent  of  his  purchase.  The  statute  of  Quia  Einptorcs 
is  still  in  force.  Its  effect  has  been  to  secure  to  every 
tenant  in  fee  the  right  to  substitute  another  in  his 
place,  as  to  the  whole  or  part  of  his  land,  to  hold  as 
long  as  the  new  tenant's  heirs  may  last,  independently  i 
of  the  existence  of  any  heirs  of  the  former  tenant : 
and  that  whether  the  land  were  originally  given  to 
the  former  tenant  and  his  heirs  only,  or  to  him,  his 
heirs  and  assigns  (r).  This  statute  did  not  extend  to 
those  who  held  of  the  king  as  tenants  in  cap  iff,  who 
were  kept  in  restraint  for  some  time  longer  {<J).  Free 
liberty  of  alienation  was,  however,  subsequently 
acquired  by  them  (c) ;  and  the  right  of  disposing  of  an 

may  note  that  it  was  settled  in  (c)  Apparently   the    Act    was 

JJractoTi'a  time  that  if  a  tenant's  not    immediately   understood    to 

heirs  failed  by  liis  attainder  for  have   tliis  effect ;    see  Fleta,  fo. 

felony,  his  alienation  in  fee  before  181),  I'.tl  ;  IJritt.  liv.  2,  cli.  ;i,  §  o, 

committing  the  felony  could  not  cli.  4,  §  2,  cli.  C,  §  1,  eh.  1(1,  §  :i ; 

be  avoided  either  by  his  lord  or  both  of  which  treatises  are  of  the 

by  the  king;  Bract,  fo.  2S,  2I»  b,  30,  time  of  Edw.  I.  and  mention  the 

130  a;  see  also   Th<,max  of  Wry-  statute.     But  eventually  the  law 

laiKl'g  cow, Rot.  Pari.  i.  (JC,  P.  &  M.  was  so  settled  ;  sec  T.itt.  ss.  I,  JC.."!. 

Hist.  Eng.  Law,  ii.  14.  ((/)  As   to   this,  we    P.    &   M. 

(?))  18  Edw.  1.  c.  1  ;  nnit',  p.  3'.);  Hist.  Vavj;.  Law,  i.  310— :;2(). 

P.  &  M.  Hist.  Eng.  Law,  i.  318  (e)  See  ante,  j.p.  39,  n.  (m),  4S, 

&  n.  (2).  n.  (y). 
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estate  in  fee  simple  by  act  inirr  riros  is  now  the  un- 
disputed privilege  of  every  tenant  of  such  an  estate. 

I  As  a  tenant  in  fee  simple  may  alienate  his  whole 
estate,  so  he  may  dispose  of  any  part  of  it.  Thus  he 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise ;  and  every  such  partial 
alienation  will  hold  good  against  his  heir  and  his 
lord,  as  well  as  the  grant  of  his  whole  estate.  The 
nature  of  the  interests  so  created  will  be  explained  in 
subsequent  chapters. 

The  power  of  alienating  lands  by  will  was  not  gene- 
rally obtained  till  a  much  later  date  than  that  of  the 
statute  of  Quia  Emptores.  It  has  been  mentioned  that 
freeholds  were  not  devisable  by  will  at  common  law  (/), 
in  consequence  of  the  rule  laid  down  after  the  estab- 
lishment of  the  law  of  feudal  tenure,  that  delivery  of 
possession  in  the  tenant's  lifetime  was  necessary  to 
complete  any  gift  of  a  free  holding  of  land  (V/).  In 
certain  places,  however,  freehold  lands  were  devisable 
b}''  will  by  virtue  of  a  special  custom.  Thus  tenants 
in  fee  simple  of  gavelkind  lands  (//),  and  of  lands  held 
in  burgage  (/)  in  the  City  of  London,  and  some  other 
ancient  cities  and  boroughs,  enjoyed  the  privilege  of 
devising  their  lands  (/.).  In  process  of  time  a  method 
of  devising  lands  by  will  was  covertly  adopted  by 
means  of  conveyances  to  other  parties,  to  sack  uses  as 


(/)  Ante,  p.  19.  It  appears, 
however,  that  before  the  Norman 
Conquest  it  was  lawful  in  Eng- 
land to  dispose  of  lands  by 
writing  to  take  effect  after  death ; 
see  Kemble,  Codex  Diplomaticue, 
Introd.  vol.  i.  pp.  cviii. — cxii.  ; 
P.  &  M.  Hist.  Eng.  Law,  ii.  312  ^q. 
And  it  is  noteworthy  that  the 
places  where  lands  were  devis- 
able  after    the    Conquest    were 


precisely  those  whicli  had  been 
successful  in  maintaining  their 
ancient  customs. 

(g)  Glanv.  vii.  1,5;  Bract,  fo, 
38  i.,  39  b,  270  a. 

(/t)  Ante,  p.  59,  n.  (m). 

(0  Ante,  p.  43. 

(/i)  Bract,  fo.  49  a,  272  a.  409  b, 
410;  Lilt.  88.  167—169;  Selden 
Socy.  Borough  Customs,  ii.  xcii. 
tq.,  90  sq. 
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the  person  conveying  should  appoint  by  his  will  (/,) . 
This  indirect  mode  of  devising  lands  was  intentionally 
restrained  by  the  operation  of  a  statute,  passed  in  the 
reign  of  King  Henry  VIII.  (in)  and  known  by  the  name  > 
of  the  Statute  of  Uses,  to  which  we  shall  hereafter  have 
occasion  to  make  frequent  reference.  But  only  five 
years  after  the  passing  of  this  statute,  lands  were 
expressly  rendered  devisable  by  will.  This  great 
change  in  the  law  was  effected  by  statutes  of  the  82nd 
and  34th  of  Henry  VIII.  (it),  which  empowered  tenants 
in  fee  simple  to  devise  all  their  lands  holden  in  socage, 
but  two-thirds  only  of  those  holden  by  knights'  service. 
So  that  it  was  not  until  the  year  16 45,  when  all 
military  tenures  were  turned  into  socage  (o),  that  the 
right  of  devising  freeholds  by  will  became  complete 
and  universal.  At  present,  every  tenant  in  fee  simple 
fully  enjoys  the  right  of  alienating  his  lands  by  will 
under  the  Wills  Act  of  1837  (p).  As  we  have  seen  (q), 
under  the  Land  Transfer  Act,  1897  (r),  fee  simple 
estates  devised  l)y  will  now  vest  in  the  testator's 
executors  or  administrator  in  the  first  instance,  and 
may  bo  sold  by  them  or  him  to  satisfy  the  testator's 
debts  or  testamentary  or  administration  expenses  ;  but 
subject  to  this,  the  devisee  retains  the  beneficial  interest 
therein,  and  may  require  the  same  to  be  conveyed 
to  him. 

Blackstone's  explanation  of  an  estate  hi  fee  siinplo 
is  that  a  tenant  in  fee  simple  holds  to  him  and  his 
heirs  for  ever,  generally,  absolutely  and  simply,  with- 
out mentioning  irliat  heirs,  but  referring  that  to  his 
own  pleasure,  or  the  disposition  of  the  law  {><).     But 

(I)  Pork.  80.  5-28,  r>'.\7.  (7)  Ante,  p.  '29. 

(m)  Stat.  27  Hen.  VIIT.  c.  10.  (y)  Stat.  GO  ct  (Jl  Vict.  c.  G.l, 

(n)  Stats.  ;i2  Hen.  YIll.  c.  1 ;  Part  I. 

34  &  ;-i5  Hen.  VI [I.  c.  .5 ;  Co.  l.itt.  (s)  2  Black.  Comm.  101.     Sec, 

lUb,  11.  (I).  liowcvcr.   :;   Black.    (Joinm.    'Jli4. 

(0)  Ante,  p.  rA.  where     the    correct    account    is 

(p)  Stat.TWill.  IV.andlViet.  given, 
c.  20,  8.  3. 
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the  idea  of  nominating  an  heir  to  succeed  to  the 
inheritance  has  no  place  in  the  Enghsh  law,  however 
it  might  have  obtained  in  the  Roman  Jurisprudence. 
The  heir  is  always  appointed  by  the  law,  the  maxim 
being  Solus  Dens  hsercdcm  faccrr  j^otcst,  nmi  Jiomo  (t)  ; 
and  all  other  persons,  whom  a  tenant  in  fee  simple 
may  please  to  appoint  as  his  successors,  are  not  his 
Jicirs  but  his  assigns.  Thus,  a  purchaser  from  him  in 
his  lifetime,  and  a  devisee  under  his  will,  are  alike 
assigns  in  law,  claiming  in  opposition  to,  and  in 
exclusion  of  the  Itcir  who  would  otherwise  have 
become  entitled  («). 

There  are  certain  exceptions  to  the  general  power 
of  disposition  now  incident  to  the  ownership  of  lands. 
Some  of  these  arise  from  the  personal  incapacity  of 
the  tenant,  an  instance  of  which  has  been  noticed  in 
the  case  of  an  infant,  or  person  under  the  age  of 
twenty-one  years  (x).  As  the  incidents  of  every  estate 
in  land  may  be  affected  by  the  personal  incapacity  of 
the  tenant,  the  modifications  made  thereby  will  be 
explained  in  a  subsequent  part  of  the  book.  In  the 
meantime,  all  that  is  said  respecting  a  tenant  of  land, 
whatever  his  estate,  must  be  understood  as  applying. to 
the  ordinary  Englishman  of  full  age  and  sound  mind. 
Other  exceptions  to  the  power  of  alienating  land  arise 
in  respect  of  the  objects  for  which  the  disposition  is 
made.  Thus  the  alienation  of  land  to  or  for  the  benefit 
of  a  corporation  (y)  into  mortmain  (2) ,  otherwise  than 
under  the  authority  of  a  royal  licence  or  a  statute,  is. 
a  cause  of  forfeiture  to  the  lord  of  the  fee ;  or  if  he 
fail  to  enter  within  a  year,  to  his  superior  lord  :  and 
in  default  of  entry  thereon  by  any  mesne  lord,  to  the 


(f)  1  Eeeve'd  Hist.  Eng.  Law, 
105;  Co.  Litt.  I'Jl  a,n.  (1),  vi.  3. 

(u)  Hogan  v.  Jachson,  Cowp. 
305  ;  Co.  Litt.  191  a,  n.  (1),  vi. 
10. 

(a;)  Ante,  p.  59. 


(«/)  A  Corporation  is  an  arti- 
ficial person,  enjoying  by  fiction 
of  law  the  capacity  of  holding 
property,  and  immortal  exist- 
ence; nee  post,  ch.  xii. 

(«)  See  ante,  p.  53,  u.  (in). 
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Crown  (a).      The  penalty  of  forfeiture  was  originally 
imposed  on  the  alienation  of  land  into  mortmain  in 
order  to  prevent  the  gift  of  land  to  religious  houses, 
whereljy  the  king  and  the  other  lords  were  deprived 
of  the  services  and  fruits  of  tenure  (h).    And  it  was 
formerly  necessary,  in  order  to  convey  land  into  mort- 
main without  incurring  forfeiture,  to  have  the  licence  ' 
not  only  of  the  Crown  l)ut  also  of  the  lord  of  the  fee 
and  every  other  mesne  lord  (c).     But  in  modern  times 
the  rights  of  mesne  lords  having  become  comparatively 
trifling  (d),  the  licence  of  the  Crown  alone  has  been  ' 
rendered  by  Parliament  sufficient  for  the  purpose  (c). 
So  that  at  the  present  day,  if  a  corporation  be  autho- 
rised to  hold  lands  by  royal  licence  or  by  statute,  it 
will  be  no  cause  of  forfeiture  to  convey  lands  to  it. 
Again,  the  alienation  of  lands  for  charitable  purposes  Alienation 
is  placed  under  severe  restrictions,  which  were  first  cLaritabie^ 
imposed  by  an  Act  of  George  II.,  commonly  called  the  purposes. 
Mortmain  Act  (/),  and  now  repealed  and  replaced  by 
the  Mortmain  and  Charitable  Uses  Act,  1888  (V/),  Under 
this  Act,  every  assurance  of  any  hereditaments,  of  any 
tenure  (li),  for  any  charitable  uses,  is  void  (/),  unless 
made  in  accordance  with  the  requirements  of  the  Act  (/•), 

(a)  Stat.  51  &  52  Vict.  c.  42,  (A)  The  assuranco  must  be 
e.  1,  replacing?  Edw.  I.  st.  2,  &  15  made  (i.)  by  deed  (ii.)  executed 
Kic.  II.  c.  5.  Any  superior  lord  before  at  least  two  witnesses, 
must  enter  within  six  months  (iii.)  twelve  months  at  least 
after  his  inferior's  right  of  entry  before  the  assurer's  death,  and 
has  expired.  (iv.)    enrolled    in     the     central 

(b)  8ee  ante,  p.  53.  office     of    the     Sujirenie    Court 

(c)  2  Black.  Oomm.  269 ;  Shel-  within  six  months  after  execu- 
ford  on  Mortmain,  35.  tion ;  and  (v.)  must  be  made  to 

(d)  See  ante,  pp.  55,  57,  G4.  take  etlect  in    possession   immc- 

(e)  Stat.  51  &  52  Vict.  c.  42,  diately  for  the  cliaritable  uso 
e.  2,  replacing  stat.  7  &  8  "Will.  intended ;  and  (vi.)  must,  as  a 
in.  c.  37.  rule,   be   without  any    provision 

(/)  Stat.  9  Geo.  II.  c.  36.  for  tlie  benefit  of  the  assurer  or 

(g)  Stat.  51  &  $2  Vict.  c.  42,  his   successors.     Condition  (iii.) 

sees.  13  and  schedule;  see  also  is  not  imposed  on  sales  of  land 

stat.  26  &  27  Vict.  c.  106.  to  a    charity    for     lull     value. 

(h)  See   stat.    54   &    55    Vict.  Assurances  of  personal  estate  to 

c.  73,  8.  3.  be  laid  out  in  the   purchase   of 

(0  See    Churcher    v.    Martin,  laud   for   a  charity   are   subject 

42   Ch.  D.  312,  decided  on   the  to  similar  restrictions:  but  now. 

Act  of  George  II.  if  personalty  be   directed  to  be 
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These  prohibited  the  gift  by  irill  to  a  charity  of  any 
interest  in  land.  But  now,  by  an  amending  Act  of 
1891  (/),  land  may  be  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use ;  but  in  such  case  it  is 
required  to  be  sold,  as  a  rule,  within  one  year  from  the 
testator's  death.  There  are,  however,  several  charit- 
able institutions  and  objects,  in  favour  of  which  the 
restrictions  laid  on  the  gift  of  land  in  charity  are 
relaxed  (/«)• 
Voluntary  ,  Under  a  statute  of  Elizabeth  (n),  in  terms  avoiding 
conveyances  made  iritJi  iutent  to  defraud  subsequent 
purchasers,  it  was  held  that  voJuntanj  conveyances  of 
any  estate  in  lands,  tenements,  or  other  hereditaments 
whatsoever,  and  conveyances  of  such  estates  made  with 
any  clause  of  revocation  at  the  will  of  the  grantor,  were 
void  as  against  subsequent  purchasers  for  money  or 
other  's-aluable  consideration  (o).  The  transfer  of  pro- 
perty as  a  free  gift  is  called  a  voluntary  conveyance ; 

so  laid  out  by  will,  it  shall  be  29  (s.    10);   Shelford  ou    Moit- 

beld  for  the  benefit  of  the  charity  main,  46—49,  57,  241,  255.  256  ; 

as   though   there    had    been    no  1  Jarm.  Wills,  202—204,  5th  ed. ; 

direction  to    buy    land    with    it.  Index  to  Statutes,  Mortmain,  2, 

See  stats.  51  &  52  Vict.  c.  42,  s.  4  :  3.     As  to  the  conveyance  of  land 

54  &  55  Vict.  c.  78.     When  land  for   sites  for    schools,   see  stats. 

has    been     already    devoted    to  4  &  5  Vict.  c.  38,  ss.  2,  10,   16 ; 

charitable  purposes,  the  convey-  7  &  8  Vict.  c.  37,  s.  3;  12  &  13 

ance  thereof  to  other  trustees  or  Vict.  c.  49,  ss.  3,  4;  14  &  15  Vict. 

to  another  charity  does  not  fall  c.  24;  15  &  16  Vict.  c.  49;  for 

■within  the  purview  of  the  Mort-  sites   for  literary,   scientific  and 

main  Act ;   Walher  v.  Bichardson,  like  institutions,   stat.    17   &   18 

2  M.  &  W.  882;    A.-G.  v.  Glyn,  Vict.  c.    112,  ss.  1,  13,  14;    for 

12  Sim.  84 ;  Ashton  v.  Jones,  28  recreation     grounds    and    play- 

Beav.   460.      By   stat.  33   &  34  grounds,  stat.  22  Vict.  c.  27 ;  for 

Vict.  c.    34,  the   investment  on  sites    for    places  of   worship  or 

mortgage  of  land  of  any  money  burial,  stats.  30   &    31    Vict.  c. 

held  by  any  corporation  or  trus-  133;  36  &  37  Vict.  c.  50,  ss.  1, 

tees  for  any  public  or  charitable  4  ;    45   and   46  Vict.  c.  21 ;    for 

purpose  is    exempted   from    the  dwellings  for  the  working  classes, 

conditions  of  the  Mortmain  Act,  stat.  53  &  54  Vict.  c.  16. 

and  also  from  any  forfeiture  for  («)  Stat.  27  Eliz.  c.   4,  made 

alienation  of  land  into  mortmain.  perpetual  by  39  Eliz.  c.  18,  s.  31 ; 

(I)  Stat.  54  &  55  Vict.  c.  73,  see    2  Dart   V.    &    P.  1003  tq., 

s.  5  ;  see  Re  Bridger,  1894,  1  Ch.  6th  ed. 

297  ;  Re  Hume,  1895,  1  Ch.  422.  (o)  This    construction    of    the 

(m)  See  stats.  51   &  52   Vict.  Act  was  not  applied  to  voluntary 

c.  42,  Part  III.;    54  &   55  Vict.  conveyances  to  a  charity;  Rarmay 

c.  TS,  s.  10;  55  &  56  Vict.  c.  U,  v.  Gilclirid,  1892,  A.  C.  412. 
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while  a  conveyance  or  a  promise  is  said  to  be  made  for 
valuable  consideration,  when  something  is  exacted  in  VaiuaUe  con- 
return  for  it ;  not  necessarily  the  payment  of  money,  ^'^^'■"■^*'^°* 
but  anything  which  is  a  burden  on  the  party  accepting 
the  conveyance  or  promise,  and  on  which  the  other 
sets  a  value  (p).  The  effect  of  this  construction  of  the 
statute  of  Elizabeth  was  that  any  person  who  made  a 
voluntary  settlement  of  landed  property,  even  on  his 
own  children,  might  afterwards  sell  the  same  property 
to  any  purchaser ;  and  the  purchaser,  even  though  he 
had  full  notice  of  the  settlement,  could  hold  the  lands 
without  danger  of  interruption  from  the  persons  on 
whom  they  had  been  previously  settled  (r/) .  If,  however, 
the  settlement  were  founded  on  any  valuable  considera- 
tion, such  as  that  of  an  intended  marriage,  it  could  not 
be  defeated  (/•)•  And  if  one,  to  whom  land  had  been 
voluntarily  conveyed,  conveyed  the  same  to  another 
for  value,  the  latter  could  not  be  deprived  of  his  right 
to  the  land  by  subsequent  purchasers  from  the  maker 
of  the  voluntary  conveyance  (.s)-  But  the  judicial 
interpretation  of  this  statute  with  respect  to  voluntary 
conveyances  was  removed  by  an  Act  of  1893,  since  the 
passing  of  which  no  voluntary  conveyance  of  lands, 
made  bond  fitU  and  without  any  fraudulent  intent, 
can  be  defeated  by  reason  of  any  subsequent  purchase 
for  value  (0-  Voluntary  conveyances,  and  also  con-  Convoyancca 
veyances  tending  to  defraud  creditors,  though  made  aj^ainst 
for  value,  are  liable  to  become  void  as  against  creditors,  creditors, 
as  will  be  explained  in  treating  of  creditors'  rights  (»)• 

(p)  See  Holmes  on  the  Common  (t)  Stat.  50  &  o?  Vict.  c.  21, 

Tiaw,   253,   2(37—271,    2S;i— 21)7 ;  pas.sed    2'.>tli    June.     I.S1I8,    aiul 

Dart.  V.  &  r.  lOOvJ  x^.,  Gth  ed. ;  .siivin;,'    previous    avoidaiico.s    of 

Wms.  I'ers.  Prop.  105,  10th  od.  voluntary  couvoyances  under  the 

(?)  V i>ton  V.  BdKsit,  i'w.  lOliz.  rule  in  (iiiestion. 

444, ;{  Kep.  S:;  a;  Sug.  V.  &  1'.  (m)  I'dsI,  ch.  xi.     If  a  voluii- 

ch.  22,  B.  1 ;  Sug.  Pow.  ch.  14.  tary    conveyance    he    not    made 

(r)  Colvih'.  V.  Parker,  C'ro.  Jac.  bmid  fide   twelve   months  hctor^! 

158;  Sug.  Pow.  cli.  14.  the   grantor's   death,  or   if  bnuu 

(s)  Prtxlgerif    v.    Langham,    1  fide  possession  bo  not  assumed  liy 

Sid.  13i>;  Sug.  V.  &  P.  719,  720 :  the   grantee   under   a   voluntary 

2  Dart.  V.  &  P.  1010,  6th  ed,  conveyance     imraodiately     upon 


80  <^F    CORPOnEAL    HEREDITAMENTS. 

Free  enjoy-  Tenant  in  fee  simple  has  the  right  of  free  enjoy- 

tenanUn  fee    Mient  (.r)  to  the  fullest  extent  which  is  consistent  with 
Bimple.  the  security  of  his  neighbours'  persons  and  property  (?/). 

Thus  he  may  open  and  work  mines  {z),  quarry  stone, 
dig  for  gravel,  plough  up  ancient  meadow  land,  cut 
timber,  pull  down  l)uildings,  and  generally  commit 
what  waste  he  will  (a)  ;  he  may  also  cultivate  his  lands 
as  he  likes,  or  may  build  over  them  at  his  i^leasure  {h) . 
j  But  he  must  not  do  anything  upon  his  own  land  w'hich 
I  is  a  nuisance  to  his  neighbours ;  as  carrying  on  any 
occupation  which  endangers  their  lives  or  health, 
injures  their  property,  or  unreasonably  interferes  w'ith 
their  comfort  (c).  And  if  he  bring  on  to  his  land  any 
substance,  such  as  water  or  filth,  which  is  not  natu- 
rally there,  he  must  keep  it  in  at  his  own  peril  {d). 
As  we  shall  see  hereafter,  the  free  enjoyment  of  a 
tenant  in  fee  may  be  curtailed  by  the  agreement  of 
himself  or  his  predecessors  ;  as  in  the  case  of  land 

the  making  thereof,  and  thence-  (6)  See  ante,  p.  G2.  The  erec- 
forward  retained  to  the  entire  tion  of  new  buildings  in  London 
exclusion  of  the  grantor  or  of  and  other  towns,  and  also  in  many 
any  benefit  to  him  by  contract  rural  districts,  is,  however,  Con- 
or otherwise,  or  if  a  voluntary  trolled  by  statute  or  statutory 
conveyance  reserve  a  life  interest  regulations;  see  Index  to  Statutes, 
or  power  of  revocation  to  the  Metropolis  2,  Public  Health  3, 
grantor,  estate  duty  will  be  pay-  Towns  1  (b  5) ;  Smith  v.  Chorley 
able  at  his  death  in  respect  of  District  Council,  1897,  1  Q.  B. 
the  property  conveyed ;  see  Stat.  532,  678. 

57  &  58  Vict.  c.  30,  ss.  1,  2  (1  c) ;  (c)  See  3  Black.  Comm.  216 ; 

2)ost,  ch.  X.  Bac.   Abr.  Nuisance ;    Joyce   on 

(x)  Ante,  p.  2.  Injunctions,  Part  I.  ch.  1,  s.  15; 

(?/)  Bract.  221  a,  "Licitum  est  Kerr  on  Injunctions,  ch.  6;  Setoa 

unicuique    facere    in    suo    quod  on  Judgments,  610 — 615,  6th  ed. 

damnum  injuriosum  non  eveniet  (<l)  Hylaiids  v.  Fletcher,  L.  E. 

vicino ; "  see  Corporation  of  Brad-  3  H.  L.  330 ;  Ballard  v.  Tomlin- 

ford  \.  FicMes,  1895,  1  Oh.  145,  son,   29    Ch.    D.    115;    National 

A.  C.  587  ;  Eorton  v.  Colioijn  Bay,  Telephone   Co.  v.  Baher,  1893,  2 

(tc,  Cot(ftCi7, 1907,  1  K.  B.  1-i,  21 ;  Ch.   186;   Foster  v.   Warhlington 

affirmed,  1908,  1  K.  B.  327.  Uihan    Council,   1906,    1    K.   B. 

Eoyal  mines.        (2)  Except     gold    and    silver  648;   West  v.  Bristol   Tramways 

mines,     which     belong     to     the  Co.,  1908, 2  K.  B.  14 ;  see  Panting 

Crown;    The   Case    of    Mines,   1  v.    Noakes,   1894,   2    Q.   B.   281. 

Plowd.  310, 336 ;  1  Black.  Comm.  This    principle    has     been     ap- 

295;   A.-G.   V.   Morgan,   1891,  1  plied     to     overhanging     trees; 

Ch.  432.     See  ante,  p.  34.  Smith  v.  Giddy,  1904,  2   K.  B. 

(a)  See  2  Inst.  299 ;  2  Black.  448. 
Comm.  282. 
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isubjected    to   rights   of   way,    rights  of   common,    or 
restrictions  in  equity  as  to  its  use. 

According  to  modern  law,  there  is  generally  in-  invoimitary 
cident  to  ownership,  not  only  the  right  of  free  dis-  oi'f^nds." 
position,  but  also  the  liability  to  what  may  be  called 
involuntary  alienation  of  the  thing  owned  at  tlie 
instance  of  the  owner's  creditors.  And  the  lands  of 
a  tenant  in  fee  simple  are  now  liable  to  be  taken  to 
satisfy  his  debts  of  every  kind,  not  only  from  his  own 
hands  in  his  lifetime,  but  also  from  the  hands  of  those 
entitled  after  his  death,  and  even,  as  we  shall  see, 
from  the  hands  of  purchasers  from  him.  The  liability  \ 
of  an  estate  in  land  to  involuntary  alienation  affords 
another  instance  of  a  matter  in  which  the  law  has  now 
attained  a  certain  uniformity,  but  which  cannot  be 
well  understood  apart  from  its  history.  And  the 
explanation  of  creditors'  rights  against  land  involves 
a  long  and  complicated  story.  They  are,  therefore, 
reserved  for  subsequent  consideration,  more  especially 
as  they  affect  all  estates  in  land  {<■).  It  may  be  useful, 
however,  to  give  here  the  outlines  of  this  liability  to 
alienation  at  the  instance  of  creditors.  From  the 
thirteenth  year  of  Edward  I.,  one-half  (_/),  and  since 
the  year  1838  the  whole  (</),  of  a  man's  freeholds  has 
been  liable  to  be  taken  in  execution  of  a  judgment  {h) 
for  debt  or  damages  against  him  ;  the  creditor  having 
the  right  to  hold  the  land  so  taken  till  his  claim  be 
satisfied  out  of  the  profits,  and  being  enabled  of  late 
years  to  obtain  a  sale  of  the  property  and  payment 
out  of  the  proceeds  (/)•  A  man  has  been  liable  to  bo 
divested  of  his  freeholds  upon  hankruptey  ever  since  a 
statute  of  Henry  YIII.  (A)  first  instituted  bankruptcy 

(e)  See^o«<,  ch.  xi.  (i)  See  stata.   1  &   2   Vict.   p. 

(/)  Stat.  13  Edw.  I.  c.  18.  110,  s.  13;  T,  &  28  Vict.  c.  112, 

(g)  Stat.  1  &   2  Vict.  c.   110,  as.  4— (J. 

8.  11.  (70  Stat.  34  &  35  lien.  VIH. 

(7t)  See  ante,  p.  24,  ami  n .  (c)  c.  4. 
thereto. 

W.R.P.  6 
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proceedings  ;  the  gist  of  which,  as  the  reader  is  pro- 
bably aware,  is  tlie  surrender  of  all  a  debtor's  property 
for  his  creditors'  l)enefit.  And  now,  when  a  man  is 
adjudged  bankrupt,  all  his  property  becomes  divisiljle 
amongst  his  creditors,  and  vests  at  once  in  a  trustee 
for  them  (/).  By  the  common  law,  as  settled  in 
Edward  the  First's  reign,  the  heir  of  a  tenant  in  fee 
simple  was  liable,  to  the  extent  of  the  land  descended 
to  him,  to  satisfy  those  debts  with  the  payment  of 
which  the  late  tenant  had  by  special  contract  (that  is, 
by  sealed  writing  (;?;)),  expressly  charged  his  heir. 
And  this  liability  was  extended  by  an  Act  of  William 
and  Mary  (n)  to  a  devisee.  Also,  when  testamentary 
alienation  was  permitted  (o),  fee  simple  estates  were 
liable  to  debts  charged  thereon  by  the  tenant's  will. 
I  But  it  was  not  until  the  year  183^3  that  they  were  sub- 
I  Jected  to  debts  of  the  deceased  tenant  made  without  so 
binding  his  heir.  Since  then,  however,  fee  simple 
estates,  whether  devised  by  will  or  allowed  to  descend 
to  the  heir,  have  been  liable  to  the  payment  of  all 
their  late  owner's  debts,  including  his  ordinary  debts 
incurred  without  sealed  writing,  which  are  called 
Crown  debts,  simple  contract  debts  (jj).  It  may  also  be  mentioned 
here  that  special  privileges  are  accorded  to  the  Crown 
for  the  recovery  of  debts  due  to  it,  in  the  way  of  seizure 
of  the  debtor's  lands. 


The  right  and 
liability  to 
alienation 
inherent  in 
ownership. 


So  inherent  in  ownership  is  the  right  of  aliena- 
tion (q),  that  it  is  impossible  for  any  owner  to  be 
divested  of  it,  and  yet  retain  the  other  advantages  of 
property.  And  in  the  same  manner  the  liability  of 
property  to  alienation  for  debt  cannot  by  any  means 
be  got  rid  of  (r).     So  long  as  any  estate  in  land  is  in 


(0  Stat.  4G  &  47  Vict.  c.  52, 
s.  20. 

(m)  Ante,  pp.  IS,  u.  (?),  32, 
n.  (d). 

(«)  Stat,  n  Will.  &  Mary,  c.  14. 

(o)  Ante,  p.  75. 


(p)  See  Stats.  3  &  4  Will.  IV. 
c.  104  ;  32  &  33  Viet.  c.  40  ;  ante, 
pp.  29,  57,  75. 

(q)  See  a7ite,  p.  2. 

(r)  2  Jarm.  Wills,  854  sq., 
8G5  sq.,  5th  ed. 
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the  hands  of  any  person,  so  long  does  his  po^YeL•  of 

disposition  continue  (s),  and  so  long  also  continues  his 

liability  to  have  the  estate  taken  from  him  to  satisfy 

the  demands  of  his  creditors  (t).     And  any  attempt  to 

annex  a  general  restriction  on  alienation  to  a  gift  of 

any  property  is  void,  as  being  repugnant  to  the  gift  (/()• 

It  is,  however,  possible  to  confine  the  duration  of  a  Gift  may  be 

gift  to  the  period  to  which  it  can  be  personally  enjoyed  pe^f^J°^lJ/" 

by  the  grantee.     Thus  one  may  give  land   to  or  in  personal 

trust  for  another  until  he  shall  dispose  of  the  same,  or  '^"J"^™''"  • 

shall  become  bankrupt,  or  until  any  act  or  event  shall 

occur    which   would    cause    his   personal   enjoyment 

thereof  to  cease.     Personal  property  may  be  settled  in 

the  same  way  (.r).     And  this  is  frequently  done.     In 

such  cases,  if  the  grantee  become  bankrupt,  or  attempt 

to  make  any  disposition  of  the  property,  it  will  not 

vest  in  the  creditors'  trustee,  or  follow  the  intended 

disposition  ;  but  the  interest  which  had  been  given  to 

the  grantee  will  thenceforth  entirely  cease,  in  the  same 

manner  as  where  lands  are  given  to  a  person  for  life 

his  interest  terminates  at  his  death.     If,  however,  a 

man  attempt  to  settle  his  otcit  property  in  such  a  way 

that  he  shall  enjoy  the  same  until  his  bankruptc}-,  on 

the  happening  of  which,  his  interest   therein    shall 

cease,  and  the  property  go  over  to  some  other  person 

than  the  creditors'  trustee,  the  attempted  settlement 

will  in  general  be  void,  as  against  the  trustee  in  his 

bankruptcy,  as  a  fraud  on  the  bankruptcy  laws  ;  and 

the  property  will  vest  in  the  trustee  for  the  benefit  of 

the  creditors  in  the  bankruptcy  (//).     But  in  all  other 

(«)  Litt.    s.     3G0;     Co.     Tatt.  Ch.  35.-> ;  awte,  p. '2,  n.  (c);  cf.  p- 

200  b,  22:5  a.  71, 11.(7). 

(0  Brandon    v.    Bobimon,   18  (x)  Lockyer  v.   Savage,  2  Str. 

Ves.  429,  43:^.  047;  Ex  parte   Ilinton,   14  Yes. 

(w)  See  3  Davidson,  Prec.Conv.  r)'.t8  ;    Kay,  J-,   He   Dugditle,  3S 

109  >:q.,  3rd  ed. ;  2  .Tarrn.  Wills,  fh.  D.  17G,  ISO,  ISI  ;  3  David- 

iS."),")   gq.,    ;")th    c(i. ;   Williams   011  son,  Prcc.  Coiiv.  110  57,  3rd  cd. ; 

Settlements,  134 — 130;  Jle  Uoxher,  2  Jarm.  Wills,  .Sd'.t  *-/.,  .■)th  t-d. 

20  Ch.  D.  801;  B''  Jlwidah,  :'.S  (?/)  Iliginhotltam  v.  Hnhnc,  19 

Ch.  D.    170;    Be  Elliot,  1890,  2  Vis.  88;    Whilmoie  v.  Ma>'on,  2 
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respects,  and  as  against  all  otlijir  persons  than  the 
trustee  and  creditors  in  his  bankruptcy,  a  man  may 
lawfully  settle  his  own  property,  or  the  income  thereof, 
upon  or  in  trust  for  himself  until  lie  shall  alienate  or 
charge  it  or  any  other  event  shall  occur  whereon  he 
would,  if  absolutely  entitled,  be  deprived  of  the  enjoy- 
ment thereof,  and  so  that  in  any  such  event  it  shall 
go  over  to  some  other  person.  And  in  such  case  if  he 
should  alienate  or  charge  his  interest  in  the  property  (z) , 
or  if  involuntary  alienation  would  occur  through  any 
other  event  than  his  bankruptcy  (as  by  a  creditor 
attempting  to  take  the  property  in  execution  (a)),  the 
settlor's  own  interest  in  the  property  will  cease  and 
the  gift  over  will  take  efiect.  And  even  if  he  should 
become  bankrupt,  but  the  whole  of  the  property  so 
settled  should  not  be  required  to  satisfy  the  creditors 
in  the  bankruptcy,  his  own  interest  will  cease  and  the 
gift  over  will  take  effect  with  respect  to  so  much  of  the 
settled  property  as  is  not  needed  to  pay  such  creditors  (h). 
Exception.  An  exception  to  the  rule  prohibiting  restriction  on 
alienation  occurs  in  the  case  of  a  woman,  who  is  per- 
mitted to  have  property  settled  on  her  in  such  a  way 
that  she  cannot  when  married  make  any  disposition 
of  it  during  the  coverture  or  marriage ;  but  this  mode 
of  settlement  is  of  a  comparatively  modern  date  (c). 
There  are  also  certain  cases  in  which  the  personal 

J.  &  H.  204 ;  Merry  v.  Pownall.  1895,  1  Ch.  505,  513. 

1898,1  Ch.  306.    But  a  man  may  (a)  Be    Detmold,    40    Ch.    D. 

create  valid  limitations  or  trusts,  585. 

to  take  effect  by  way  of  pift  over  (6)  Re  Johnson  Johnson^  1904, 

in  tlie  event  of  his  bankruptcy,  1    K.  B.    134,   deciding   that   ia 

of  such  an  amount  of  his   own  such  circumstances  the  gift  over 

l^roperty  as  is  equal  in  value  to  is  etfective  as  against  the  credi- 

his   wife's   fortune    received   by  tors  in  a  subsequent  bankruptcy, 

him  upon  his  marriage  or  to  her  (c)  Brandnn   v.    Bobinson.    18 

separate    property    received    by  Yes.  434 ;  TuUett   v.   Armstrong, 

]iim  after  their  marriage  ;  Lester  1  Beav.  1,  4  M.  &  Cr.  390  ;  Scar- 

v.  Garland,  5  Sim.  205 ;  Macldn-  borough  v.  Borman.  1  Beav.  34, 

tosh  V.  Pogose,  1895,  1  Ch.  505.  4   M.  &   Cr.  377 ;   stat.  45  &  46 

(z)  Brooke  \.  Pearson,  27  BenY.  Vict.  c.    75,   s.    19;  Wms.    Pers. 

181:  Knight   v.    Browne,  7   Jur.  Proi).  501 — 504,  515,  16th  ed. 
N.  S.  894  ;  Macldntosh  v.  Pogose, 
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enjoyineiit  of  property  is  essential  to  the  perforniaiiCB 
of  certain  public  duties,  and  in  which  no  alienation  of 
such  property  can  be  made ;  thus  a  benefice  Avitli  cure 
of  souls  cannot  be  directly  charged  or  encumbered  (d). 
So  offices  concerning  the  administration  of  justice,  and 
pensions  and  salaries  given  by  the  State  for  the  support 
of  the  grantee  in  the  performance  of  present  or  future 
duties,  cannot  be  aliened  (c)  ;  though  pensions  for  past 
services  are,  generally  speaking,  not  within  the  rule  (,/'), 

In  addition  to  the  interest  which  may  he  created  Husbimds 
by  alienation,  either  voluntary  or  involuntary,  there  ''"^i^^^'^^- 
are  certain  rights  conferred  ))y  law  on  husbands  and 
wives  in  each  other's  lands,  by  means  of  which  the 
descent  of  an  estate,  from  an  ancestor  to  his  heir,  may 
partially  be  defeated.  These  rights  will  be  the  subject 
of  a  future  chapter.  If,  however,  the  tenant  in  fee 
simple  should  not  have  disposed  of  his  estate  in  his 
lifetime,  or  by  his  will,  and  if  it  were  not  swallowed  up 
by  his  debts,  his  lands  would,  at  common  law,  descend 
(subject  to  any  rights  of  his  wife)  to  the  heir  at  law. 
As  we  have  seen  (V/),  under  the  Land  Transfer  Act,  1897, 
a  man's  estates  in  fee  simple  now  devolve,  on  his  death, 
to  his  executors  or  administrator  in  the  first  instance ; 
but  the  heir's  title  to  succeed  to  them,  if  not  devised 

(cZ)  stats.    13   Eliz.  c.  20;  ".7  5  &G  Kdw.  VI.  c.  16;  40  Geo.  III. 

Geo.  III.  c.  9i),  8.  1  ;  I  &2  Vict.  c.    120.     But,   in   case  of   baiik- 

c.  lOG,  8.   1  ;  Shuio  v.  Pntchard,  rujitcy,  the  wholo  or  pnrt  of  tlin 

10  B.  &  C  241 ;  Long  v.  Storie,  income  iirisini;-  from  uuy  oflice  or 

3  De  G.  &  S.  1308;  ildwlcins  v.  jiension  of  the  baiikruiit  may  bo 

Gathercole,  C>  Do  G.  M.  &  G.    1.  ordered  to  be  paiil  to  Ihe  trustee 

But  ii.  bcquestratiim  of  the  profits  for   division  amon^'st  the  credi- 

of  a  benelice  may  be  (ibtained  in  tors ;  stat.  4G  &  47  Vict.  c.  52, 

execution  of  a  judfi:raent  against,  s.    53;    £x   parte    Huijgins,    21 

or  on  the  bankruptcy  of,  a  bene-  Ch.  D.  85. 

ficed clergyman ;  8  Black.  Oomm.  (/)  M'Cnrlhi  v.  Goohl,  1  Ball  k 

418  ;  R.  S.  C.  1883,  Order  XLllI.  Beattv,  3S7;   Tniif^tall  v.  nnothbij, 

rr.  3—5,  Appendix   il..   No.  7;  10  Sim.  542  ;   Willcorkw  Terrell, 

Stat.  40  &  47  Vict.  c.  52.  s.  52.  3  Ex.  D.  323,  334.    J5ut  see  stats. 

(e)  Flarty  v.  Odium,  3  T.  Kcp.  28   &  2'J  Vict.  e.  73,  sa.  4,  5  ;  44 

681 ;  Lidderdale  v.  JJiike  of  iMon-  &  45  Vict.  c.  58.  s.   141  ;  Lucw 

trose,    4   T.     R.    248;     Wells    v.  v.  ifarm,  IS  Q.  B.  I).  127  ;  Croitv 

Foster,  8  ]\I.  .^  W.  149 ;  Apthorpr  v.  Price,  22  (^  B.  D.  42!». 
V.  Apthorpe,  12  P.  D.  r.t2 ;  st:Us.  (;/)  An(<\  pp.  21),  75. 
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The  heir  at 
law. 


Heir 

iipparent. 


Heir 

presumptive. 


The  lieir 
could  not 
disclaim. 


The  present 
law. 


away  from  him,  is  not  destroyed,  and  if  they  are  not 
required  to  satisfy  the  deceased  tenant's  debts  and 
testamentary  or  administration  expenses,  the  heir  can 
require  the  executors  or  administrator  to  convey  them 
to  him.  The  heir,  as  we  have  before  observed  (h),  is  a 
person  appointed  l)y  the  law.  He  is  called  into  existence 
by  his  ancestor's  decease,  for  no  man  during  his  lifetime 
can  have  an  heir.  Xcmo  est  litres  virmtis.  A  man 
may  have  an  lieir  apjuirfnt  or  an  heir  iircsumpiivv,  but 
until  his  decease  he  has  no  licir.  The  heir  apparent 
is  the  person  Avho,  if  he  survive  the  ancestor,  must 
certainly  be  his  heir,  as  the  eldest  son  in  the  lifetime 
of  his  father.  The  he\v  presumptive  is  the  person  who, 
though  not  certain  to  be  heir,  at  all  events,  should  he 
survive,  would  yet  be  the  heir  in  case  of  the  ancestor's 
immediate  decease.  Thus  an  only  daughter  is  the 
heiress  presumptive  of  her  father ;  if  he  were  now  to 
die,  she  would  at  once  be  his  heir;  but  she  is  not 
certain  of  being  heir,  for  her  father  may  have  a  son, 
who  would  supplant  her,  and  become  heir  apparent 
during  the  father's  lifetime,  and  his  heir  after  his 
decease.  An  heir  at  law  is  the  only  person  in  whom 
the  law  of  England  vested  property,  whether  he  would 
or  not.  If  I  make  a  conveyance  of  land  to  a  person 
in  my  lifetime,  or  leave  him  any  propert}^  by  my  will, 
he  may,  if  he  jileases,  disclaim  taking  it,  and  in  such 
case  it  will  not  vest  in  him  against  his  will  (t).  But  an 
heir  at  law,  immediately  on  the  decease  of  his  ancestor, 
became  at  common  law  presumptively  possessed,  or 
seised  in  law,  of  all  his  lands  (/i).  No  disclaimer  that  he 
might  make  would  have  any  effect,  though,  of  course, 
he  might,  as  soon  as  he  pleased,  dispose  of  the  property 
by  an  ordinary  conveyance.  Under  the  Land  Transfer 
Act,  1897  (0,  the  heir  still  succeeds  immediately  upon 


(/t)  Ante,  p.  76. 

(i)  Nidoson  v.  Wordsworth, 
2  Swanst.  ?.G5,  372;  Malhtt  v. 
Wihon,  U)0;i  2  Ch,  494. 


(Ji)  Watkins  on  Descents.   2." 
26  (4th  ed.  i)4). 

0)  Ante,  pp.  29,  75. 
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his  ancestor's  death  to  the  beneficial  interest  in  the 
lands  held  by  the  ancestor  iu  fee  simple :  but  at  law 
the  estate  of  the  deceased  vests  at  once  in  his  executors, 
if  he  should  have  left  a  will  appointing  executors  (///) ; 
and  they  become  seised  of  the  lands  in  law  in  the  same 
manner  as  the  heir  formerly  became  seised.  And  if 
the  deceased  should  have  left  no  executor,  or  died  in- 
testate, his  fee  simple  estates  vest  in  his  administrator 
so  soon  as  appointed  (»).  And  the  heir  does  not  now 
acquire  his  ancestor's  estate  at  law  (o),  until  the  lands 
have  been  conveyed  to  him  by  the  executors  or  adminis- 
trator. In  these  circumstances  it  does  not  appear  that 
the  heir  can  divest  himself  of  his  beneficial  title ;  but 
it  remains  to  be  decided  whether  a  disclaimer  by  the 
heir  of  the  benefit  of  a  conveyance  made  to  him  by 
the  executors  or  administrator  can  have  any  effect. 

A  title  as  heir  at  laAv  is  not  nearly  as  frequent  now 
as  it  was  in  the  times  when  the  right  of  alienation  was 
more  restricted.     And  when  it  does  occur  it  is  often 
established  with  difficulty.    This  difficulty  arises  more 
from  the  nature  of  the  facts  to  be  proved  than  from 
any  uncertainty  in  the  law.     For  the  rules  of  descent 
have  now  attained  an  almost  mathematical  accuracy, 
so  that,  if  the  facts  are  rightly  given,  the  heir  at  law 
can  at  once  be  pointed  out.     The  accuracy  of  the  law  Gradual 
has  arisen  by  degrees,  by  the  successive  determination  [hu^ia^w^of 
of  disputed  points.     Thus,  in  the  time  of  Henry  II.,  descents, 
when  the  laws  of  tenure  were  beginning  to  be  generally 
developed  (j^),  an  estate  of  inheritance  held  by  military 
tenure  descended  first  to  the  deceased  tenant's  eldest 

(m)  Be  Paiolry  and  London  and  2G    Cli.    D.   4.32;    Re    William*' 

Frovinciainanh,^\HH),\Vh.  ^^.  Trmtx,  .SO   Ch.  D.  231;    Larhin 

(it)  See  (u(<e,  pp.  29,  T;") ;  Wins.  v.    Dryxdale,   1  Victorian   L.    II. 

I'ers.   Prop.   44:],  47:5—47;),   Ititli  (I/xw)  lfJ4. 

ed.     It  appears  that,  wliero  there  (o)  Kxoept    of  course    in    the 

is  no  executor,  tli.o   estate  still  case  mentioned  in  the  previous 

descends   to    the    heir,   pending  note, 

the  appointment  of  an  adminis-  (p)  Auti;  p.  !."». 
trator ;   see   lie   rHiiwfg   Trwii^, 
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or  only  son  ;  whilst  the  inheritance  of  a  free  sokeman, 
if  anciently  divisible,  was  shared  lietween  all  his  sons ; 
if  not,  it  passed  to  his  eldest  or  youngest  son,  according 
to  local  custom.  In  default  of  sons,  all  the  daughters 
succeeded  in  equal  shares,  whether  the  late  tenant 
were  sokeman  or  knight.  If  he  had  left  no  children, 
the  descendants  of  children  (q)  were  the  next  heirs.  In 
default  of  lineal  descendants,  the  brothers  and  sisters 
came  in ;  and  if  they  were  dead,  their  children  ;  then 
the  uncles  and  their  children ;  and  then  the  aunts  and 
their  children ;  males  being  always  preferred  to  females, 
and  the  inheritance  of  males  or  females  in  equal  degree 
of  kinship  being  governed  by  the  same  rules  as  in  the 
case  of  sons  or  daughters  {>■).  Bracton,  stating  the 
law  of  the  King's  Court  as  to  the  inheritance  of  land, 
gives  descent  to  the  eldest  of  several  sons  as  the  rule, 
and  mentions  the  case  of  sokemen's  land  anciently 
divisible  as  an  exception  (s).  As  the  term,  free  sokemen 
was  not  used  to  denote  any  but  the  original  class  of 
free  sokemen,  a  limited  and  diminishing  number  of 
men,  this  exception  did  not  become  the  rule  for  land 
held  in  socage  in  its  later  meaning  of  free  tenure  by 
certain  service  not  military.  As  we  have  seen,  the 
tenants  in  socage  (in  this  sense  of  the  word)  included 
many  whose  services  were  originally  of  a  military 
nature  (/)•  The  lands  of  these  remained  subject  to 
descent  to  the  eldest  son,  though  their  tenure  lost  its 
military  character.  And  whenever  new  tenures  were 
created  of  a  nature  to  be  classed  as  socage,  the  land 
followed  the  general  rule  of  descent  {u).  Thus  descent 
to  the  eldest  of  several  males  in  the  same  degree  of 
kinship  was  established  as  the  law  for  all  freehold 
land,  whether  held  b}^  knight's  service  or  in  socage  ; 
except,  as  we  have  seen,  in  the  case  of  the  custom  of 

(g)  Glanv.  vii.  3.  (<)  Ante,  p.  52.  and  n.  (/). 

(r)  Glanv.  vii.  4.  (m)  P.  &  M.  Hist.  Eng.  Law, 

(«)  Bract,  fo.  62  b,  64,  76  a,  ii.  260—268, 
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gavelkind  (./).  In  Bracton's  time,  too,  or  shortly  after, 
it  was  established  that  all  descendants  in  infinitum  of 
any  person  who  would  have  been  heir,  if  livinp;,  were 
allowed  to  inherit  by  right  of  representation.  Thus,  if 
the  eldest  son  died  in  the  lifetime  of  his  father,  and  left 
issue,  that  issue,  though  a  grandson  or  granddaughter 
only,  was  to  be  preferred  in  inheritance  before  any 
younger  son  (//).  The  father,  moreover,  or  any  other 
lineal  ancestor,  was  never  allowed  to  succeed  as  heir 
to  his  son  or  other  descendant.  And  it  was  established  / 
after  Bracton's  time,  that  kindred  of  the  half-l^lood 
should  be  altogether  excluded  from  inheritance  {z).  I 
The  rules  of  descent,  thus  gradually  fixed,  long  remained 
unaltered.  Lord  Hale,  in  whose  time  they  had  con- 
tinued the  same  for  about  400  years,  was  the  first  to 
reduce  them  to  a  series  of  canons  {a) ;  whicli  was  after- 
wards admirably  explained  and  illustrated  by  Black- 
stone,  in  his  well-known  Commentaries  ;  nor  was  any 
alteration  made  till  the  enactment  of  the  Inheritance 
Act,  1833  {h).  By  this  Act,  amongst  other  important 
alterations,  the  father  is  heir  to  his  son,  supposing  the 
latter  to  leave  no  issue ;  and  all  lineal  ancestors  are 
rendered  capable  of  being  heirs  {c)  ;  relations  of  the 
half-l)lood  are  also  admitted  to  succeed,  though  only 
on  failure  of  relations  in  the  same  degree  of  the  whole 
l)lood  {<}).  The  Act  has,  moreover,  settled  a  doubtful 
point  in  the  law  of  descent  to  distant  heirs.  The  rules 
of  descent,  as  modified  l)y  this  Act,  will  be  found  at 
large  in  the  ninth  chapter. 

(a;)  Ante,  p.  59.  Q,)  Slut. :'.  k  4  Will.  IV.  c.  IOC, 

(j/)  P.  &  M.  Hist,  Eng.  Law,  amended  by  22  &  2:5  Vict.  c.  :!:», 
ii.  281—281.  88.  I'J,  2(1. 

(z)  P.  &  M.  Hist.  Enj:.  Law,  (r)  Stat.  3  &  4  Will.  IV.e.  lOO, 

ii.  284  87.,  300  sq. ;  Litt.  s.  6.  8.  »!. 

(a)  Hale's   Hist.    Com.  Law,  (J)  Stat.  3  &   4  Will.  IV.  c. 

Gth  ed.,  p.  318  iq.  100,  s.  9. 
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OF    AN    ESTATE    TAIL. 


Estate  tail. 


General  or 
special. 


IMiile  or 
female. 


Haying  considered  the  incidents  of  the  greatest 
estate  of  freehold,  that  in  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let 
us  proceed  to  examine  the  lesser  estates  of  freehold. 
Of  these  we  shall  first  notice  an  estate  tail,  or  an 
estate  given  to  a  man  and  the  heirs  of  Ids  body.  This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on 
the  decease  of  the  first  owner,  to  all  his  lawful  issue, — 
children,  grandchildren,  and  more  remote  descendants, 
so  long  as  his  posterity  endures, — in  a  regular  order 
and  course  of  descent  from  one  to  another :  and,  on 
the  other  hand,  if  the  first  owner  should  die  without 
issue,  his  estate,  if  left  alone,  will  then  determine.  An 
estate  tail  may  be  either  general,  that  is,  to  the  heirs 
of  his  body  generally  and  without  restriction,  in  which 
case  the  estate  will  be  descendil^le  to  every  one  of  his 
lawful  posterity  in  due  course ;  or  special,  when  it  is 
restrained  to  certain  heirs  of  his  body,  and  does  not  go 
to  all  of  them  in  general ;  thus,  if  an  estate  be  given 
to  a  man  and  the  heirs  of  his  body  by  a  particular 
wife ;  here  none  can  inherit  but  such  as  are  his  issue 
by  the  wife  specified.  Estates  tail  may  be  also  in  tail 
male,  or  in  tail  female  ;  an  estate  in  tail  male  cannot 
descend  to  any  but  males,  and  male  descendants  of 
males  ;  and  cannot,  consequently,  belong  to  any  one 
who  does  not  bear  the  surname  of  his  ancestor  from 
whom  he  inherited  :  so  an  estate  in  tail  female  can 

(a)  Ante,  p.  G. 
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only  descend  to  females,  and  female  descendants  of 
females  (b).  Special  estates  tail,  confined  to  the  issue 
by  a  particular  wife,  are  not  now  common  :  the  most 
usual  kinds  of  estates  tail  now  given  are  estates  in 
tail  general,  and  in  tail  male.  Tail  female  scarcely 
ever  occurs. 

The  owner  of  an  estate  tail  is  called  a  doiwc  in  tail,  Donee  iu  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  that 
such  correlative  words  as  donov  and  donee,  lessor  and 
lessee,  and  many  others  of  a  like  termination,  are  used 
in  law  to  distinguish  the  person  from  whom  an  act 
proceeds,  from  the  person  for  or  towards  whom  it  is 
done.  The  owner  of  an  estate  tail  is  also  called  a 
tenant  in  tad,  for  he  holds  his  land  for  some  lord,  as  Tonant  in 
much  as  a  tenant  in  fee  simple  (e),  only  for  a  less 
estate.  But  a  tenant  in  tail  in  possession  of  land  now 
largely  enjoys  the  advantages  of  ownership ;  and,  as 
we  shall  see,  it  has  long  been  in  his  power  to  har  fJie 
entail,  and  thus  convert  his  estate  into  an  estate  in  fee 
simple.  To  explain  the  nature  of  an  estate  tail  and 
its  incidents,  we  must  refer  ])riefiy  to  its  history. 

The  reader  has  been  so  far  made  acquainted  with  Coiiatcml 
the  course  of  descent  of  a  fee  (d)  as  to  be  aware  that,  niil^htluhcrit 
as  early  as  the  time  of  Henry  II.,  if  the  tenant  of  la  a  fee. 
fee  left  no  issue,  his  collateral  relations  were  admitted 
to  succeed  as  his  heirs  (e).     So  that  an  estate,  which 
had  l)een  granted  to  a  man  and  his  heirs,  descended, 
on  his  death,  not  only  to  his  offspring,  l)ut  also,  in 
default  of  oft'spring,  to  his  other  relations  in  a  defined 
order  of  succession.  Hence  if  it  were  wished  to  confine 
the  inheritance  to  the  offspring  of  the  donee,  it  became 
necessary  to  limit  the  estate  expressly  to  him  (iiul  the 

(h)  Litt.  HH.  13,  14,  15,  16,  21  ;  (d)  Ante,  \\  10. 

2  Black.  Conim.  11:5.  1 11.  (e)  Ante,  i>.  SS. 

(c)  Ante,  jip.  6,  7,  :i7. 
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and't'L'^hcird  lii'ir.s  of  li i.s  /;ru/// (/),  making  what  was  tlieii  called  a 
of  his  body.  ronditioiKt}  ijifi,  by  reason  of  the  condition  implied  in 
A  conditional  the  donation,  that  if  the  donee  died  without  such  par- 
ticular heirs,  or  in  case  of  the  failure  of  such  heirs  at 
any  future  time,  the  land  should  revert  to  the  donor  {(i) . 
Such  a  condition  ^Yas  especially  implied  in  a  gift  of 
land  in  frank  marriage  (//)•  In  such  cases,  therefore, 
the  collateral  relations  of  the  donee  could  never  inherit 
the  land  as  his  heirs :  for  if  his  issue  failed,  the  donor 
might  resume  possession  of  the  land  (0-  But,  as  in 
the  case  of  simple  fees  (A),  the  donee  of  a  fee  granted 
by  such  a  conditional  gift  gradually  acquired  the  power 
of  alienating  the  land,  first,  as  against  his  issue,  and 
then  as  against  his  lord.  For  when  one  seised  of  land 
in  fee  simple  gave  it  to  another  and  the  heirs  of  his 
body,  this  was  necessarily  accomplished  by  subinfeuda- 
tion, and  the  donor  and  his  heirs  remained  the  lords 
of  the  donee  and  the  heirs  of  his  body,  who  became 
their  tenants  (/). 

Growth  of     1         The  doctrine,  that  the  heir  can  only  claim  by  suc- 

aUenatin"-        cession,  not  by  purchase  {m),  was  applied  to  conditional 

land  given  to    as  well  as  simple  fees  (»).     This  enabled  the  donee  of 

tiie  heirs  of      land  to  himself  and  the  heirs  of  his  body  to  dispose 

his  body.         Qf  ^j-^g  \q;i-^({  as  against  such  heirs  (o).     If,  however,  the 

donee  had  no  such  heir,  or  if  he  had  such  an  heir,  who 

afterwards  died  without  issue,  the  intention  of  the  gift 

was,  in  either  case,  that  the  land  should  revert  to  the 

donor.     No  alienation  by  the   donee  was  allowed  to 

prevent  this  in  the  former  case  (/>) :  but  in  the  latter 

case   it   was  otherwise.     For   earl}^   in   the   reign   of 

Edward  I.  it  seems  to  have  been  considered  that,  in 


(/)  Bract,  fo.  17  b,  47  a,  08  b, 
69  a;  Co.  Litt.  290  b.  u.  (1),  V.  1. 

{g)  2  Black.  Comm.  110;  see 
P.  &  M.  Hist.  Eng.  Law,  ii. 
10—19. 

(70  Ante,  p.  GS  ;  Bract,  fo.  20  b. 

(«■)  Bract,  fo.  69  a. 


(A)  Ante,  p.  GS. 
(?)  Ante,  p.  ;)8. 
(m)  Ante,  p.  69. 
(h)  Bract,  fo.  17  b. 
(o)  Bracton's  Xote  Book,  case 
566 ;  Y.  B.  44  Edw.  III.  M  a,  pi.  13, 
(p)  Fitz.  Abr.  Formcdon,  G^i. 
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the  case  of  a  gift  of  land  to  a  man  unci  the  heirs  of  his 
body,  or  a  similar  conditional  gift,  the  l)irtli  of  issue 
was  a  performance  of  the  condition,  so  as  to  enable  the 
donee  to  alien  in  fee.  Upon  the  birth  of  issue  therefore 
the  donee  could  dispose  of  the  land  to  another  and  liis 
heirs  generally ;  and  it  was  held  that  such  alienation 
would  prevent  the  land  from  reverting  to  the  donor, 
if  the  issue  of  the  donee  came  afterwards  to  an  end  (q). 
So,  too,  if  the  donor  had  given  over  the  land  to  some 
third  person  in  case  of  the  failure  of  issue  of  the  first 
donee, — conferring  what  was  afterwards  known  as  an 
estate  in  remainder  expectant  on  the  determination  of 
the  interest  of  the  first  donee  (r), — it  appears  that  aliena- 
tion by  the  first  donee  after  the  birth  of  issue  might 
have  deprived  such  third  person  of  his  right  to  have 
the  land,  if  the  issue  failed.  The  original  intention  of 
such  gifts  was  therefore  in  a  great  measure  defeated ; 
originall}',  on  failure  of  the  issue  the  lands  reverted  to 
the  donor,  or  remained  to  the  person  whom  the  donor 
had  appointed  to  succeed  in  that  event ;  but  now 
nothing  was  requisite  but  the  mere  birth  of  issue  to 
give  the  donee  a  complete  power  of  disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of  the 
time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  b}' 
conditional  gifts  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again ;  whilst 
at  the  same  time  they  perceived  the  power  of  their 
own  families  weakened  by  successive  alienations.     To 

(q)  Stat.  13  Edw.  I.  c.  1,  pro-  fo.  29+  (§  53),  295  (§  4);   Britlon 

amble:  Fitz.  Abr.  Formcdon,  02,  (ed.  Nichols),  vol.  ii.  p.  15'2  ami 

U5;  Ploml.  246;  Co.  Litt.  19  a;  note  (m) ;  :Mirror,  i-h.  v.  stet.  .".. 
2  Inst.  333.     Conveyance  by  fine  (r)  As  to  sudi  j^'ifts,  see  Bract. 

{ante,  p.  72,  n.  (z))  seems  to  havi;  fo.  18  b,  tJ7  a,  (J!»  a,  2G2  b ;    Muit- 

boen   used    to    bur    the    donor's  land,  L.  Q.  R.  vi.  22;    P.  &  M. 

right    to    the   reversion    of    tlio  Hist.  Eng.  Law,  ii.  23—25. 
lands  on  failure  of  issue ;  Fleta, 
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statute  Be 
Ihnis. 


Fee  tail. 


Inconveni- 
ence of  strict 
entails. 


remedy  these  evils,  it  was  enacted  in  the  reign  of 
Edward  I.  by  the  famous  statute  De  Donis  Condition- 
ahbus  (s), — and  no  doubt  as  was  then  thought  finally 
enacted, — that  the  will  of  the  donor,  according  to  the 
form  in  the  deed  of  gift  manifestly  expressed,  should 
be  from  thenceforth  observed ;  so  that  they,  to  whom 
the  tenement  was  given,  should  have  no  power  to  alien 
it,  whereby  it  should  fail  to  remain  unto  their  own  issue 
after  their  death,  or  to  revert  unto  the  donor  or  his 
heirs,  if  issue  should  fail. 

Since  the  passing  of  this  statute,  an  estate  given  to  a 
man  and  the  heirs  of  his  body  has  been  always  called  an 
estate  tail,  or  more  properly,  an  estate  in  fee  tail  {feiuium 
talliatam).  The  word  tail  is  derived  from  the  French 
word  tailler,  to  cut,  the  inheritance  being  by  the  statute 
De  Donis,  cut  down  and  confined  to  the  heirs  of  the 
body  strictly  (0  ;  but,  though  an  estate  tail  still  bears 
a  name  indicative  of  a  restriction  of  the  inheritance  from 
any  interruption  in  its  course  of  perpetual  descent  from 
father  to  son,  we  shall  find  that  in  fact  the  right  to 
establish  such  exclusive  perpetual  descent  has  long  since 
been  abolished.  When  the  statute  began  to  operate,  the 
inconvenience  of  the  strict  entails,  created  under  its 
authority,  became  sensibly  felt ;  children,  it  is  said,  grew 
disobedient  when  they  knew  they  could  not  be  set  aside  ;■ 
'^  farmers  were  deprived  of  their  leases  ;  creditors  were 
3  defrauded  of  their  debts ;  and  innumerable  latent  entails 
were  produced  to  deprive  purchasers  of  the  land  they 
had  fairly  bought ;  treasons  also  were  encouraged,  as 
estates  tail  were  not  liable  to  forfeiture  longer  than  for 
the  tenant's  life  (»)•  The  nobility,  however,  would  not 
consent  to  a  repeal,  which  was  many  times  attempted  by 
the  commons  {x),  and  the  Act  has  never  been  directly 


(••!)  Stat.  13  Edw.  I.  c.  1,  called 
also  the  Statute  of  Westminster 
the  Second. 

(0  Litt.  s.  IS;  Co.  Litt.  IS  b, 
327  a,  u.  (2);   Wright's  Tenures, 


187:  2Blaek.  Comm.  112;  P.  &:M. 
Hist.  Eng.  Law,  ii.  19.  n.  (0). 

(m)  2  Black.  Comm.  IIG. 

(x)  2  Cru.  Eec.  9,  10,  3rd  ed. 
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repealed.     But  at  length  means  were  found  of  evading 

its  operation  ;  for  the  judges,  in  construing  the  statute, 

had  admitted  a  principle,  which  afterwards  gave  a  handle 

to  overturn  it  altogether.    It  was  held  that  if  the  tenant 

in  tail  disposed  of  the  land,  but  left  (i-sHcts,  or  lands  of  Alienation  by 

equal  value,  to  his  issue,  tlie  issue  were  bound  to  abide    ^^^^^  ^^ 

by  his  alienation  of  the  entailed  lands  (//).    This  seems 

fair  enough,  but  the  principle  of  recompense  in  value  Principle  of 

was  afterwards  extended  so  as  to  l)ar  the  issue  from  fecompeimc 

in  value  bar- 
asserting  their  rights  to  the  entailed  lands,  if  a  mere  ring  issue  in 

judgment  had  been  given  entitling  them  to  recover  from 

some  other  person  lands  of  equal  value  instead.     It  is 

uncertain  when  this  extension  of  the  principle  was  first 

admitted  (z)  :  but  it  was  recognised  in  a  case,  called 

Taltarum'H  case,  decided  in  the  twelfth  year  of  the  reign  Taitanm^s 

of   King   Edward   IV.  (a).     And   as   the  principle   so  ^^"''' 

extended  was    allowed   to    hold   good,    although   the 

judgment  for  recovery  in  value  had  been  obtained  by 

collusion  with  the  tenant  in  tail,  the    result   was   to 

secure  the  practical  abolition  of  the  law  of  entail.     For 

it  became  possible  for  any  one  possessed  of  land  as 

tenant  in  tail  to  get  rid  of  the  entail  ])y  taking  the 

requisite  judicial  proceedings. 

13y  the  connnon  law,  Ihial  judgment  for  the  recovery 

of  land  in  a  writ  of  right,  the  highest  form  of  real  action, 

was  not  only  conclusive  of  the  right  to  the  land,  as 

between  the  parties  to  the  action,  but  barred  all  othoi" 

persons'  claims  unless  promptly  asserted  (/>).      This 

afforded  to  a  tenant  in  possession  of  land  an  opportunity, 

in  certain  cases,  of  defeating  the  lawful  claims  of  others 

to  the  land,  by  suflering  a  recovery  of  the  land  to  be  Suffering  a 

recovery. 

(y)  2     Cru.     Rec.     '211—217;  Casi's    on    Heal    I'rni.ertv,    695, 

Litt.   8.    712;    Co.   Litt.   373  b,  i'.rdcd.;  Cru.  Ki'c.  217-219 ;  see 

note  (2),  374  b.  L.  Q.  R.  ix.  1.  xii.  301. 

(s)  See  !Ui  article  by  Sir  n.  AV.  (b)  Sec    mite,   p.    72,    n.    (2); 

Klpliinstono,  L.  Q.  R.  vi.  280.  F.    \.    B.    (1;    Co.    Litt.    2.14    b; 

(a)  Y.    B.    12    K(lw.   IV.   19,  1'.  &  INI.  Hist.  Kiig.  l.aw,  ii.  75. 
translated    in    Tudor's   Leading 
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obtained  in  a  collusive  action  brought  against  him.  Such 
proceedings  were  in  fact  used  to  deprive  termors  of  their 
leases,  and   by  ecclesiastics   to  evade  the  statute  of 
Mortmain  (r),  until  it  was  provided  by  statute  (^0  that 
in  such  cases  collusive  recoveries  might  be  falsified,  or 
annulled  (c).     And,  under  the  statute  De  Donis,  if  a 
I  tenant  in  tail  merely  suffered  judgment  for  the  recovery 
of  his  lands  to  be  obtained  in  a  friendly  action  against 
,  him,  it  was  held  that  his  issue  after  his  death  might 
j  falsify  the  recovery,  and  gain  possession  of  the  entailed 
I  lands  (/■).     Recourse  was  had  therefore  to  the  law  of 
Warranty.       warranty  (//),  whereby  one,  who  had  warranted  the  title 
Vouching  to     to  lands  given  by  him  to  another,  was  liable  to  be  vouched 
warranty.        ^^^  irarmutij,  that  is,  called  upon  to  defend  any  action 
brought  to  recover  the  lands,  and  to  be  adjudged  to 
render  to  his  donee  lands  of  equal  value,  if  he  failed  in 
his  defence  (h).     The  tenant  in  tail  then,  on  the  collu- 
sive action  being  brought,  vouched  to  warranty  some 
third  person,  presumed  to  have  been  the  original  grantor 
of  the  estate  tail.     This  third  person  was  accordingly 
called  upon ;  who,  in  fact,  had  had  nothing  to  do  with 
the  matter ;    but,  being  a  party  in  the  scheme,  he 
appeared  in  Court  and  admitted  the  alleged  warranty, 
and  then  allowed  judgment  to  go  against  him  by  default. 
Whereupon  judgment  was  given  for  the  demandant  or 
plaintiff,  to  recover  the  lands  from  the  tenant  in  tail ; 
and  the  tenant  in  tail  had  judgment  empowering  him  to 
"  recover  a  recompense  in  lands  of  equal  value  from  the 

defaulter,  who  had  thus  cruelly  failed  in  defending  his 
title  (/).  If  any  such  lands  had  been  recovered  under 
the  judgment,  they  would  have  been  held  by  the  tenant 
for  an  estate  tail,  and  would  have  descended  to  the  issue, 
in  lieu  of  those  which  were  lost  by  the  warrantor's 

(c)  See  ante,  pp.  53,  76.  Litt.  361  a. 

(d)  See  stata.  6  Edw.  I.  c.  11 ;  (</)  See  ante,  pp.  88,  08. 

13  Edw.  I.  c.  3,  4,  32;  21  Hen.  (JO  See  Glanv.  lib.  iii. ;   Bract, 

YIII.  c.  15:  Co.  Litt.  46  a,  fo.  380  sg. 

(e)  Cru.  Rec.  2— 4,  187,  35G.  (/)  Co.    Litt.    361   b;     Black. 
(/)  Litt.    S8.    688—690 ;    Co.  Comm.  358. 
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default  (/i).     But  the  defaulter,  on  whom  the  burden 
was  thus  cast,  was  a  man  who  had  no  lands  to  give, 
some  man  of  straw,  who  could  easily  be  prevailed  on  to 
undertake  the  responsibility ;  and,  in  later  times,  the 
crier  of  the  Court  was  usually  employed.     Still,  on  the 
principle  above  stated  (0,  the  mere  judgment  for  recovery 
in  value  was  held  to  preclude  the  issue  from  subse- 
quently asserting  their  right  to  the  lands ;  so  that  their 
claim  was  effectually  defeated,  and  the  estate  tail  was 
said  to  be  harri'd.     And  not  only  wore  the  issue  barred  Entail  barrea. 
of  their  right,  but  the  donor,  who  had  made  the  grant, 
and  to  whom  the  lands  were  to  revert  on  failure  of  issue, 
had  his  reversion  barred  at  the  same  time  {m).     So  also  Tlio  reversion 
all  estates  which  the  donor  might  have  given  to  other  '^^^"^■^• 
persons,  expectant  on  the  decease  of  the  tenant  in  tail 
without  issue  (and  which  estates,  as  we  have  seen  (/O, 
are  called  remainders  expectant  on  the  estate  tail),  were  Amlre- 
equally  barred.    The  demandant,  in  whose  favour  judg-  ^^^^  ^^^' 
ment  was  given,  became  possessed  of  an  estate  in  fee 
simple  in  the  lands ;  for  in  a  recovery  the  lands  were 
always  claimed  in  fee  simple  (o),  and  the  demandant,  \ 
being  a  friend  of  the  tenant  in  tail,  of  course  disposed  j 
of  the  estate  in  fee  simple  according  to  his  wishes. 

Such  a  piece  of  solemn  juggling  could  not  long  have  i 
held  its  ground,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community ;  but,  as  it  was,  the 
progress  of  events  tended  only  to  make  that  certain 
which  at  first  was  questionable;  and  proceedings  on  the 
principle  of  those  above  related,  under  the  name  of  Common 
suffering  common  recoveries,  maintained  their  ground    ^^**-'''*^^- 
and  long  continued  in  common  use  as  the  undoubted 
privilege  of  every  tenant  in  tail.     The  right  to  suffer 
a  common  recovery  was  considered  as  the  inseparable 

(/i)  2  Black.  Comm.  3G0.  Roc.  187,  2.-)8. 

(0  Ante,  \\  0.5.  (n)  Ante,  p.  i):'.. 

(m)  2  Black.  Comm.  3G0 ;  Cru.  (o)  Co.  Litt.  5)  b ;  Cni.  Roc.  15. 

W.R.P.  7 
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incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this  right  was  held  void  i])).  Complex,  however,  as 
the  proceedings  above  related  may  appear,  the  ordinary 
forms  of  a  common  recorcrij  in  later  times  were  more 
complicated  still ;  for  it  was  found  expedient  not  to 
bring  the  collusive  action  against  the  tenant  in  tail 
himself,  but  that  he  should  come  in  as  one  vouched  to 
warranty  (q).  The  lands  were,  therefore,  in  the  first 
place  conveyed,  by  a  deed  called  the  recovery  deed,  to 
a  person  against  whom  the  action  was  to  be  brought, 
Tenant  to  the  and  who  was  called  the  tenant  to  the  xircecipe  or  writ  (r). 
The  proceedings  then  took  place  in  the  Court  of_Common 
Pleas,  which  had  an  exclusive  jurisdiction  in  all  real 
actions.  A  regular  writ  was  issued  against  the  tenant 
to  the  iinecipe  by  another  person,  called  the  demandant ; 
the  tenant  in  tail  was  then  vouched  to  warranty  by  the 
tenant  to  the  lyrcccipc.  The  tenant  in  tail,  on  being 
vouched,  then  vouched  to  warranty  in  the  same  way  the 
crier  of  the  Court,  who  was  called  the  common  vouchee. 
The  demandant  then  craved  leave  to  imparl  or  confer 
with  the  last  vouchee  in  private,  which  was  granted  by 
the  Court ;  and  the  vouchee,  having  thus  got  out  of 
Court,  did  not  return  ;  in  consequence  of  which  judg- 
ment was  given  in  the  manner  before  mentioned,  on 
which  a  regular  writ  was  directed  to  the  sheriff  to  put 
the  demandant  into  possession  (s).  The  proceedings, 
as  may  be  supposed,  necessarily  passed  through  nume- 
rous hands,  so  that  mistakes  were  not  unfrequently 
made,  and  great  expense  was  always  incurred  (0.     To 


prajcipe. 


Demandant. 


(p)  Mary  Portington^s  case,  10 
Rep.  35  b;  Co.  Litt.  224  a,  379  b, 
n.  (1);  Fearne  C.  K.  2G0;  2  Bl. 
Com.  116 ;  Dmvkins  v.  Lord 
Penrhyn,  G  Ch.  D.  318,  4  App, 
Caa.  51. 

((/)  See  Cm.  Eec.  244  ^q^. 

(r)  By  Stat.  14  Geo.  II.  c.  20, 
commonly  called  Mr.  Pigott's 
Act,  it  was  sufficient  if  the  con- 
veyance   to    the    tenant  to   the 


prsecipe  appeared  to  be  executed 
before  the  end  of  the  term  in 
which  the  recovery  was  suft'ered  ; 
1  Brest.  Con.  61  sq. ;  GoodrifjM 
d.  Burton  v.  Righy,  5  T.  Kep. 
177.  Recoveries,  being  in  form 
judicial  proceedings,  could  only 
be  suiiered  in  term  time. 

(s)  Cm.  Eec.  ch.  1,  p.  12. 

(0  See  1st  Report  of  Real  Pro- 
perty Commissioners,  25. 
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remedy  this  evil  an  Act  of  Parliament  («)  was  accord- 1 
ingly  passed  in  the  year  1833,  on  the  recommendation 
of  the  commissioners  on  the  law  of  real  propert}'.  This  Recoveries 
Act,  which  in  the  wisdom  of  its  design,  and  the  skill  '^  ^'^  ^^  '^  • 
of  its  execution,  is  quite  a  model  of  legislative  reform, 
abolished  the  whole  of  the  cumbrous  and  suspicious- 
looking  machinery  of  common  recoveries.  It  has  sub- 
stituted in  their  place  a  simple  deed,  executed  by  the 
tenant  in  tail  and  inrolled  within  six  calendar  months 
after  its  execution  («•),  formerly  in  the  Court  of  Chan- 
cery, and  now  in  the  Central  Office  of  the  Supreme 
Court  (x)  :  by  such  a  deed,  a  tenant  in  tail  in  posses- 
sion is  now  enabled  to  dispose  of  the  lands  entailed  for 
an  estate  in  fee  simple ;  thus  at  once  defeating  the 
claims  of  his  issue,  and  of  all  persons  having  any 
estates  in  remainder  or  reversion. 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  ])e  barred.  There 
was  another  assurance  as  effectual  in  defeating  the 
claim  of  the  issue,  though  it  was  inoperative  as  to 
the  remainders  and  reversion.  This  was  a  fine.  The  A  fine, 
nature  of  a  fine  and  its  effect  in  barring  all  claims  to 
the  land  not  made  within  a  year  and  a  day  afterwards 
have  been  previously  explained  (//) .  If  a  fine  were  levied 
of  entailed  lands,  the  rights  of  the  issue  and  of  those 
to  whom  the  reversion  belonged,  were  expressly  saved 
by  the  statute  Dc  Donis  {z)  from  being  barred  under 
the  old  doctrine  of  non-claim.  The  power  of  barring 
future  claims  was  taken  from  fines  in  the  reign  of 

(m)  "An  Act  for  the  abolition  !<rah  v.  Whilinore-Seah,  1907.  '1 

of  fines  find  recovericiH,  and  for  Cb.  332. 

the  substitution  of  more  simple  {x)  Sec  sect.  7i;  stats.  3tj  &  .37 

modes  of  assurance."    Stat.  3  &  4  Vict.  c.  6(!,  ss.  IC,  77:   42  Sc  13 

Will.  IV.  c.  74,  drawn   by  IVIr.  Vict.  c.  78;  R.  S.  C,  18S3,  Ord. 

Brodic ;  1  Hayes's  Conveyancing',  IjXI.  r,  9. 

155.  (y)  Ante,  i>i>.   72.    n.   (z),    9:?, 

(io)  Sect.  41.     The   inrolmcnt  n.  (7). 

may  take  place  after  the  death  \z)  Stat.  13  Edw.  I.  c.  1. 
of  the  tenant  in  tail ;   Whitinore- 
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Proclama- 
tious. 


Fines 
abolished. 


Edward  III.  {a) ;  but  it  was  again  restored,  with  ail 
extension,  however,  of  the  time  of  claim  to  five  years, 
by  statutes  of  Richard  III.  (h)  and  Henry  VII.  {<■) ;  by 
which  statutes  also  provision  was  made  for  the  open 
proclamation  of  all  fines  several  times  in  Court,  during 
which  proclamation  all  pleas  were  to  cease ;  and  in  order 
that  a  fine  might  operate  as  a  bar  after  non-claim  for 
five  years,  it  was  necessary  that  it  should  be  levied  with 
proclamations  (d) .  A  j  udicial  construction  of  the  statute 
of  Henry  YIL  (e),  quite  apart,  as  it  should  seem,  from 
its  real  intention  (/),  gave  to  a  fine  by  a  tenant  in  tail 
the  force  of  a  bar  to  his  issue  after  non-claim  by  them 
for  five  years  after  the  fine  ;  and  this  construction  was 
confirmed  by  a  statute  of  the  reign  of  Henry  VIII., 
which  made  the  bar  immediate  (g).  Since  this  time 
the  eft'ect  of  fines  in  barring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  till  their 
abolition ;  which  took  place  at  the  same  time,  and  by 
the  same  Act  of  Parliament  (li),  as  the  abolition  of 
common  recoveries.  A  deed  inrolled  in  the  Central 
Office  of  the  Supreme  Court  (/)  is  now  substituted,  as 
well  for  a  fine,  as  for  a  common  recovery. 

Although  strict  and  continuous  entails  have  long 
been  virtually  abolished,  their  remembrance  seems  still 


(a)  Stat.  34  Edw.  III.  c.  IG,  a 
curious  specimen  of  the  concise- 
ness of  ancient  Acts  of  Parlia- 
ment. This  is  the  whole  of  it ; 
"Also  it  is  accorded  that  the 
plea  of  non-claim  of  fines,  which 
from  henceforth  shall  be  levied, 
shall  not  bo  taken  or  holden  for 
any  bar  in  time  to  come." 

(h')  1  Ric.  III.  c.  7. 

(c)  4  Hen.  VII.  c.  24  ;  see  also 
Stat.  31  Eliz.  c.  2. 

(d)  By  stat.  11  &  12  Vict.  c.70, 
all  fines  heretofore  levied  in  the 
Court  of  Common  Pleas  shall  be 
conclusively  deemed  to  have  been 
levied  ■with  proclamations,  and 
shall  have  the  force  and  eii'ect  of 
fines  with  proclamations. 


(e)  Bro.  Abr.  tit.  Fine,  pi.  1  : 
Dyer,  3  a ;  Co.  Litt.  121  a,  n.  (1) ; 
Cruise  on  Fines.  173. 

(/)  4  Reeve's  Hist.  Eng.  Law, 
135, 138  ;  1  Hallam's  Const.  Hist. 
14,  17.  The  deep  de8io:ns  attri- 
buted by  Blackstone  (2  Black. 
Comm.  118,  354)  and  some 
others  to  Henry  VIII.  in  procur- 
ing the  passing  of  this  statute, 
are  shown  by  the  above  writers 
to  have  most  probably  had  no 
existence. 

(g)  32  Henrv  VIII.  c.  36. 

(h)  3  &  4  Will.  IV.  c.  74. 

(0  Stats.  36  &  37  A'ict.  c.  66. 
ss.  16.  77:  42  &  43  Vict.  c.  78; 
R.  S.  C,  1883,  Ord.  LXL,  r.  9. 
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to  linger  in  many  country  places,  where  the  notion  of 
heir  land,  that  must  perpetually  descend  from  father  to 
son,  is  still  to  be  met  with.  It  is  needless  to  say  that 
such  a  notion  is  quite  incorrect.  In  families  where  the 
estates  are  kept  up  from  one  generation  to  another, 
settlements  are  made  every  few  years  for  this  purpose ;  Settlements, 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband  ;  the  wife  has  an  allowance  for 
pin-money  during  the  marriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  her  husband.  Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  be  agreed  on 
for  the  portions  of  the  daughters  and  younger  sons  of 
the  marriage,  tJic  eldest  son  iclto  maij  he  horn  of  the 
marrkifie  is  made  hj  the  settlement  tenant  in  tail.  In 
case  of  his  decease  without  issue,  it  is  provided  that  the 
second  son,  and  then  the  third,  should  in  like  manner 
be  tenant  in  tail,  and  so  on  to  the  others :  and  in  default 
of  sons,  the  estate  is  usually  given  to  the  daughters  (J). 
By  this  means  the  estate  is  tied  up  till  some  tenant  in 
tail  attains  the  age  of  twenty-one  years ;  when  he  is  able 
with  the  consent  of  his  father,  who  is  tenant  for  life, 
to  bar  the  entail  with  all  the  remainders.  Dominion  is 
thus  again  acquired  over  the  property,  which  dominion 
is  usually  exercised  in  a  re-settlement  on  the  next  gene- 
ration ;  and  thus  the  property  is  preserved  in  the  family. 
Primogeniture,  therefore,  as  it  obtains  among  the  landed  Primo- 
gentry  of  England,  is  a  eitstom  only,  and  not  a  riijht;^ 
though  there  can  be  no  doubt  that  the  custom  has 
originated  in  the  right,  which  was  enjoyed  by  the  eldest 
son,  as  heir  to  his  father,  in  those  days  when  estates 
tail  could  not  be  barred.  Primogeniture,  as  a  custom, 
has  been  the  subject  of  much  remark  (A).  Where  family 

(/)  See  the  form  of  a  deed  of  p.  441.    SeealsoTraite'sdc  Lcgis- 

settlement  f,'iven  in  I'art  VI.  2>08(.  lation  Civile  ct  Peiuile,  ouvriifxo 

(fe)  See  2  Adam  Smith's  Wealtii  extrait  dcs  Manuscrits  de  ]5en- 

of  Nations,  181,  M'Culloch's  ed.  tham,   j-ar   Diniumt,   torn.    1,   p. 

ftnd  M'Culloch't»  n.  six.,  vol.  4,  ;^<.)7. 
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honours  or  family  estates  are  to  be  preserved,  some  such 
device  appears  necessary.  But,  in  other  cases,  strict 
settlements  of  the  kind  referred  to  seem  fitted  rather 
to  maintain  the  posthumous  pride  of  present  owners, 
than  the  welfare  of  future  generations.  The  policy  of 
the  law  is  now  in  favour  of  the  free  disposition  of  all 
kinds  of  property ;  and  as  it  allows  estates  tail  to  be 
barred,  so  it  will  not  permit  the  object  of  an  entail  to 
be  accomj)lished  by  other  means,  any  further  than  can 
be  done  by  giving  estates  to  the  unborn  children  of 
lirhuj  2^<'>'sons.  Thus,  an  estate  given,  after  the  death 
of  an  unhorn  child,  to  his  children,  would  be  absolutely 
A  perpetuitj\  void  {I).  The  desire  of  individuals  to  keep  their  name 
in  memory  has  often  been  opposed  to  this  rule  of  law, 
and  many  shifts  and  devices  have  from  time  to  time 
been  tried  to  keep  up  a  perpetual  entail,  or  something 
that  might  answer  the  same  end  {m).  But  such  con- 
1  trivances  have  invariably  been  defeated  :  and  no  plan 
can  be  now  adopted  by  which  lands  can  with  certainty 
be  tied  up,  or  fixed  as  to  their  future  destination,  for 
a  longer  period  than  the  lives  of  existing  persons  and 
a  term  of  twenty-one  years  after  their  decease  (»)• 


When  the  Whenever  an  estate  tail  is  not  an  estate  in  possession 

preceded  by  a'  ^^^^  ^^  preceded  by  a  life  interest  to  be  enjoyed  by  some 

life  interest,     other  person  prior  to  the  possession  of  the  lands  by  the 

tenant  in  tail,  the  power  of  such  tenant  in  tail  to  acquire 

an  estate  in  fee  simple  in  remainder  expectant  on  the 

]  decease  of  the  tenant  for  life  is  subject  to  some  limita- 

The  concur-     tion.     In  the  time  when  an  estate  tail,  together  with 

firstle^nanT     ^^^^  reversion,  could  only  be  barred  by  a  recovery,  it  was 

for  life  re-        absolutely  nocessary  that  the  first  tenant  for  life,  who 

^^^^^  '  had  the  possession  of  the  lands,  should  concur  in  the 

proceedings ;  for  no  recovery  could  be  suffered,  unless 

(V)  Hay  V.  Earl  of  Coventry,  3  ivaring  v.  Baxter,  5  Ves.  458. 
T.  Rep.  86  ;  Brudenell  v.  Eliccs,  (?t)  Fearne,  C.  R.  430  sq.    The 

1  East,  452 ;  Whitby  v.  MitchiU,  period  of  gestation  is    also  iu- 

44  Ch.  D.  85.  eluded,  if  sjestation  exist ;  Cadell 

(m)  See  Fearne,  253  sq. ;  Main-  v.  PaJmer^l  Bligh,  N.  S.  202. 
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on  a  feigned  action  brought  against  the  tenant  seised  | 

of  the  freehold  (o).    This  technical  rule  of  law  was  also 

a  valuable  check  on  the  tenant  in  tail  under  every 

ordinary  settlement  of  landed  property ;  for,  when  the 

eldest  son  (who,  as  we  have  seen,  is  usually  made 

tenant  in  tail)  came  of  age,  he  found  that,  l^eforc  he 

could  acquire  the  dominion  expectant  on  the  decease 

of  his  father,  the  tenant  for  life,  he  must  obtain  from 

his  father  consent  for  the  purpose.     Opportunity  was 

thus  given  for  providing  that  no  ill  use  should  ])e  made 

of  the  property  (p).    When  recoveries  were  abolished, 

the  consent  formerly  required  was   accordingly  still 

preserved,  with    some  little   modification.      The  Act' 

abolishing    recoveries   has   established    the   office   of 

2)wt(>etor,  which  almost  always  exists  during  the  con-  Trotcctor. 

tinuance  of  s^uch  estates  under  the  settlement  as  may; 

precede  an  estate  tail.     And  the  consent  of  the  pro-  Hia  consent 

tector  is  required  to  be  given,  either  by  the  same  deed  ^''|["'J."*^  ^" 

by  which  the  entail  is  barred  (q) ,  or  by  a  separate  deed  maimlcrs  and 

to  be  executed  on  or  before  the  day  of  the  execution  '■''^'^''^'''°^' 

of  the  former,  and  to  be  also  inrolled  in  the  Central 

Office  of  the  Supreme  Court  at  or  previously  to  the  time 

of  the  inrolment  of  the  deed  which  bars  the  entail  (r). 

Without  such  consent  the  remainders  and  reversion 

cannot  be  barred  (.s).     In  ordinary  cases  the  protector 

is  the  first  tenant  for  life  under  the  settlement,  in 

analogy  to  the  old  law  (/) ;  but  a  power  is  given  l)y  the 

Act,  to  any  person  entaihng  lands,  to  appoint,  in  the 

place  of  the  tenant  for  life,  any  number  of  persons, 

not  exceeding  three,  to  be  together  protector  of  the 

settlement  during  the  continuance  of   the  preceding 

(o)  Crn.  Kec.  21.    See,  however,  1907,  2  C'li.  :]:{2. 

Stat.  14  Geo.  II.  c.  'JO.  (r)  Stats.  :!  &  4  "Will.  IV.  c.  74, 

(p)  Sec  First  Iteport  of  Eeal  ss.   1'2— 47 ;  :!<;  vt  :!7  Vict.  c.  (56, 

Property  Commissioners,  i>.  1)2.  ss.  16,  77;  42  &   lit  Vict.  c.  78; 

(q)  U    so,  tlie  protector   may  1{.  S.  C,  1S83,  Unl.  I-XI.,  r.  9. 

well  execute  the  deed  on  a  day  (s)  Stat.:!  it  4  Will.  IV.  c.  71, 

subsequent  to  that  on  which  tlie  ss.  ;!4,  :{5. 

tenant  in  tail  executed  it ;    ^]'hit•  (<)  Sect.  22. 
more    Seale    v.    Wliitmore    /SVrt/i;, 
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lector's 
consent 


estates  (u).  In  such  a  case,  the  consent  of  such 
persons  only  need  he  ol:)tained  in  order  to  effect  a 
complete  har  to  the  estate  tail,  and  the  remainders 
and  reversion  ;  and  the  office  of  protector  is  exercisable 
by  the  survivors  or  survivor  of  the  persons  so  ap- 
pointed, unless  a  contrary  intention  were  expressed  Ijy 
the  appointor  (x).  The  protector  is  under  no  restraint 
in  giving  or  withholding  his  consent,  but  is  left  entirely 
The  issue  iBcay  to  his  own  discretion  0/)-  If  lie  should  refuse  to  con- 
^^^itiiourpro-  sent,  the  tenant  in  tail  may  still  by  deed  inrolled  bar 
his  own  issue ;  as  he  might  have  done  before  the  Act 
by  levying  a  fine;  but  he  cannot  bar  estates  in 
remainder  or  reversion.  And  if  the  tenant  were  not 
the  original  donee  in  tail,  but  had  become  entitled  by 
descent  (,?),  he  can  so  bar  all  the  issue  of  the  original 
donee  in  tail  {a) .  The  consequence  of  such  a  limited 
bar  is,  that  the  tenant  acquires  a  disposable  estate  in 
the  land,  for  so  long  as  he,  or  the  original  donee  in 
tail,  has  any  issue  or  descendants  living,  and  no 
longer ;  that  is,  so  long  as  the  estate  tail  would  have 
lasted  had  no  bar  been  placed  on  it.  This  is  called  a 
base  fee.  A  base  fee  may  be  enlarged  into  a  fee  simple 
absolute  {i.e.,  the  remainders  and  reversion  may  be 
barred)  by  deed  executed  by  the  person,  who  would 
have  been  actual  tenant  in  tail  if  the  estate  tail  had 
not  been  converted  into  a  base  fee,  and  inrolled  within 
six  calendar  months  after  its  execution :  but  the  con- 
sent of  the  protector  is  necessary  until  the  protector- 
ship of  the  settlement  has  come  to  an  end  (as  by  the 
death  of  a  tenant  for  life  entitled  under  the  settle- 
ment in  priority  to  the  estate  tail)  (6).     And  if,  after 

Chamberlin,  16  Ch.  D. 


Base  fee. 


00  Sect.  32. 

(x)  Bell  V.  Eolthy.  L.  R.  15  Eq. 
178 ;  Re  Bayley  Worihiiigton  it 
Cohen's  Contract.  1908,  1  Ch.  26, 
A.  C.  97.  But  if  all  appointed 
protectors  cease  to  exist,  while  a 
prior  life  estate  under  the  settle- 
ment continues,  the  tenant  for 
Jife  will  become  the  protector; 


Clarice  v. 
17G. 

Oj)  Stat.  3  &  4  Will.  IV.  c.  74, 
ss.  36,  37. 

(2)  Aiite,  p.  91. 

(rt)  Stat.  3  &  4  Will.  IT.  c.  74, 
ss.  34,  40.  41. 

(6)  Stat.  3  &  4  Will.  IV.  c.  74, 
ss.  19,  40, 41.    Where  a  tenant  in 
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a  tenant  in  tail  has  executed  a  disentailing  assurance 
creating  a  base  fee  only,  any  person  shall  be  in  posses- 
sion of  the  land  by  virtue  of  such  assurance  and  the 
same  person,  or  any  one  else  not  being  entitled  in 
respect  of  an  estate  in  remainder  or  reversion  after  the 
estate  tail,  shall  continue  in  such  possession  for  twelve 
years  from  the  time  when  the  protectorship  of  the 
settlement  has  come  to  an  end,  the  assurance  will  then 
be  effectual  to  bar  all  persons  entitled  to  any  such 
estates  in  remainder  or  reversion  from  ever  recovering 
possession  of  the  land  (e).  But  unless  the  base  fee  be] 
so  enlarged  into  a  fee  simple  absolute,  either  by  deed 
inrolled  or  by  twelve  years'  possession  after  the  afore- 
eaid  time,  it  will  come  to  end  on  failure  of  all  the  issue  I 
in  tail  and  the  persons  having  estates  in  remainder  or 
reversion  become  entitled.     When  an  estate  tail  is  in  Estate  tail  iu 

J 1      ,    •  1  , 1  •  •  ,    ,      possession. 

possession,  that  is,  when  there  is  no  previous  estate 
for  life  or  otherwise,  there  can    very  seldom  be  any 
protector  (d),  and  the  tenant  in  tail  may,  at  any  time 
by  deed  duly  inrolled,  bar  the  entail,  remainders  and 
reversion  at  his  own  pleasure.     And  where  a  previous 
estate  for  life  exists,  it  does  not  confer  the  office  of  I^ifo  estate 
protector,  unless  it  be  created  by  the  same  settlement  dccd'or"^!!. 
which  created  the  estate  tail ;  so  that  a  tenant  in  tail 
in  remainder  expectant  on  an  estate  for  life,  created 
by  some  prior  deed  or  will,  may  bar  the  entail,  re- 
mainders and  reversion,  without  the  consent  of  the  ' 
tenant  for  life  under  such  prior  deed  or  wdll  (c). 

The  above-mentioned  right  of  a  tenant  in  tail  to  bar 

tail  has  conveyed  away  his  estate  (e)  Stat.  '>7  &  3S  Vict.  c.  .'>7, 

by  a  disentailinj;;  assurance  bar-  s.  6,  rcphicinpr  'A  &   l  Will.   W. 

ring  the  issue   only,  he  or  after  c.  27.  s.  lil),  wliich  required  twenty 

his  death  the  person  who  would  years'  possession ;    see  post,  Part 

have  lx!en  the  succeeding  lieir  in  V. 

tail  (and  not  the  assignee  under  (J)  See   Sugd.    V.    &   P.   5Jt'{, 

the    disentailing    deed)    is     the  11th  ed. 

person   cajjahle   of  so  enlarging  (f)  Berrington     v.     Scotty     'At 

the  base  fee ;   Banh'<^  v.   Small,  L.  T.  N.  S.  1*-J:>. 

aUCh.  U  710. 
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Estate  tail  the  entail  is  subject  to  a  few  exceptions ;  which,  though 
fhc"crow'ifn.s  ot  ^ot  very  frequent  occurrence,  it  may  be  as  well  to 
the  reward  of  mention.    And,  first,  estates  tail  granted  by  the  Crown 

public  .  J    1       1  T 

services.  as  the  reward  tor  public  services  cannot  be  barred  so 

long  as  the  reversion  continues  in  the  Crown.  This 
restriction  was  imposed  by  an  Act  of  Parliament  of  the 
reign  of  Henry  YIII.  (/),  and  it  has  been  continued  by 
the  Act  by  which  fines  and  recoveries  were  abolished  (fi). 
There  are  also  some  cases  in  which  entails  have  been 
created  by  particular  Acts  of  Parliament,  and  cannot 
be  barred. 

Tenant  in  tail  Again,  an  estate  tail  cannot  be  barred  by  any  person 
bilitv  of  issue  ^^'^^0  is  tenant  in  tail  after  x>ossihilit}j  of  issue  extinct, 
extinct.  ^his  caii  Only  happen  where  a  person   is  tenant  in 

special  tail.  For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  his  body  by  his  present  wife ; 
in  this  case,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tail  after  possibility  of  issue 
extinct  (//)  ;  the  possibility  of  his  having  issue  who 
could  inherit  the  estate  tail  would  have  become  extinct 
on  the  death  of  his  wife.  A  tenancy  of  this  kind  can 
never  arise  in  an  ordinary  estate  in  tail  general  or  tail 
male ;  for  so  long  as  a  person  lives,  the  law  considers 
that  the  possibility  of  issue  continues,  however  im- 
probable it  may  be  from  the  great  age  of  the  party  {i). 
Tenants  in  tail  after  possibility  of  issue  extinct  were 
prohibited  from  suffering  common  recoveries  by  a 
statute  of  the  reign  of  Elizabeth  (A),  and  a  similar 
prohibition  is  contained  in  the  Fines  and  Kecoveries 
Act  (/).  But,  as  we  have  before  remarked  {m),  tenancies 
in  special  tail  are  not  now  common.    In  modern  times, 

(/)  Stat.  3i  &  35  Hen.  YIII.  Comm.  124. 

c.  "20;  Cru.  Eec.  318.  (0  Litt.  s.  34;  Co.  I.itt.  40  a. 

((/)  Stat.  3  &  4  Will.  IV.  c.  74,  2    Black.    Comm.    125;    Jee    v. 

s.  is ;  Duke  of  Grafton'^  case,  5  Audley,  1  Cox,  324. 

Bing.    N.    C.    27 ;    Rohimon    v.  Qi)  14  Eliz.  c.  8. 

Giffard,  1903,  1  Ch.  865.  (0  3  &  4  "Will.  lY.  c.  74.  s.  IS. 

(/i)  Litt.  ss.  32,  33;  2  Black.  ("0  ^nfe,  p.  lU. 
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when  it  is  intended  to  make  a  provision  for  the  children 
of  a  particular  marriage,  estates  are  given  directly  to 
the  unborn  children,  which  take  effect  as  they  come 
into  existence :  whereas  in  ancient  times,  as  we  shall 
hereafter  see  (»),  it  was  not  lawful  to  give  any  estate 
directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Fines  and  Recoveries  Act ;  for  the  future  it  has 
been  abolished.  It  relates  to  women  who  are  tenants 
in  tail  of  lands  of  their  husbands,  or  lands  given  by  any 
of  his  ancestors.  After  the  decease  of  the  husband,  a, 
woman  so  tenant  in  tail  ex  jyrovisione  viri  was  prohibited  Tenant  in  tail 
by  an  old  statute  (o)  from  suffering  a  recovery  without  ^.;^f.' 
the  assent,  recorded  or  inrolled,  of  the  heirs  next 
inheritable  to  her,  or  of  him  or  them  that  next  after 
her  death  should  have  an  estate  of  inheritance  (that  is, 
in  tail  or  in  fee  simple)  in  the  lands :  she  was  also 
prohibited  from  levying  a  fine  under  the  same  circum- 
stances by  the  statute  which  confirmed  to  fines  their 
force  in  other  cases  {p).  This  kind  of  tenancy  in  tail 
very  rarely  occurs  in  modern  practice,  having  been 
superseded  by  the  settlements  now  usually  made  on  the 
unborn  children  of  the  marriage. 

It  is  important  to  observe  that  an  estate  tail  can  lAu  estate  tail 
only  be  barred  by  an  actual  conveyance  by  deed,  duly  tarred  by  will 
inrolled  according  to  the  Act  of  Parliament  by  which  a  *r  contract, 
deed  was  substituted  for  a  common  recovery  or  fine  {q). 
Thus  every  attempt  by  a  tenant  in  tail  to  leave  the 
lands  entailed  by  his  will  (r),  and  every  contract  to  sell 
them,  not  completed  in  his  lifetime   by  the  proper 

(h)  See  the  Chapter  ou  a  Con-  {q)  Peacock  v.  Ea^thnul,  L.  It. 

tingent  Keniainder.  10  Eq.  17. 

(o)  11  lien.  Yll.  c.  20.  (r)  Cro.   KHz.   805;   Co.   Lilt. 

(2?)  Stat.  'A2  Hen.  YIU.  c.  3G,  111  a  ;  slat.  :!  fc  \  Will.  IV.  c.  71, 

s.  2.  s.  -10. 
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Pt)wcrs  of 

alienation 

exercisable 

without 

barring  the 

entail. 


bar  (x),  will  be  null  and  void  as  against  his  issue  claim- 
ing under  the  entail,  or  as  against  the  remaindermen  or 
reversioners  (that  is,  the  owners  of  estates  in  remainder 
or  reversion),  should  there  be  no  such  issue  left. 

"We  see,  then,  that  the  most  important  right  of  aliena- 
tion enjoyed  by  a  tenant  in  tail  is  his  power  to  bar  the 
entail  by  deed  inrolled,  and  so  acquire  the  fee  simple 
with  all  its  attendant  advantages  (t).  A  tenant  in  tail, 
as  such,  has,  however,  certain  limited  powers  of  ahena- 
tion,  which  he  may  exercise  without  barring  the  entail. 
By  the  common  law,  any  disposition  of  his  lands  made 
by  a  tenant  in  tail  will  hold  good  during  his  life  («)• 
And  he  is  by  statute  (.r)  empowered  to  make  certain  dis- 
positions which  will  bind  his  issue,  as  well  as  the  rever- 
sioners of  remaindermen.  Thus  the  Fines  and  Recoveries 
Act  emj)owers  every  tenant  in  tail  in  possession  to  make 
leases  by  deed,  without  the  necessity  of  inrolment,  for 
any  term  not  exceeding  twenty-one  years,  to  commence 
within  a  year  of  the  date  of  the  lease,  at  a  rack  rent  (ij), 
or  not  less  than  five  sixths  parts  of  a  rack-rent  (z).  And 
the  Settled  Land  Act,  1882  (a),  gives  the  powers  of  a 
tenant  for  life  under  that  Act  to  each  of  the  following 
persons,  when  entitled  in  possession,  namely :  A  tenant 
in  tail,  except  a  tenant  in  tail  of  land  purchased  with 
money  provided  by  Parliament  in  consideration  of  public 
services,  who  is  restrained  by  Act  of  Parliament  from 


(.«)  Bac.  Abr.  tit.  Estate  in 
Tail  (D);  stat.  3  &  4  Will.  IV. 
c.  74,  s.  40. 

(0  Ante,  pp.  66.  91,  99. 

(m)  Litt.  ss.  595—600,  606— 
60S,  649,  650  ;  Doe  d.  Neville  v. 
Hirers,  7  T.  E.  276. 

(a;)  Stat.  32  Hen.  VIII.  c.  28, 
repealed  by  stat.  19  &  20  Vict. 
c.  120,  s.  35,  gave  to  tenants  in 
tail  a  limited  power  to  make 
leases  binding  on  their  issue 
only ;  see  Co.  Litt.  44  a,  45  b : 
2  Black.  Comm.  319;  Bac.  Abr. 
Leases  and  Terms  for  Years 
CD)  2. 


(y)  "  Rack-rent  is  only  a  rent 
of  the  full  value  of  the  tene- 
ment, or  near  it " ;  2  Black. 
Comm.  43. 

(z)  Stat.  3  &  4  Will.  IV.  c.  74, 
ss.  15,  40,  41.  And  under  the 
Settled  Estates  Act,  1877,  stat. 
40  &  41  Vict.  c.  18,  8.  46,  re- 
placing an  Act  of  1856,  a  tenant 
in  tail  in  possession  has  the  same 
jiower  of  leasing  as  is  thereby 
given  to  a  tenant  for  life;  see 
post,  p.  120,  n.  (m). 

(rt)  Stat.  45  &  46  Viet.  c.  38, 
s.  58,  sub-s.  1  (i.),  (iii.).  (vii.), 
Wms.  CoDV.  Stat.  361—364. 
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barring  the  entail  (h) ;  a  person  entitled  to  a  base  fee  (c) ; 
and  a  tenant  in  tail  after  possibility  of  issue  extinct  {d). 
This  enables  every  tenant  in  tail  in  possession  (with  the 
exception  above  specified)  to  grant  all  such  leases  as  a 
tenant  for  life  may  grant  under  the  same  Act,  and  also 
to  sell  or  exchange  his  land  without  the  necessity  of  Sale  and 
barring  the  entail.  But  in  such  cases  the  proceeds  of  a 
sale,  and  any  capital  money  arising  upon  the  grant  of 
a  lease,  and  any  land  taken  in  exchange,  will  become 
subject  to  the  entail.  Leases  and  sales  under  the 
Settled  Land  Act  will  be  explained  in  the  next  chapter. 

As  regards  the  right  of  free  enjoyment,  a  tenant  Free 
in  tail  is  on  an  equal  footing  with  a  tenant  in  fee  "^"Joynicnt. 
simple  {<>) ;  he  may  cut  down  timber  for  his  own  bene- 
fit, and  commit  what  waste  he  pleases,  without  the  Waste, 
necessity  of  barring  the  entail  for  the  purpose  (/). 

If  a  tenant  in  fee  simple  make  a  gift  of  his  lands' Tonure  of 
for  an  estate  tail,  a  tenure  will  still  be  created  between  Z^'*  '^  ^ 
donor  and  donee;    for  the  statute  of  Quia  Emptores\ 
only  prohibits  subinfeudation  upon  gifts  of  land  in  fee  ' 
simple  {(/).      And  upon  the  creation  of  such  a  tenure, 
any  services  or  rent  might  be  reserved  (//).     But  as 
estates  tail  have  from  the  earliest  time  been  chiefly  used 
for  the  purpose  of  family  settlement  (/),ithas  long  been 
unusual  specially  to  subject  tenants  in  tail  to  perform- 
ance of  service  or  payment  of  rent.     If  no  services  were 
specially  reserved  on  a  gift  in  tail  the  donee  held  of  the 

(t)  If  the  land  were  not  inir-  in  the  Crown.     Sec  ante,  i>.  100. 
chased  with  money  so  iirovided,  (</)  Arite,  p.  lOU. 

the   tenant  in  tail  may  exercise  («)  Ante,  p.  80. 

the   powers  given    by   the   Act,  (/)  Co.  Litt.  224  a ;  2  lUack. 

although    he    be    restrained   by  Conim.   115;  Ca.  t.  Tulb.  IG;  'A 

Act  of  I'arliament  from  barring  iMadd.  531  ;  Job.  752. 
the    entail,    and    although    the  (<i)  Stat.  18  Edw.  I.  c.  1.  ante, 

reversion  be  in   the   Crown;  Be  p.  li'J  ;  Kitchen  on  Courts,  410; 

J)u1ce  of  Marlboronfjltx  Blenheim  Watk.  Uesc,  p.  4,  n.  (?u),  pp.  11, 

ei^tates,  8  Times  L.K.  582;  see  12,  4th  ed. 
ante,  p.  lOG.  (//)  Co.  Litt.  23  a. 

(c)  Although  the  reversion  be  (/)  Ante,  pp.  G8,  02,  101. 
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donor  by  the  same  services  as  the  hitter  hekl  of  his 
superior  lord,  excej^t  in  the  case  of  a  gift  in  frank- 
marriage  (k).  Thus  in  the  days  of  mihtary  tenures, 
tenants  in  tail  might  be  subject  to  homage,  aids,  and 
the  lord's  rights  of  wardship  and  marriage,  as  well  as 
tenants  in  fee  simple  (/) .  These  burdens  were  abolished 
Fealty.  in  1645,  as  we  have  seen  (m).     An  oath  of  fealty  is, 

however,  still  incident  to  the  tenure  of  an  estate  tail ; 
but,  as  in  other  cases,  it  is  never  exacted  (n). 

Husband  and  In  addition  to  the  liabilities  above  mentioned  are 
the  rights  w'hich  the  marriage  of  a  tenant  in  tail  confers 
on  the  wife,  if  the  tenant  be  a  man,  or  on  the  husband, 
if  the  tenant  be  a  woman  ;  an  account  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.     But,  subject  to  these  rights  and  liabilities, 

Descent  of  an  an  estate  tail,  if  not  duly  barred,  will  descend  to  the 
issue  of  the  donee  in  due  course  of  law ;  all  of  whom 
will  be  necessarily  tenants  in  tail,  and  will  enjoy  the 
same  powers  of  disposition  as  their  ancestor,  the  original 
donee  in  tail.  The  course  of  descent  of  an  estate  tail  is 
similar,  so  far  as  it  goes,  to  that  of  an  estate  in  fee 
simple,  an  explanation  of  which  the  reader  will  find  in 
the  ninth  chapter. 

Effect  of  The  wording  of  the  Land  Transfer  Act,  1897  (o), 

the  Land 

Transfer  Act,  CO  Litt.  s.  19  ;  see  ante,  p.  68.       ante,  p.  47. 

1897,  as  to      '  (0  Litt.  ss.  90,  103;  Co.  Litt.           (m)  Ante,  y).  ii-i. 

estates  tail.  --^  a,  7G  a  b,  77  a;  8  Eep.  166; 

(n)  Litt.  s.  91 ;  Co.  Litt.  67  h,  68  b,  n.  (5).    It  has  been  observed 

(ante,   p.  94)  that,  in  ancient  times,  estates  tail  were  not  subject  to 

ibrfeiture  for  high  treason  beyond  the  life  of  the  tenant  in  tail.     This 

Forfeiture  Jirivilege  they  were  deprived  of  by  an  Act  of  Henry  VIII.,  by  which 

for  treason.        "11   estates  of  inheritance  (under  which  general  words  estates  tail 

were  covertly  included)  were  declared  to  be  forfeited  to  the  king  ujion 

Attainder.         ^'<^y  conviction  of  high  treason.     The  attainder  of  the  ancestor  did 

not  of  itself  prevent  the  descent  of  an  estate  tail  to  his  issue,  as  thej" 

claimed  from  the  original  donor  per  formam  don! ;  and,  therefore,  ou 

attainder  for  felony  (other  than  treason),  an  estate  tail  still  descended 

to  the  issue.    As  we  have  seen,  forfeiture  for  treason  and  attainder 

were  abolished  in  1870.     See  stats.  26  Hen.  A'^III.  c.  13,  s.  a  ;  5  &  G 

Edw.  VI.  c.  11,  8.  9  ;  3  Rep.  10  ;  8  Rep.  165  b;  Cro.  Eliz.  28  ;  Black. 

Comm.  ii.  118,  iv.  385;  ante,  pp.  48,  55. 

(o)  Stat.  60  &  61  Vict.  c.  65,  s.  1, 
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which  provides  that  a  man's  real  estate  shall,  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  his  personal  representatives  (;)),  has  left  open 
the  question  whether  an  estate  tail  now  vests  in  tlie 
executors  or  administrator  of  a  deceased  tenant  in  thei  * 
same  manner  as  an  estate  in  fee  simple  ((/).  But  it 
may  he  contended  that  the  Act  is  intended  to  apply 
only  to  devisable  real  estate,  and  does  not,  therefore, 
affect  the  descent  of  an  estate  tail  (r). 

(p)  A  dead  man's  personal  re-  (r)  As   to  this,  and  as  to  tlic 

presentativcs  are  his  executors  or  liability  of  an  estate  tail  to  debts, 

administrators ;  ante,  pp.  20,  21.  sec  Ch.  ix.,  xi.,  2>ost. 

(q)  Ante,  pp.  29,  86,  87. 
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CHAPTER   IV. 

OP    AN    ESTATE    FOR   LIFE. 

Having  examined  freehold  estates  of  inheritance  in 
fee  simple  and  fee  tail,  let  us  proceed  to  consider  free- 
hold estates  not  of  inheritance  (a),  the  chief  of  which 
is  an  estate  for  life.  This  gives  the  tenant  the  right  to 
hold  the  lands  during  his  life  ;  but  his  interest  therein 
ceases  at  his  death,  and  does  not  pass  to  his  heirs  or 
other  representatives.  In  connection  with  the  gift  of  a 
life  estate,  we  may  notice  an  ancient  rule  of  law,  which 
A  grant  to  has  come  down  to  us  from  Bracton's  day,  that  if  a  grant 
^ntos^oiifv^  ^^  ^^^^^  ^6  made  to  a  man,  without  further  words 
a  life  estate,  expressly  conferring  on  him  an  estate  transmissible  to 
his  heirs,  he  takes  an  estate  for  life  only  (h).  At  the 
present  day  we  are  so  used  to  the  transmission  of  the 
rights  arising  from  act  or  agreement  between  one  man 
and  another,  that  we  are  apt  to  regard  as  excei)tional 
any  case,  in  which  the  legal  relations  so  created  are  not 
extended  to  the  parties' representatives  after  their  death. 
But  in  the  days  of  the  early  common  law  it  was  rather 
presumed  that  the  legal  relations,  into  which  men 
entered  by  their  own  act,  were  personal  to  themselves, 
unless  the  contrary  were  expressed  (c).  In  those  days, 
moreover,  when  subinfeudation  prevailed  (d),  gifts  of 

(a)  Ante,  p.  64.  170  a  b.  192   b.   194  b,   ir9   a, 

(6)  Bract,  fo.  27  a,  92  b,  263  a  ;  218  b.  268  b  ;  cf.  Ratrliff  v.  iMris, 

Bracton's  Note  Book,  cases  1235,  1  Bulst.  29.     Compare  the  early 

1811;  Fleta,  fo.  193;  Litt.  as.  1,  conception  of  contract  and  wrong 

283 ;    Co.  Litt.   42   a ;    2   Black.  as    matters    personal    to     those 

Comm.  121 ;  Lucas  v.  Brandreth,  between    whom    the     obligation 

28  Beav.   274  ;  Symes  v.  Synies,  was  created ;    "NVnis.  Pers.  Prop. 

1896.  1  Ch.  272,  ii76 ;  Be  Irwin,  29,  30,  16th  ed. 

1904,  2  Ch.  752.  (rf)  Ante,  p.  .38. 
(c)  See  Bract,  fo.  26  b,  101  a, 
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land  ^Ye^e  not  interpreted  (e)  upon  the  principle  subse- 
quently established,  that  every  grant  is  to  be  construed 
most  strongly  against  the  grantor  (/).  And  I  do  not 
suppose  that  it  shocked  the  common  sense  of  Bracton's 
time  (<i),  that  a  gift  of  land  to  one  by  name  would  give 
him  the  land  as  long  as  he  could  live  to  enjoy  it ;  but 
would  give  him  no  fee  (It),  unless  it  were  expressed 
that  his  heirs  should  succeed  him. 

However  reasonable  such  a  construction  may  have 
been  when  gifts  of  land  were-  rarely  made  by  a  transfer 
of  the  donor's  whole  interest  (/),  the  rule  in  question 
had  ceased  to  accord  with  the  common  sense  of  laymen, 
by  the  time  that  an  estate  in  fee  simple  had  become 
practically  equivalent  to  absolute  ownership  (/,) .  Never- 
theless the  rule  remained  a  dry  technicality  embedded 
in  the  law.  Its  most  remarkable  effect  was  its  frequent  This  mio 
defeat  of  the  intentions  of  unlearned  testators  (I),  who,  Stor'?^^^*^ 
in  leaving  their  lands  and  houses  to  the  objects  of  their  intentions, 
bounty,  were  seldom  aware  that  they  were  conferring 
only  a  life  interest ;  though  if  they  extended  the  gift  to 
the  heirs  of  the  parties,  or  happened  to  make  use  of  the 
word  estate,  or  some  other  such  technical  term,  their 
gift  or  devise  included  the  whole  extent  of  the  interest 
they  had  power  to  dispose  of  (m).  As  may  be  imagined, 

(e)  See  Bract,  fo.  48  a.  technical  rule,  and,  what  is  more, 

(/)  Co.  Litt.  30  a,  48  a;  Shep.  suggest  a  sound  reform. 

Touch.    88;    Doe    d.    Daries    v.  (/t)  AHte,\}.  19. 

]VilliamXy  1   H.  Bl.  2.') ;  Broom's  («')  Anti',  p.  38. 

Legal  Maxims,  .^)94,  5th  ed.  (/.•)  Ante,  pp.  27,  (JG. 

(<l)  If  it  had,  I  think  Bractou  (/)  2    Jarmau    (in    AVills,    '2G7, 

would    probably    have    said    so.  4th  ed.,  and  (lie  ca.ses  there  cited. 

Anyone  who  reads  ISracton's  re-  (?n)  "Gcnerallysjicakiiig,"  said 

marks  (fo.  440  b)  on  the  hardship  Lord  Mansfield  in  Hoijan  v.  .hicli- 

of  the  impossibility  of  obtaining  son,    Cowp.    306,    "no     commnn 

final  judgment  in  defaidt  of  ap-  person  has  the  smallest  idea  of 

pearance  in  a  personal  action  (a  any  difl'erence  between  giving  a 

hardship  first   removed  in  1832,  horse   and   a   quantity    of    land, 

see  Wms.  Pers.  Prop.  18,  n.  (c).  Common  sense  alone  would  never 

lOth    ed.),    must    be    convinced  teacli  a  man  the  difterence;  but 

that  he  was   no   pedant  of  the  the    distinction,    whicli    is    now 

dark   ages,  but  an    enlightened  clearly  established,  is   this: — If 

critic    of    the    law,    who   could  the  words  of  the  testator  denote 

appreciate    the    harshness   of    a  only  a  df:>cn'ption  of  the  specific 

W.K.P.  8 
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the  questions  raised  by  this  rule  were  sufficiently 
numerous  till  at  length  a  statutory  remedy  was  applied. 
And  now,  in  wills  made  after  the  year  1837,  a  devise  of 
real  estate  without  any  words  of  limitation  (»)  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest,  of  which  the  testator  had  power  to 
dispose,  unless  a  contrary  intention  shall  appear  (o) . 
But  the  old  rule  is  still  in  force  with  regard  to  deeds  (p). 
To  confer  a  life  estate,  however,  it  is  usual  and  proper 
to  limit  the  lands  to  the  grantee  "  during  his  life  "  (q). 

Tenure  of  life  jf  ^  tenant  in  fee  simple  grant  land  to  another  for 
life,  a  tenure  will  be  created  between  the  parties,  as  in 
the  case  of  a  gift  in  tail  (r) ;  and  on  such  a  grant  any 
rent  or  services  may  be  reserved  (s).  In  early  times 
after  the  Conquest  life  estates  seem  chiefly  to  have 
arisen  under  leases  at  money  rents,  mostly  granted  \>y 
ecclesiastical  corporations  of  church  lands  (t).  At  the 
present  day  farming  leases  are  seldom  granted  for  life  or 
lives.  Life  estates,  however,  are  very  common  interests 
in  land.  But  they  now  almost  always  arise  under  the 
modern  system  of  settlement,  which  has  prevailed  since 
the  time  of  the  Commonwealth  (u) ;  and  in  which,  as  we 
have  seen  (x),  a  life  estate  is  given  to  a  husband  on  his 
marriage,  or  to  an  eldest  son  coming  of  age,  after  w^hose 
death  the  lands  are  limited  to  his  unborn  children  for 

estate  or  land  devised,   in  that  (p)  Ante,  p.  112,  n.  (6). 

case,  if  no   words  of  limitatiou  (q)  Davidson,  Prec.  Conv.  vol, 

arc  added,  the  devisee  has  only  iii.  part  ii.  p.  DSi,  3rd  ed. 

an   estate  for   life.     But   if  the  (r)  Ante,  p.  109. 

words    denote    the    quantum   of  (s)  Litt.  ss.    56,  57.  132,  211, 

interest    or    property    that     the  215;  Gilb.  Tenures,  90. 

testator  has  in  the  lands  devised,  (<)  Madox,   Form.   Augl.  Nos. 

then   the   whole   extent   of  such  195  sq.;  Domesday  of  St.  Paul's 

his   interest   passes   by   the    gift  (Camden   Society),   xc.    122  sq. ; 

to   the  devisee.      The    question,  Gloucester       Cartulary       (Rolls 

therefore,  is  always  a  question  series),  Nos.  20,  23,  31,  44,  and 

of  construction,  upon  the  words  others ;  Vinogradoff,  Vill.  in  Eng. 

and  terms  used  by  the  testator."  330,  331. 

(n)  I.e.  words  used  to  limit  or  («)  See  Papers  read  before  the 

mark  out  the  estate  conferred.  Juridical  Society,  vol.  i.  p.  45  (a 

(o)  Stat.  7  Will.  IV.  and  1  Vict.  paper  written  by  the  late  author). 

c.  26,  SB.  28,  34.  {z)  ArUe,  p.  101. 
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successive  estates  tail.    When  life  estates  are  so  created 
no  rent  is  reserved.     And  though  an  oath  of  fealty  is  Fcuity. 
incident  to  a  life  as  to  every  other  freehold  estate,  it 
has  long  been  practically  obsolete  (//). 

Every  life  estate  may  be  determined  by  the  civil  Civil  death, 
death  of  the  party,  as  well  as  by  his  natural  death; 
for  which  reason  in  old  conveyances  the  grant  was 
usually  made  for  the  term  of  a  man's  natural  life(^).  Natural  life. 
Formerly  a  person  by  entering  a  monastery,  and  being 
professed  in  religion,  became  dead  in  law  (a).  But 
this  doctrine  is  now  inapplicable ;  for  there  is  no  longer 
any  legal  establishment  for  professed  persons  in 
England  (h) ,  and  our  law  never  took  notice  of  foreign 
professions  (r).  Civil  death  may,  however,  occur  by 
outlawry  (d) ,  which  may  still  take  place  in  criminal 
proceedings,  though  in  civil  proceedings  it  is  now 
abolished  (c).  Civil  death  was  formerly  occasioned 
also  by  attainder  for  treason  or  felony;  but  all  at- 
tainders are  now  abolished  (f). 

With  regard  to  the  right  of  free  enjoyment  the  Restricted 
position  of  a  tenant  for  life  is  very  different  from  that  tenant  for  " 
of  tenant  in  fee  simple  or  in  tail  (V/).    Every  tenant  for  ''^'^• 
life,  unless  restrained  by  covenant  or  agreement,  has 
indeed  the  common  right  of  all  tenants  to  cut  wood  for  f  ] 
fuel  to  burn  in  the  house,  for  the  making  and  repairing  i. ' 
of  all  instruments  of  husbandry,  and  for  repairing  the  j  ) 
house,  and  the  hedges  and  fences  (//),  and  also  the  right 

(y)  Litt.  s.  32 ;  Co.  Litt.  07  b,  Metcalfe's  Trusts,  2  Do  (i.  J.  &  S. 

08  b,  n.  (5).  122. 

(2)  Co.  Litt.  132  a ;   2  Black.  (c)  Co.  Litt.  132  b. 

Coinm.  121.  (f/)  4  Black.  Comm.  319,  3S0; 

(a)  1  Black.  Comm.  1.32.  "Watk.  n.  123  to  Gilb.  Ten.;  ante, 

(b)  Co.  Litt.  3  b,  n.  (7),  132  b,  p.  4S,  and  n.  (rf). 

n.  (1)  ;  1  Black.  Comm.  132 ;  stat.  (e)  By  8tat.  42  &  43  Vict.  c.  59, 

31  Geo.  in.  c.  32,  s.  17;  10  Geo.  s.  3. 

IV.  c.  7,  sa.  28—37 ;  2  &  3  Will.  (/)  By  stat.  33  &  34  Vict.  c.  23  ; 

IV.  c.  115,  s.  4.    Hue  also  Au«tey'.s  ante,  p.  55. 

Guide    to    tho    Laws     affectiujjc  (g)  Ante,  pp.  SO,  109. 

Eoman    Catholics,    pp.    24—27;  (h)  Co.    Litt.  41   b;   2   Black. 

23  &  24  Vict.  c.   134,  b.  7;   Tie  Comm.  3.^,  122, 
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to  cut  iindenvood  and  lop  pollards  in  due  course  (i). 

Waste.  ]3ut  he  is  not  allowed  to  commit  anj^  kind  of  icastf  by 

voluntary  destruction  of  any  part  of  the  premises,  which 
is  called  voluntary  waste  (A).  Thus  he  may  not  cut 
timber  (/),  or  plough  up  ancient  meadow  land  (m) ;  and 
he  is  not  allowed  to  dig  for  gravel,  brick-earth  or  stone, 
except  in  such  pits  or  places  as  were  open  and  usually 
dug  when  he  came  in  (n) ;  nor  can  he  open  new  mines 
for  coal  or  other  minerals,  nor  cut  turf  for  sale  on  bog 
lands ;  for  all  such  acts  would  be  acts  of  voluntary  uastc. 
But  to  continue  the  working  of  existing  mines,  or  to  cut 
turf  for  sale  in  bogs  already  used  for  that  purpose,  is 
not  waste ;  and  the  tenant  may  accordingly  carry  on 
such  mines  and  cut  turf  in  such  bogs  for  his  own 
profit  (o).  And  it  is  now  held  that  it  is  not  waste  for 
a  tenant  for  life  to  fell  timber  according  to  the  usual 
course  of  management  of  woods,  which  his  predecessors 
had  cultivated  for  periodical  croppings;  and  he  is 
entitled  to  the  profits  of  timber  so  cut  (p) .  By  an  old  ' 
statute  (q),  the  committing  of  any  act  of  waste  was 
made  a  cause  of  forfeiture  of  the  thing  or  place  wasted, 

Writ  of  -wastq  in  case  a  icrit  of  waste  were  issued  against  the  tenant 
for  life.  But  this  writ,  having  been  superseded  in 
modern   times   by   an    action    for    damages  (r),   was 

(J)  Fhillips  V.  Smidi,  14  M.  &  (m)  Simmojis  v.  Norton,  7  Biug. 

W.  589.    As  to  thinnings  of  young  640,  648.     Sec  DuJie  of  St.  Albans 

timber,  see  PidgeUy  v.  Bawlimi,  v.  SkiptrWi.  8  Beav.  854. 

2  Coll.  275;  Bagot  v.  Bagot,  32  (n)  Co.   Litt.   53  b;    Viner   v. 

Beav.  509,  518 ;   Earl  Cotdey  v.  Vaughan,  2  Beav.  466 ;    Elias  v. 

WeUeslexj,   L.    R.    1   Eq.  656,  35  Snowdon    Slate    Quarries    Com- 

Beav.  685 ;   Honyivood  v.  Hoiiy-  pany,  4  App.  Cas.  454. 

n-ood,  L.  R.  18  Eq.  806.  307,  808;  (o)  Co.  Litt.  54  b;    Coppinger 

Dashirood  v.  Magniac,  1891, 8  Cb.  v.  Guhhiiis,  3  Jo.  &  Lat.  897 ;  lie 

806,329,330.877—880.  3Iaynard's   Settled   Estate,   1899, 

(/i)  Co.    Litt.    53  a;    WliU field  2  Ch.  347. 

v.  Beicit,  2  P.  Wms.  240:  Black.  {p)  Dashiooodv.Magniac.lSOl, 

Comm.    ii.    122,    281,    iii.    224;  3  Ch.  306. 

West  Ham,  4'c.  v.  East  London  (q)  The  Statute  of  Gloucester, 

Waferworl-s  Co.,  1900,  1  Cb.  624,  6  Edw.  1.  c.  5 :  2  Black.  Comm. 

635, 636.     See  P.  vt  M.  Hist.  Eng.  283 ;  Co.  Litt.  218  b.  n.  (2). 

Law,  ii.  8,  9.  (r)  2  Wms.  Saund.  252,  n.  (7) ; 

(0  Eonywood     v.     Honywood,  3  Steph.  Comm.  582,  6th  ed.,  442, 

L.  R.  18  Eq.  306;    Dashwood  v.  11th  ed. 
Magniac,  1891,  3  Ch.  306. 


abolished. 


waste. 
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abolished  in  1833  (.s) ;  find  a  tenant  for  life  is  now  I 
liable  only  to  pay  damages  for  waste  already  done,  or 
to  be  restrained  by  injunction  from  cutting  the  timber 
or  committing  any  other  act  of  waste  which  he  may 
be  known  to  contemplate  (t).  It  was  formerly  a 
question  whether  a  tenant  for  life  were  not  liable  for 
permissive,  as  well  as  voluntary  waste;  that  is,  for  rcmiiasivc 
permitting  the  buildings  to  go  to  ruin ;  but  it  is  now 
held  that  he  is  not(/0,  unless  the  duty  of  repair  be 
expressly  laid  on  him  by  his  grantor  (x).  If  any 
timber  on  the  land  of  a  tenant  for  life  were  in  such  an 
advanced  state  that  it  would  take  injury  by  standing, 
he  might  obtain  an  order  of  the  Court  of  Chancery 
allowing  it  to  be  cut ;  when  the  profits  would  be  invested 
for  the  benefit  of  the  persons  entitled  on  the  expiration 
of  the  life  estate,  and  the  interest  paid  to  the  tenant 
during  his  life(^).  And  now  under  the  Settled  Land 
Act,  1882  (z),  a  tenant  for  life,  impeachable  for  waste 
in  respect  of  timber,  may  cut  and  sell  any  timber  grow- 
ing on  his  land  when  ripe  and  fit  for  cutting,  provided 
he  oljtain  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Court.  In  such  a  case  he  will  be 
entitled  to  keep  one-fourth  of  the  net  proceeds  of  the 
sale  ;  but  the  rest  must  be  set  aside  and  applied  as 
capital  money  arising  mider  the  Act. 

If,  however,  the  estate  is  given  to  the  tenant  by  a 

(s)  By   Stat.  3  &   i  Will.  IV.  2G1,  12  Sim.  107;  Tollemache  v. 

c.  27,  s.  30.  Tollemache,  1  Hare,  ■iiM ;  Conxttt 

(0  See    Setoa   on   Judgments,  v.  Bell,  1  Y.  &  C.  C.  C.  GG'.t ;  Gent 

542  sq.,  1750  eq.,  Uth  ed.  v.  Harrison,  Joli.  517  ;  Uimywood 

(m)  Jte  Carlwright,  41   Ch.  D.  v.  Honywuod.  L.  K.  IS  Eq.  'MH',; 

53"2 ;    sec  thu  cases  there  cited;  Lowndin  v.  Norton,  0  Cli.  D.  I'.i'.K 

and  liuwcs  on  Waste,  210— 22:3;  And    the    ^^ctthd    Estates   Acts, 

lie  Freman,   1S',),S,  1  Oil.  28,  32;  185(5    and   1S77,   tnipowfifd    the 

lie  I'arry  &  Hophin,  I'JUO,  1  Ch.  Court  to  authorise  a  sale  of  any 

IGO.  tinilxT,    not     Ixnui?    ornauicntiil 

(x)  Woodhouse    v.     Wallier,    5  timber,  ij;rowinj;   on  any  scttlcil 

Q.  B.  D.  104 ;  Da.-'lncood  v.  Miuj-  estates  :  stsits.  lit  &  20  Vict.  c.  120, 

niac,  1801,  3  Ch.  3()0,  339.  s.  11 ;  40  &  41  Vict.  c.  18,  s.  10. 

(v/)  Tooker  v.  AnneMvy,  5  Sim.  {z)  Stat,  45  &  40  N'ict.  c.  38, 

235;     H'oi'/o   v.    Waldo,  7    Sim.  b.  35. 
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Without 
impeachment 
of  waste. 


Equitable 
waste. 


written  instrument  (a)  expressly  declaring  his  estate  to 
1)6  iritliout  impcacliinent  of  waste,  he  is  allowed  to  cut 
timber  in  a  husbandlike  manner  for  his  own  benefit, 
to  open  mines,  and  commit  other  acts  of  waste  with 
impunity  (h) ;  but  so  that  he  do  not  pull  down  or 
deface  the  family  mansion,  or  fell  timber  planted  or 
left  standing  for  ornament,  or  commit  other  injuries 
of  the  like  nature;  all  of  which  are  termed  cquitahlr 
waste ;  for  the  Court  of  Chancery,  administering  equity, 
restrained  such  proceedings  (c) .  And  now  by  a  pro- 
vision of  the  Judicature  Act  of  1873,  which  united  the 
old  superior  courts  of  law  and  equit}''  (d),  a  tenant  for 
life  without  impeachment  of  waste  has  no  legal  right 
to  commit  equitable  waste,  unless  an  intention  to 
confer  such  a  right  expressly  appears  by  the  instru- 
ment creating  his  estate  (e). 


Eight  of 
alienation  of 
tenant  for  life. 


Powers  of 
tenant  for 
life. 


A  tenant  for  life  may  grant  over  the  land  he  holds 
for  so  long  as  he  shall  live :  but  he  could  not  by  the 
common  law  make  any  lawful  disposition  to  endure 
for  a  longer  period  (/) .  And  his  common  law  right 
of  alienation  is  still  all  that  he  can  exercise  for  his 
own  exclusive  profit.  But  at  the  jDresent  day  a  tenant 
for  life  has  large  j^oicers  of  disposing  of  the  lands  he 
holds,  for  the  benefit  of  those  entitled  thereto  after 
his  death,  as  well  as  himself.     Powers  are  means  of 


(«)  Bowman's  cane,  9  Eep.  10  b. 

(6)  Leivis  Bowles'  case,  11  Eep. 
82  b;  2  Black.  Comm.  288; 
Surges  v.  Lamb,  16  Yes.  185  ; 
Cholmehj  v.  Paxton,  3  Bing. 
211,  10  B.  &  C.  564;  Davies  v. 
Wescomh,  2  Sim.  425 ;  Wolf  v. 
JlilL  2  SM-anst.  149;  Waldo  v. 
Waldo,  12  Sim.  107;  Ee  Bairinrj- 
ton,  ?,3  Ch.  D.  523. 

(c)  1  Fonb.  Eq.33n.;  Marquis 
of  Dotonshire  v.  Lady  Sandys, 
(j  Vog.  107;  Bnrges  v.  Lamb,  10 
Ves.  183;  Bay  v.  Merry.  10  Ves. 
375 :  Welleslty  v.  Wellesley,  0 
Sim.  497 ;  Bulie  of  Leeds  v.  Ji'arl 


Amherst,  2  Phil.  117;  jl/biv/.s  v. 
Morris,  15  Sim.  505.  3  De  G.  & 
J.  323:  Micldetkwait  v.  Miclde- 
thwait,  1  De  G.  &  J.  504 ;  Balcer 
V.  Sebriqht,  13  Ch.  D.  179 ;  Weld- 
BlundeU  v.  Wolseley,  1903,  2  Ch. 
064. 

(-0  Stats.  30  &  37  Vict.  c.  G6 ; 
37  &  38  Vict.  c.  S3.  As  to  equity 
and  the  Court  of  Chancery,  see 
2)ost,  Ch.  vii. 

(e)  Stat.  30  &  37  Vict.  c.  00, 
s.  25.  sub-s.  (3). 

(/)  Bract,  fo.  11  b.  13  b.  318  a. 
323  b,  324  a;  Litt.  ss.  415.  410, 
009—011 ;  Co.  Litt.  251  b. 
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eonveylng  land  independently  of  the  right  of  alienation 
incident  to  the  estate  in  the  land.     Under  the  modern 
system  of  settling  land  on  one  for  life,  and  then  on 
his  sons  successively  in  tail  (/;),  no  valid  disposition  of 
the  land  could  be  made  by  virtue  of  the  estates  so 
created,  except  for  the  father's  lifetime,  until  a  son 
attained  twenty-one;  when  he  could  join  in  barring 
the  entail  (/O-     This  was  obviously  inconvenient ;  and 
it  therefore  became  usual  to  give  to  the  tenant  for  life 
under  a  settlement  powers  of  leasing  the  settled  laud 
for  certain  terms  on  specified  conditions  ;  and  leases  j 
granted  under  such  powers  remained  good  after  his 
death,  for   the   benefit  of   his   successors    under   the 
■settlement.     It  was  also  usual  for  settlements  to  con- 
tain powers  enabling  trustees  to  sell  the  settled  lands 
and  convey  them  to  purchasers ;  and  with  the  purchase 
money  to  buy  other  lands  to  be  made  subject  to  the 
settlement.     The  exact  operation  of  these  powers  will 
be  explained  in  a  subsequent  part  of  the  book  (0.    For 
the  present  it  will  be  enough  to  say  that  the  devices 
of  modern  conveyancers  had  made  it  possible  for  a 
tenant  in  fee  simple,  not  only  to  grant  his  land  to 
another  in  fee  simple,  or  for  any  less  estate  (/.),  with 
the  rights  of  alienation  incident  to  the  estate  conferred, 
but  also  to  give  to  others  independent  powers  of  dis-  . 
position  over  his   land,  equivalent   to  the   disposing 
power  of  a  tenant  in  fee  simple.     Such  powers  are  Powers  of 
known  as  powers  of  appointment.     They  could  only  "P^°^° 
arise,  in  the  case  of  settled  land,  by  express  provision 
of  the  parties  making  the  settlement  (/),  who  having 

(f/)  ^ntc,  pp.  101,114.  the     eighteenth     ccutury;     sec 

(k)  Ante,  \).  \0l.  Butler's   note    (v.   4,   o)   to    Co. 

(/)  i'(-8<,  Tart  n.  Ch.  iii,  Litt.  2d0  b;   Bridjxman's  rrcco- 

(k)  Ante,  pp.  W,  74.  dents  in  ConvcyaucinLC  (Hnl  ed. 

(l)  Powers  of  leasiiiLT  appear  to  A.  D.  IG'.)1>).   pp.    I'M),   14S,  171, 

date  from  tiie  beginuint,'  of  tho  332;   Lilley'a  I'racticul  Convey- 

niodcrn    system    of   settlement;  nncer  (1719),   p.    5(!8;    2   Hors 

and  the  practice  of  inserting  a  man's      Conveyancing      (1744), 

power    of    sale    in    settlements  pp.  217,  47r»;  ;!  Wood's  Convey- 

seeins  to  have  grown  up  during  ancing  (3rd  ed.  by  Powell,  17U3), 
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the  whole  fee  simple  to  dispose  of,  were  in  a  position 
to  create  'powers  over  as  well  as  estates  in  the  land. 
But  now,  the  Settled  Land  Act,  1882  (ju),  gives  to 
every  tenant  for  life  in  possession  of  land  under  a 
settlement,  large  powers  of  leasing  and  also  a  power 
of  selling  or  exchanging  the  settled  land.  Since  these 
extensive  statutory  powers  have  been  conferred  on  a 
tenant  for  life,  it  has  been  no  longer  usual  to  insert 
in  settlements  the  old  express  powers  of  appointment, 
which  were  formerly  used  to  effect  the  same  objects. 
Statutory  powers  resemble  express  powers  in  affording 
means  of  conveying  the  settled  land,  independently  of 
the  right  of  alienation  incident  to  any  estate  therein. 
But  their  operation  does  not  rest  on  the  same  con- 
vej'ancing  device ;  as  they  derive  their  effect  from  the 
supreme  authority  of  the  statute,  which  enables  the 
tenant  for  life  lawfully  to  convey  away  what,  in  fact, 
is  not  his  own. 

Scheme  of  tho  The  scheme  of  the  Settled  Land  Act,  1882  (;?),  is  to 
Act,  1882.  entrust  the  tenant  for  life  with  wide  powers  of  disposi- 
tion exercisable  by  him  for  the  benefit  of  all  parties 
entitled  under  the  settlement  (o),  but  to  impose  such 
conditions  on  the  exercise  of  these  powers  as  shall 
prevent  his  dealing  with  the  land  for  his  own  profit 
at  the  expense  of  his  successor's  interests.  In  par- 
ticular the  Act  does  not  permit  him  to  receive  any 

p.  Gil ;  7  Barton's  Conveyancing  son's  Prec.  Conv.  (3rd  od.  1873), 
(3rd  od.  1824),  p.  218  ;  3  David-      pp.  2G3— 209,  479,  556, 

Settled  0")  Stat.  45  &  46  Vict.  c.  38  ;  see  s.  2,  sub-ss.  1,  5.     The  Settled 

Estates  Acts      Estates  Act,  1877  (stat.  40  &  41  Vict.  c.  18).  which  replaced  an  Act 

of  1856  and       of  1856,  empowers  tenants  for  life  under  settlements  made  after  the 

1877.  1st  of  November,  185G,  to  make  ordinary  leases  for  twentj^-one  years 

in  England,  and  thirty-five  in  Ireland,  of  any  part  of  their  settled 

estates,  except  the  principal  mansion-house  and  lands  usually  occupied 

therewith,  at  the  best  rent  without  fine.   Agricultural,  mining,  building 

and  other  leases,  and  sales  of  settled  estates  may  also  be  made  under 

the  same  Act  on  application  to  the  Chancery  Division  of  the  Court, 

whatever  be  the  date  of  the  settlement. 

00  Stat.  45  &  46  Vict.  c.  38.  (o)  Sect.  53. 
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capital  money  arising  under  the  Act,  but  directs  its 
payment  to  trustees  of  the  settlement  for  the  purposes 
of  the  Act{p),  or  into  Court  (7).  Thus  the  Act  em- 
powers (/•)  a  tenant  for  life  to  lease  the  settled  land 
for  any  purpose  whatever,  whether  involving  waste  (s) 
or  not,  for  any  term  not  exceeding  (i.)  in  case  of  a 
building  lease,  ninety-nine  years ;  (ii.)  in  case  of  a 
mining  lease,  sixty  years ;  (iii.)  in  case  of  any  other 
lease,  twenty-one  years  in  England  or  Wales  (0  and 
thirty-live  years  in  Ireland  («) .  But  the  principal 
mansion-house  (if  any)  on  any  settled  land,  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith  cannot  be  leased  under  this  Act 
without  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Court :  though  this  restriction  does 
not  apply  where  a  house  is  usually  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the  pleasure 
grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith  do  not  together  exceed  twenty-five  acres  in  i 
extent  (x).  Every  lease  intended  to  take  effect  under 
this  Act  must  be  made  strictly  in  accordance  with  the 
conditions  imposed  by  the  Act.  Thus  a  tenant  for  Notice  to 
life  intending  to  make  a  lease  under  this  Act,  must  in 
general  give  due  notice  of  his  intention  to  each  of  the 
trustees  of  the  settlement  and  their  solicitor,  if  known 
to  the  tenant  for  life ;  though  persons  dealing  in  good 
faith  with  the  tenant  for  life  are  not  concerned  to  in- 
quire respecting  the  giving  of  this  notice  (//).  And 
every  lease  made  under  this  Act  must  be  by  deed  (~~), 

(p)  See  83.  2  (sub-s.  8),  38,  S'J  ;  Rmh,  190G,  1  Cli.  11 ;  i?e  Wylhet' 

stilt.  5:^  &  51  Vict.  c.  09,  s.  IG.  Settled  LMatex.  I'.IOS,  1  Cli.  59:5. 

((/)  Stut.l5&46Vict.  c.o8,8.22.  (y)  Stat.  4.")  &  16  Vict.  c.   :$S, 

(/•)  Sect.  C.  8.  4;").     Sec   stiit.   47  &  48  Vict. 

(»)  Ante,  p.  IIG.  c.  18,  s.  5;  Mailbmouiih  v.  <S'(ir- 

(t)  See   8.   1,  8ub-8.   3;    Wms.  <or/8,  32  Cii.  1).  OIC.  02:?;  Hnlten 

Conv.  Stat.  291,  299.  v.  Ras^dL  38  Cli.  D.  3;i4  ;  Moi- 

(h)  Scot.  G5,  8ub-s.  10.  riihie  v.  Clapi>,  1892,  3  Cii.  382  ; 

(a;)  Stat.  53  &  54  Vict.  c.  G9,  Jie   Fisher   <t    Cmzrbroolcs   Con- 

8.    10,   replacing   45  &  4G   Vict.  <rac<,  1898,  2  Ch.  GOO. 
c.  38,  s.  15.     See  P<-«.--e  v.  Court-  («)  Ante,  \).  :!2,  ami  n.  (<?), 

nty,  1904,  2  Ch.  503;   Gilhey  v. 


trustees. 
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and  be  made  to  take  effect  in  possession  not  later  than 
twelve  months  after  its  date  (a) ;  it  must  also  reserve 
the  best  rent  that  can  reasonably  be  obtained,  regard 
being  had  to  any  fine  taken,  and  to  any  money  laid 
out  or  to  be  laid  out  for  the  benefit  of  the  settled  land, 
and  generally  to  the  circumstances  of  the  case  {h) ;  and 
must  in  other  respects  conform  with  the  requirements 
of  the  statute  (c) .  But  a  lease  for  a  term  not  exceed- 
ing twenty-one  years  at  the  best  rent  that  can  be 
reasonably  obtained  \Yithout  fine,  and  whereby  the 
lessee  is  not  exempted  from  punishment  for  waste, 
may  be  made  by  a  tenant  for  life  without  giving  any 
notice  to  the  trustees ;  such  a  lease  may,  moreover,  be 
made  by  writing  under  hand  only,  in  cases  where  the 
term  does  not  extend  beyond  three  years  from  the  date 
of  the  writing  (f/).  Building  and  mining  leases  are 
Fines  on  subject  to  additional  special  regulations  (r).     A  fine 

lcn.s6s 

received  on  the  grant  of  a  lease  under  any  power  con- 
ferred by  this  Act  must  be  applied  as  capital  money 
Ecnton  arising  under  this  Act  (/).      Under  a   mining   lease 

made  under  this  Act  part  of  the  rent  must  be  set  aside 
and  applied  as  capital  money  arising  under  the  Act, 
whether  the  mines  or  minerals  leased  were  already 
oj)ened  or  in  work  or  not,  unless  a  contrary  intention 
were  exj)ressed  in  the  settlement ;  namely,  three 
fourths  of  the  rent  where  the  tenant  for  life  is  im- 
peachable for  waste  in  respect  of  minerals,  and  other- 
wise one  fourth;  and  in  every  such  case  the  residue 
of  the  rent  will  go  as  rents  and  profits  (//).     Powers 

(a)  Stat.  45  &  4G  Vict.  c.  38,  Stevens,  1901,  1  Ch.  574;  Boyce 

8.  7.  sub-s.  1.  V.  Edbrooke,  1903,  1  Ch.  836. 

(6)  Sect.  7,  sub-s.  2.  (d)  Stat.  53  &  54  Vict.  c.  G9, 

(c)  Every  lease   must  contain  s.  7- 

a  covenant  for  payment  of  rent,  (e)  Stats.  45  &  46  Vict.  c.  38, 

and   a   condition   of  re-entry  on  ss.  8 — 10 ;  52  &  53  Vict.   c.  36  ; 

non  -  payment     of    rent     witliin  53  &  54  Vict.  c.  69,  ss.  8,  9.     See 

tliirty  days  at  the  outside;  and  lie  Aldam^s  Settled  Estate,  1902, 

a  counterj)art  of  every  lease  must  2  Ch.  46. 

be  executed;   sect.  7,  sub-ss.  3, -^ .  (/)  Stat.  47  &  48  Vict.  c.  18, 

And  see  Sutherland  v.  Sutherland,  s.  4, 

1893,  3  Ch.   169;    Middlemas  v.  (g)  Stat.  45  &  46  Vict.  c.  38, 
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additional  to  or  larger  than  the  powers  conferred  by 
this  Act  may  be  given  to  the  tenant  for  life  by  the 
deed  under  which  he  holds  (//) ;  and  settlements  often 
contain  some  relaxation  of  the  restrictions  imposed  by 
the  Act  (/).  Any  lease  made  by  a  tenant  for  life  other- 
wise than  in  accordance  with  the  conditions  of  the  Act 
will  he  void  as  against  his  successors  (A),  though  good 
for  his  own  life. 

The  Act  also  empowers  a  tenant  for  life  to  sell  or  Tenant  for 
exchange  the  whole  or  any  part  of  the  settled  land  (/).  |j'f  g'^^jg "n^"^ 
But  exactly  the  same  restriction  is  imposed  on  a  sale  exchange, 
as  on  a  lease  by  the  tenant  for  life  of  the  principal 
mansion-house    and    lands    usually   occupied    there- 
with (/;/).     And  due  notice  of  intention  to  sell  must  be 
given  to  the  trustees  and  their  solicitor,  as  in  the  case 
of  a  lease  (n).    Every  sale  or  exchange  must  be  made  at 
the  best  price  or  consideration  that  can  reasonal)ly  be 
obtained  (o).     The  proceeds  of  any  sale  made  under  the 
Act  and  any  money  agreed  to  be  paid  for  equality  of 
any  exchange  effected  under  the  Act  must  be  paid,  not 
to  the  tenant  for  life,  but  to  the  trustees  of  the  settle- 
ment or  into  Court,  at  his  option ;  and  will  then  be 
applicable  by  the  trustees  according  to  his  direction, 

s.  11.     A  tenant  for  life  is  not  A   lease   made   bond  fide   in   in- 

"  impeachable  for  waste  "  within  tended  exercise  of  the  statutory 

the  meaning  of  this   section  as  i)ower  may,  however,  b(!  good  as 

regards  open  mines;  Be  Chmjtor,  ii  contract  to  grant  a  lease,  and 

I'JIX),    2    Ch.    SIJ4.        i5eu    auk;  so  he  binding  on  the  lessor's  suc- 

pp.  116—118.  cessor.-i;  stats.  12  &  13  Vict.  c.  2(j, 

(/O  Hec  si.ct.  57.  s.  2;  13  &  14  Vict.  c.  17.     See 

(/)  i'.r/.,  as  to  the  necessity  of  stat.  45  &  4()  Vict.  c.  US,  s.  12; 

giving  notice  to  the  trustees,  or  AVms.  Conv.  >Stat.  309. 

of  setting  aside  part  of  tlic  rent  (I)  Stat.  4")  iV  41!  Vict.   c.   :>8, 

on  making  a  mining   lease,  see  s.  3.     See  WJiiehrrlriht  v.  Walhcr, 

Wms.  Conv.  Stat.  SOS,  345— 347,  23   Ch.    1).    752;    'lie    Chnytor\ 

506,  526.  Settled  Estate  Act,  25  Cli.  D.  651. 

(k)  See   Daries   v.   Datiies,   38  (m)  Ante,  p.  121;   see  lie  Se- 

Ch.  D.  491),  decided  on  llic  Settled  hrHiht's  Settled  Extntex,  33  Ch.  D. 

I'^atates    Act,    1877;    Sutlu-rland  429;    Itnire   v.    Aihtbunj,  1892. 

V.  Sutherland,  1893,  3  Ch.   1<;9;  A.  C.  .356. 

Chandler  v.  Bradley,  1897,  1  t^h.  (ii)  Ante,  p.  121  ;  see  the  cases 

315;  Ite  ILtndman  and    ir/Zr'ox'x  cited  in  n.  (?/). 

( 'ontrnct,  1 902,  1  Ch.  599 ;  Boyee  (o)  Stat.  45  &  46  Vict.  c.  38,  s.  4. 
V.   Edhroohe,    1903,    1    Oh.    836. 
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or  under  the  direction  of  the  Court,  in  any  of  the  autho- 
rised modes  of  employment  of  capital  money  arising 
under  the  Act  (7*).     These  are  stated  in  the  note  (7). 


(p)  stilt.  45  &  *1G  Vict.  c.  38,  s.  22.  Sue  Re  Coleridge's  Settlement, 
1895,  2  Ch.  704 ;  He  Hunt's  Settled  Estates,  1905,  2  Ch.  418. 
Application  of  (?)  (Stat.  45  &  46  Vict.  c.  38,  s.  21.)  Capital  money  arising  under 
capital  money  ^^'^'^  ^^^^  subject  to  payment  of  claims  properly  jiayable  thereout, 
arisinf  under  ^°^^  ^^  api)lication  thereof  for  any  special  authorised  object  for  wliich 
the  Settled  ^^^^  same  was  raised,  shall,  when  received,  be  invested  or  otherwise 
Laud  Act  applied  wholly  in  one,  or  partly  in  one,  and  partly  in  another  or 

1882.         '  others  of  the  following  modes  (namely) : 

(i.)  In  investment  ou  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  (see  stat.  56  &  57  Vict.  c.  53,  pt.  i.)  authorised  to  invest  trust 
money  of  the  settlement,  or  on  the  security  of  the  bonds,  mortgages, 
or  debentures,  or  in  the  purchase  of  the  debenture  stock  of  any 
railway  company  in  Great  Britain  and  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years  next  before  the  date  of 
investment  paid  a  dividend  on  its  ordinary  stock  or  shares,  with 
power  to  vary  the  investment  in  or  for  any  other  such  securities : 

(ii.)  In  discharge,  purchase  or  redemption  of  incumbrances  affect- 
ing the  inheritance  of  the  settled  land,  or  other  the  whole  estate  the 
subject  of  the  settlement,  or  of  land  tax,  rent  charge  in  lieu  of  tithe, 
crown  rent,  chief  rent,  or  quit  rent,  charged  on  or  payable  out  of  the 
settled  land : 

(iii.)  In  payment  for  any  improvement  authorised  by  this  Act 
(see  stats.  46  &  47  Vict.  c.  61,  s.  29 ;  50  &  51  Vict.  c.  30 ;  He  Lord 
EgmonVs  Settled  Estates,  45  Ch.  D.  395 ;  Re  DaJison's  Settled  Edate, 
1892,  3  Oh.  522)  : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled 
land: 

(v.)  In  purcliase  of  the  seignory  of  .any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of 
the  settled  land,  being  copyhold  or  customary  laud : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land  or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at 
the  time  of  purchase,  subject  or  not  to  any  exception  or  reservation 
of  or  in  respect  of  mines  or  minerals  therein  or  of  or  in  respect  of 
rights  or  powers  relative  to  the  working  of  mines  or  minerals  therein, 
or  in  other  land : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be  held  or  worked 
with  the  settled  land,  or  of  any  easement,  right  or  privilege  convenient 
to  be  held  with  the  settled  land  for  mining  or  other  purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  (see  stat.  53  &  54  Vict, 
c.  69,  8.  14): 

(x.)  In  payment  of  costs,  charges  and  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the 
provisions  of  this  Act : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise 
of  a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

The  Court  may  also  order  that  the  costs  of  legal  proceedings  taken 
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They  chiefly  include  investment  in  authorised  securities, 
discharge  of  incumbrances  affecting  the  whole  estate 
in  the  settled  land,  payment  for  authorised  improve- 
ments, and  purchase  of  other  lands  to  be  made  subject 
to  the  settlement.  Any  investment  must  be  in  the  names 
or  under  the  control  of  the  trustees  (r).  Capital  money 
arising  under  the  Act  is,  while  uninvested  or  invested 
in  money  securities,  made  subject  to  the  settlement  as 
effectually  as  if  it  were  land,  and  will  go  to  the  persons 
to  whom  the  land,  from  which  it  arises,  would  have 
gone  for  the  same  estates  and  interests  as  they  would 
have  had  in  the  land ;  the  income  of  invested  capital 
being  paid  to  the  persons  who  would  have  been  entitled 
to  the  income  of  the  land  (s).  The  tenant  for  life  is  Tenant  for 
further  empowered  to  raise  money  by  mortgage  of  the  to  mortgage, 
settled  land,  where  the  money  is  required  for  enfran- 
chisement or  equality  of  partition  (/),  or  for  dis- 
charging an  incumbrance  on  the  settled  land  or  part 
thereof  (k)  .  For  the  purpose  of  carrying  into  effect 
the  powers  of  leasing,  sale  and  other  powers  given  by 
the  Settled  Land  Act,  the  tenant  for  life  is  empowered  Tenant  for 
to  convey  the  settled  land  by  deed  for  all  the  estate,  of  conv-ey- 

for  the  protection  of  settled  land  bo  paid  out  of  capital  money  raised 
by  sale  of  part  of  the  lands  in  settlement :  lie  De  La  Warr's  Estatex, 
16  Ch.  D.  587;  stat.  45  &  46  Vict.  c.  38,  ss.  36,  47;  Re  Ormrod's 
Settled  Estate,  IS92,  2  Ch.  318.  As  to  a  landlord's  expenses  for 
improvements  under  the  Town  Tenants  (Ireland)  Act,  19U6,  see 
stat.  G  Edw.  A'll.  c.  54,  s.  14. 

(r)  Stat.  45  &  46  Vict.  c.  38,  a  life  or  lives,  or  a  term  of  years 

8.  '22,  Bub-s.  2.  absolute  or  determinable. 

(.<)  y.  22,  sub-ss.  .5,  C.  (?c)  Stats.  11  Geo.  IV.  &  I  Will. 

(0  Stat.  45  &  46  Vict.  c.  38,  IV.  c.  47,8.  12;  and  2  &  3  Vict. 

B.  18.     Enfranchisement  properly  c.  60,  empowered  tenants  fur  life 

means  tlie  conversion  of  copyhold  under  wills  to  convey,  under  the 

land  into  freehold  (^0.-^  Part  III.  direction  of  the  Court  of  Chan- 

Cb.  i.),  but  has  been  held  to  in-  eery,  the  whole  estate  in   their 

elude  lure  the  purchase  of  the  laud3,if  a  sale  or  mortgatre  thereof 

freehold   reversion   on   leasehold  were  directed  for  payment  of  the 

land;  iie  5ructi,  1905,  2  Ch.  372.  debts    of    the    testator.      These 

As  to  partition,  see  post,  Ch.  v.  powers  were  f::enerally8upersedi'd 

(u)  Stat.  53  &  54  Vict.  c.  69,  by  stats.    13  &    14   Vict.  c.  60, 

8.  11  (1);  see  Be  Clifford,  1902,  8.  29;  15  &  16  Vict.  c.  55,  s.  1  ; 

1   Ch.  87.     By  sub-s.   2,   incum-  now  replaced  by  56  &  57  Vict, 

brance    does    not    here    include  c.  .53,  as.  30,  31. 
any  annual  sum  payable  during 
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Statutory 
powers  cannot 
be  assigned. 


Improvement 
of  settled 
land. 


Eailways  or 
Canals. 


which  is  the  subject  of  the  settlement,  or  for  any  less 
estate,  as  may  be  required  (x). 

The  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act  are  not  capable  of  assignment  or  release,  do 
not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstanding 
any  assignment  of  his  estate  (?/).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate ;  which  cannot  generally 
be  affected  without  the  assignee's  consent  (z).  A  con- 
tract by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  the  Act  is  void  (a).  And  any  provision 
in  a  settlement  attempting  to  forbid  a  tenant  for  life 
to  exercise  any  power  under  the  Act  is  void  {h). 

By  several  Acts  of  Parliament  of  the  last  reign  (c), 
and  especially  by  the  Improvement  of  LandAct,  1864((7), 
facilities  have  been  given  for  borrowing  money  to  be 
spent  in  making  improvements  on  settled  land  by  way 
of  drainage  and  in  a  variety  of  other  ways  (e),  and  to 


Residence. 


(a;)  See  stats.  45  &  46  Vict. 
c.  38,  8.  20,  sub-s.  1 ;  53  &  54 
Yict.  c.  69,  s.  6  ;  post,  Part  II. 
'Ch.  iii. 

(y)  Stat.  45  &  46  Vict.  c.  38, 
s.  50,  sub-s.  1.  See  lie  Baiioivs 
Contract,  1903, 1  Ch.  382. 

(z)  Sect.  50,  sub-ss.  3,  4.  Stat. 
54  &  55  '\'ict.  c.  69,  s.  4,  excepts 
assignments  made  by  a  tenant 
for  life  in  consideration  of  mar- 
riage or  by  way  of  any  family 
arrangement,  not  being  a  security 
for  money  advanced.  And  unless 
the  asfignec  is  actually  in  pos- 
session, liis  consent  is  not  re- 
quisite to  the  making  by  the 
tenant  for  life  of  leases  under  the 
Act  at  the  best  rent  without  fine. 

(a)  Stat.  45  &  46  Vict.  c.  38, 
s.  50,  sub-s.  2. 

(6)  Sect.  51. 

(c)  Stats.  8  &  9  Yict.  c.  56. 
replacing  3  &  4  Vict.  c.  55 ;  9  &  10 
Vict.  c.  101,  amended  by  10  &  11 
Vict.  c.  11,  11  &  12  Vict.  c.  119, 


13  &  14  Vict.  c.  31,  and  19  &  20 
Vict.  c.  9 ;  12  &  13  Vict.  c.  100, 
amended  by  19  &  20  Vict.  c.  9, 
and  repealed  by  27  &  28  Vict, 
c.  114. 

(d)  Stat.  27  &  28  Vict.  c.  114, 
amended  by  62  &  63  Vict,  c,  46. 

(e)  By  Stat.  45  &  46  Vict. 
c.  38,  s.  30,  the  Act  of  1864 
is  extended  so  as  to  comprise  all 
improvements  authorised  by  the 
Settled  Land  Act,  1882 ;  see 
below,  p.  127,  n.  (h).  Settled 
lands  may  bo  charged  under  tho 
Act.  of  1864  (ss.  78  sq.)  with  the 
repayment  of  money  subscribed 
for  the  construction  of  railways 
or  canals  on  or  near  to  them  and 
likely  to  benefit  them.  Stats. 
33  &  34  Vict.  c.  56,  and  34  &  35 
A'ict.  c.  84,  added  to  the  list  of 
improvements  authorised  by  tlie 
Act  of  1864  the  erection,  comple- 
tion, or  improvement  of  a  man- 
sion house  suitable  to  the  estate, 
as    a    residence    for    its   owner. 
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be  repaid  with  interest  by  equal  instalments  extending 
over  a  fixed  term  of  years,  and  charged  as  a  rent-charge 
upon  the  inheritance  of  the  land.  The  instalments  are 
payable  by  a  tenant  for  life  during  his  lifetime ;  and  he 
is  bound  to  maintain  the  improvements  made  (/).  And 
in  addition  to  the  facilities  so  given  for  raising  money  improve- 
to  pay  for  the  improvement  of  land,  capital  money  Xo^Settied'^ 
arising  from  the  sale  of  settled  land  or  otherwise  under  ^'^^^  ^^^^ 

188"'. 

the  Settled  Land  Act,  1882  (g),  may  now  be  applied  at 
the  instance  of  the  tenant  for  life  in  payment  for  any 
improvement  authorised  by  that  Act  (//).     But  in  order 

provided  that   the  sum  charged  ss.  38,  111);  12  &  ] 3  Vict.  c.  100, 

for  such  purposes  should  not  bo  sa.  21,  26;  27  &  28  Vict.  c.  Ill, 

more  than  two  years'  net  rental  ss.  06,  72.    Capital  muney  arisinj^ 

of  the  whole  estate.    Stat.  40  &  41  under  the  Settled  Land  Act,  1K82, 

Vict.  c.  31  added  the  erection  of  may  now  be  applied  in  redeeming; 

reservoirs   and  other  permanent  such  rent  charges  whin  created 

works   for  the  supply   of  water  in    respect    of    an    improvement 

and  empowered  subscriptions  for  authorised  by  that  Act;  hccante,  Reservoirs 

tho  construction  of   waterworks  p.  124,  n.  (7)  (iii.).  and  Water 

by  a  water  company  to  be  charged  (g)  Stat.  45  &  46  Vict.  c.  38,  supply. 

on  settled  lands;    see  also  stat.  s.  21  (lii.);  ante,  p.  124;  see  ^e 

60  &  61  Vict.  c.  44.  Millnrd's    Settled    Estates,   1893, 

(/)  Stats.  8  &  9  Vict.  c.  56,  3  Ch.  116;    lie  Bristol's  Settled 

ss.   10,  11;  9  &  10  Vict.  c.  101,  Estates,  ib.  161. 

(70  (Sect.  25.)  Improvements  authorised  by  this  Act  are  the 
making  or  execution  on  or  in  connection  with,  and  for  the  benefit 
of  settled  land,  of  any  of  the  following  works,  or  of  any  works  for  ' 
any  of  tho  following  purposes,  and  any  operation  incident  to  or 
necessary  or  proper  in  tlio  execution  of  any  of  those  works,  or  neces- 
sary or  proper  for  carrying  into  effect  any  of  those  purposes,  or  for 
securing  tlie  full  benefit  of  any  of  thoso  works  or  purpose's  (namely)  : 

(i.)  Drainage,  including  the  straightening,  widening  or  deepening 
of  drains,  streams  and  watercourses : 

(ii.)  Irrigation;  warping: 

(iii.)  Drains,  pipes  and  machinery  for  sui)ply  and  distril>ution  of 
sewage  as  manure : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water : 

(v.)  Groynes;  sea  walls,  defences  against  water : 

(vi.)  Inclosing;  straightening  of  fences;  re-division  of  fields  : 

(vii.)  Iteclamation;  dry  warping: 

(viii.)  Farm  roads;  private  roads;  roads  or  streets  in  villages  or 
towns : 

(ix.)  Clearing ;  trenching ;  planting  : 

(x.)  Cottages  for  labourers,  farm  servant.s,  and  artisaii.>i,  «jnployed 
on  the  settled  land  or  not;  and  (by  stat.  48  &  49  Vict.  c.  72,  s.  11) 
any  dwellings  available  for  the  working  classes,  tho  building  of 
which  in  the  opinion  of  the  Court  is  not  injurious  to  the  estate.  See 
stat.  53  &  54  Vict.  c.  69,  s.  18. 
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to  obtain  this,  the  tenant  for  Ufe  is  required,  before  the 
Tenant  for  life  work  is  done,  to  Submit  to  the  trustees  or  the  Court  a 
a  scheme™  Scheme  for  the  execution  of  the  improvement  showing 
tlie  proposed  expenditure  thereon  (i) .  And  a  certificate 
of  the  Board  of  Agriculture,  or  of  an  engineer  or  surveyor 
approved  by  them,  certifying  that  the  work  has  been 

(xi.)  Farmhouses,  offices  and  outbuildings,  and  other  jjlaccs  for 
farm  purposes : 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wlieels,  enf;ine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled  land  for 
agricultural  purposes,  or  as  woodland  or  otherwise : 

(xiii.)  lieservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  for 
supply  and  distribution  of  water,  for  agricultural,  manufacturing,  or 
other  purposes,  or  for  domestic  or  other  consumption : 

(xiv.)  Tramways ;  railways ;  canals  ;  docks  : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  facilitating  transport  of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure  and  other  things  required  for 
agricultural  purposes,  and  of  minerals  and  of  things  required  for 
mining  purposes : 

(xvi.)  Markets  and  market  places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  indi- 
viduals, or  for  dedication  to  the  public,  the  same  being  necessary 
or  proper  in  connection  with  the  conversion  of  land  into  building  land  : 

(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick  making,  tile  making,  and  other  works  necessary  or  proper  in 
connection  with  any  of  the  objects  aforesaid  : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary 
or  proiJer  in  connection  with  development  of  mines  : 

(xx.)  Eeconstruction,  enlargement  or  improvement  of  any  of  those 
works. 

By  stat.  53  &  54  Vict.  c.  69,  s.  13,  improvements  authorised  by  the 
Act  of  1882  shall  include  : 

(i.)  Bridges : 

(ii.)  Making  anj'^  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let  (see  Re  De  Teissier's 
Settled  Edates,  1893,  1  Ch.  153;  Ee  GashelVs  Settled  Estates,  1894, 
1  Ch.  485;  Re  Blagmve's  Settled  Estates,  1903,  1  Ch.  560;  Re  Leveson 
Goiuer's  Settled  Estate,  1905.  2  Ch.  95)  : 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public  authority,  or 
for  buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof : 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the  settled 
land :  provided  that  the  sum  to  be  so  applied  shall  not  exceed  one 
half  of  the  annual  rental  of  the  settled  land  (see  Re  Walher's  Settled 
Estate,  1894,  1  Ch.  189;  Re  Legh's  Settled  Edate,  1902,  2  Ch.  274). 

(i)  Stat.  45  &  46  Vict.  c.  38,  Ch.  D.  20 ;  Re  Norfolk's  Estates, 

s.   26,   sub-s.    1;    Re  HotchJun's,  1900,   1    Ch.  461;    Re    EgmonVs 

Settled   Estates,   35    Ch.    D.   41;  Settled  Estates,  1^06,  2  Ch.  151^ 
see  Re  Bulwtr  Lytton'e  Will,  38 
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properly  done,  and  the  amount  properly  payable  by  the 
trustees  in  respect  thereof,  or  else  an  order  of  the  Court 
is  required  before  any  capital  money  can  be  applied  in 
payment  for  the  improvement  (/.) .  But  the  Court  may, 
in  any  case  where  it  appears  proper,  make  an  order 
directing  capital  money  to  be  applied  in  payment  for  any 
authorised  improvement,  notwithstanding  that  a  scheme 
was  not  submitted,  as  required,  before  the  execution  of 
the  improvement  (/).  The  tenant  for  life  is  required 
to  maintain  improvements  executed  under  the  Act  (nt) ; 
and  is  protected  from  impeachment  of  waste  (»)  in  re- 
spect of  any  stone,  clay,  sand,  or  other  substance  pro- 
perly gotten,  or  timber  properly  cut,  for  the  purpose 
of  making  or  maintaining  any  such  improvement  (o). 
Under  the  same  Act  (p),  a  tenant  for  life  may  join  or 
concur  with  any  other  person  interested  in  executing 
any  improvement  authorised  by  the  Act,  or  in  con- 
tributing to  the  cost  thereof.  In  all  other  respects,  other  im- 
improvements  which  a  tenant  for  life  may  wish  to  P"^*^''"^®"*'^- 
make  must  l)e  paid  for  out  of  his  own  pocket  (7). 

Where  land  is  given  to  a  widow  during  her  widow-  Determinable 
hood,  or  to  a  man  until  he  shall  become  bankrupt  (r),  ^'f*-' fst^tea. 
or  for  any  other  definite  period  of  time  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case  of 
a  gift  for  life  (.s').     Such  estates  are  regarded  in  law  as 

(Jc)  Sect.  2G,  sub-ss.  2,  3 ;  stat.  (7)  Ndini   v.   Marjorihanls,  3 

no   &   f)!    A'ict.   c.   30.      See   11,-  Ru.sa.    582 ;    Ilihhert     v.     CooUe, 

JiTfe^A's  6W</emeM(,  1904,  2  Ch.  22.  1   Sim.  &   Stu.  m2:  Cahlecott  v. 

(/)  Stilt.  r)3  &  54  Vict.  c.  6!»,  Brown,'!  Hare,   144:  llorloch  v. 

8.   IT).     See   lie  Ormrod'x  Stilled  Smith,   17  IJeav.   i>~'I;    Dunne  v. 

Eslnte,    1892,    2    Ch.    318;     Jle  JJunwe,  7  De  (Jex,  M.  &  G.  207 ; 

Tucker's    Settled    Estates,    189.5,  Dent  v/Dent,  30  Benv.  303;  lie 

2    Ch.    4G8 ;    Be    Thomas,   1900,  Berth's  Estate,  I..  U.  G  Ch.  887 ; 

1  Ch.  :{19;  Be  Far tington,  1902,  Drake  v.  Trefusis,  I>.  R.  10  Ch. 

ICh.  711;  Be  Dnnrarens  Si'ttled  3G4  ;    Be   Broadwatn-   Estate,  33 

^x<f((es,  1907,  2  Ch.  417.  W.    1{.    738;    Be    De    Teissier'* 

(m)  Stat.  45  k  4G  Vict.  c.  38,  Settled  Estates.  1S93,  1  Ch.  li-.3: 

s.  28.  Be  Gerard's  Settletl  Estates,  1893, 

00  Ante,  p.  118.  3  Cli.  2.^2;  Be  Montaqu,  1S97,  2 

(0)  Sect.  29.  Ch.  8;  Re  ll'tV//*,  1902,  1  Ch.  15. 

(p)  Stat.  45  .1-  4(;  Vict.  c.  38,  (r)  Aute,  p.  83. 

8.  27.  C")  Aide,  p.  G4. 

W.R.P.  0 
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Emblements. 


Tenants  at 
rack-rent. 


determinable  life  estates  (/) ;  and  their  incidents  are 
generally  the  same  as  those  of  ordinary  life  estates.  A 
difference  may  occur  in  the  right  to  take  the  emble- 
ments, that  is,  the  right  of  a  tenant  to  reap  the  crop 
that  he  has  sown,  though  he  die  or  his  estate  terminate 
before  harvest  (ii).  Thus,  if  a  tenant  for  life  die  before 
harvest,  his  executors  will  be  entitled  to  the  emble- 
ments, whether  his  estate  were  absolute  or  determin- 
able ;  and  his  assignee  or  undertenant  will  have  the  same 
right.  But  if  the  estate  should  determine  by  the  tenant's 
own  act,  as  by  the  marriage  of  a  widow  holding  during 
her  widowhood,  the  tenant  would  have  no  right  to  emble- 
ments ;  though  the  undertenant,  being  no  party  to  the 
cesser  of  the  estate,  would  still  be  entitled  in  the  same 
manner  as  on  the  expiration  of  the  estate  by  death  (x) . 
With  respect  to  tenants  at  rack-rent  (/y),  it  is  now  pro- 
vided that  where  the  lease  or  tenancy  of  any  farm  or 
lands  held  by  such  a  tenant  shall  determine  by  the 
death  or  cesser  of  the  estate  of  any  landlord  entitled 
for  his  life,  or  any  other  uncertain  interest,  instead  of 
claims  to  emblements,  the  tenant  shall  continue  to  hold 
and  occupy  such  farm  or  lands  until  the  expiration  of 
the  then  current  year  of  his  tenancy,  paying  a  propor- 
tionate rent  to  the  succeeding  owner  (s). 


Apportion- 
ment of  rent. 


By  the  common  law,  if  lands  were  let  reserving  rent 
periodically,  as  on  the  usual  quarter  days,  nothing  was 
due  from  the  lessee  until  the  day  when  the  rent  became 
imyahlc  («).  Hence,  in  old  times,  if  a  tenant  for  life 
had  let  the  lands  reserving  rent  quarterly  or  half-yearly, 
and  died  between  two  rent-days,  no  rent  was  due  from 
the  under-tenant  to  anybody  from  the  last  rent-day 


(0  Co.  Litt.  42  a;  2  Black. 
('Omm.  121 ;  Be  Canie's  Settled 
Estates,  1899,  1  Ch.  324.  329. 

(m)  See  Wms.  Pers.  Prop.  138, 
IGth  ed. 

(x)  Co.  Litt.  55  b ;  2  Black. 
Comm.  122 — 124;  see  Graves  v. 


Weld,  5  B.  &  Ad.  103. 

0/)  Ante,  p.  108,  n.  (t/). 

(2)  Stat.  14  &  15  Vict.  c.  25, 
s.  1  ;  Haines  v.  Welch,  L.  E.  4 
C.  P.  91. 

(a)  Co.  Litt.  292  b:  3  Kep. 
128. 
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till  the  time  of  the  decease  of  the  tenant  for  life.  But 
in  the  reign  of  King  George  IT.  a  remedy  for  a  pro- 
portionate part  of  the  rent,  according  to  the  time  such 
tenant  for  life  lived,  was  given  by  Act  of  Parliament  to 
his  executors  or  administrators  (/>).  Formerly,  also, 
when  a  tenant  for  life  had  a  power  of  leasing  (c),  and  let 
the  lands  accordingly,  reserving  rent  periodically,  his 
executors  had  no  right  to  a  proportion  of  the  rent,  in  the 
event  of  his  decease  between  two  quarter  days ;  and,  as 
rent  is  not  due  till  midnight  of  the  day  on  which  it  is 
made  payable,  if  the  tenant  for  life  had  died  even  on  the 
quarter-day,  but  before  midnight,  his  executors  lost  the 
quarter's  rent,  which  went  to  the  person  next  entitled  (d). 
But  by  an  Act  of  1884  (c),  the  executors  and  adminis- 
trators of  any  tenant  for  life  who  had  granted  a  lease 
since  the  passing  of  the  Act,  might  claim  an  apportion- 
ment of  the  rent  from  the  person  next  entitled,  when  it 
should  become  due.  This  Act,  however,  did  not  apply 
unless  the  demise  was  made  by  an  instrument  in 
writing  (,/').  But  the  Apportionment  Act,  1870  (.7),  Apportion- 
now  provides  that  all  rents  and  other  periodical  pay-  jgrjl^  ' 
ments  in  the  nature  of  income  (whether  reserved  or 
made  payal)le  under  an  instrument  in  writing  or  other- 
wise), shall,  like  interest  on  money  lent,  be  considered 
as  accruing  from  day  to  day,  and  shall  be  apportion- 
able  in  respect  of  time  accordingl}'. 

If  a  tenant  for  his  own  life  assign  his  estate  to  An  estate  ;)j<r 
another,  the  assignee  will  become  entitled  to  an  estate  ""'*"*  '^"'' 
for  the  life  of  the  former.    This,  in  the  Norman-French, 

(b)  See  stats.  11  Geo.  I[.  c.  r.>,  L.  IJ.  2  Eq.  27. 
8.  if) ;  4  &  T)  Will.  TV.  c.  22,  s.  1  ;  (/)  Seu   CattJey   V.    Arnold,    1 

Fx  pdrti'  Smytk,  1  Swaiist.  337,  -T.  &  II.  (iol ;  Milh  \.   Trumper, 

and  the  learned  editor's  note.  \i.  K.  i  Cli.  320. 

(r)  See  ante,  p.  Hi).  {g)  Stat.  3:{  &  34  Vict.  c.  3.1, 

{(1)  Norris  V.  Ilarrii>0)i,  2 'iilad.  s.  2;    Unxluck  v.    I'edley,  L.   li. 

2(58.  ];t    Kq.   271  ;    ConHnbh.  v.    Con- 

(e)  Stat.  4  &  ;")  Will.  IV.  c.  22,  ^tnb!e,  Jl  Ch.  D.  CSl ;  Jlc  Howell, 

s.  2;  Lockw.  De  Burgh,  i  Do  G,  18!».").    I  Q.  B.  844;    see  Ellis  v. 

&  S.  470;  Phimmer  v.    Wliitehy,  Jlowbotham,  11)00,  1  Q.  B.  740. 
Job..    585 ;     Lkiveltyii    v.     Hone, 
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General 
occupant. 


Special 
occupant. 


Statute  of 
Frauds. 


with  which  our  law  still  abounds,  is  called  an  estate  j)iir 
autre  vie  (]i)  ;  and  the  person  for  whose  life  the  land  is 
holden  is  called  the  cciitiii  que  vie  An  estate  jmr  autre 
vie  has  long  been  an  estate  of  freehold  (/) ;  though  in 
early  times  this  was  not  so  (/.).  In  this  case,  as  well  as 
in  that  of  an  original  grant,  the  new  owner  was  formerly 
entitled  only  so  long  as  he  lived  to  enjoy  the  property, 
unless  the  grant  were  expressly  extended  to  his  heirs ; 
so  that,  in  case  of  the  decease  of  the  new  owner  in  the 
lifetime  of  the  ccHtui  que  vie,  the  land  was  left  without 
an  occupant  so  long  as  the  life  of  the  latter  continued, 
for  the  law  would  not  allow  him  to  re-enter  after  having 
parted  with  his  hfe  estate  (/).  No  person  having,  there- 
fore, a  right  to  the  property,  anybody  might  enter  on 
the  land,  and  he  that  first  entered  might  lawfully  retain 
possession  so  long  as  the  rent  id  que  vie  lived  (m).  The 
person  who  had  so  entered  was  called  a  [icneral  oceupant. 
If,  however,  the  estate  had  been  granted  to  a  man  and 
his  heira  during  the  life  of  the  cestui  que  vie,  the  heir 
might  enter  and  hold  possession ;  and  in  such  a  case  he 
was  called  in  law  a  special  occupant,  having  a  special 
right  of  occupation  by  the  terms  of  the  grant  (»).  To 
remedy  the  evil  occasioned  by  property  remaining  with- 
out an  owner,  it  was  provided  by  a  clause  in  a  famous 
statute  passed  in  the  reign  of  King  Charles  II.  (o),  that 
theowner  of  an  estate  jj«y  autre  vie  might  dispose  thereof 
by  his  will ;  that  if  no  such  disposition  should  be  made, 
the  heir,  as  occupant,  should  be  charged  with  the  debts 
of  his  ancestor ;  or  in  case  there  should  be  no  special 
occupant,  it  should  go  to  his  executors  or  administrators, 
and  be  subject  to  the  payment  of  his  debts,  of  course 
only  during  the  residue  of  the  life  of  the  cestui  que  vie. 


00  Litt.  s.  56. 

(0  Litt.  s.  57. 

(/O  Bract,  fo.  26  b,  263  a ; 
rieta,  fo.  192,  289. 

(Z)  In  very  early  times  the  law 
■was  otherwise;  Bract,  fo.  27  a, 
263  a ;  Fleta,  fo.  192,  289 ;  P.  &  M. 


Hist.  Eng.  Law,  ii.  80. 

(m)  Co.  Litt.  41  b ;  2  Black. 
Comm.  258. 

(n)  Atkinson  v.  Baker,  i  T. 
Rep.  229. 

(o)  The  Statute  of  Frauds,  20 
Car.  II.  c.  3,  s,  12, 
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In  the  construction  of  this  enactment  a  question  arose, 
whether  or  not,  supposing  the  owner  of  an  estate  jmr 
antvc  vie  died  without  a  will,  the  administrator  was  to 
be  entitled  for  his  own  benefit,  after  paying  the  debts 
of  the  deceased.  An  explanatory  Act  was  accordingly 
passed  in  the  reign  of  King  George  II.  (p),  by  whicli 
the  surplus,  after  payment  of  debt,  was,  in  case  of 
intestacy,  made  distributable  amongst  the  next  of  kin, 
in  the  same  manner  as  personal  estate.  By  the  Wills  iModmi 
Act  of  1837  (q),  the  above  enactments  were  both  re- 
placed by  more  comprehensive  provisions  to  the  same 
effect.  And  under  the  Land  Transfer  Act,  1897  (r),  on 
the  death  of  a  tenant  j^i'i'  aiitir  ric,  his  estate  devolves  in 
the  first  instance  upon  his  executors  or  administrator 
whether  he  have  devised  the  same  or  not,  and  notwith- 
standing that  he  leave  a  special  occupant.  But  the  Act 
does  not  disturb  the  beneficial  title  of  a  devisee  or 
special  occupant,  who  may,  if  the  estate  be  not  required 
to  satisfy  the  deceased  tenant's  debts  and  testamentary 
or  administration  expenses,  require  the  executors  or 
administrator  to  convey  the  same  to  him. 

AVhen  one  person   has   an  estate  for  the   life   of  Crstui  que  n'e 
another,  it  is  evidently  liis  interest  that  the  cestui  que  ordered  to  be 
vie  or  he  for  whose  life  the  estate  is  holden,  should  live  pioducLd. 
as  long  as  possible ;  and,  in  the  event  of  his  decease,  a 
temptation  might  occur  to  a  fraudulent  owner  to  con- 
ceal his  death.     In  order  to  prevent  any  such  fraud,  it 
is  provided,  by  an  Act  of  Queen  Anne  («),  that  any 
person  having  any  claim  in  remainder,  reversion  or 
expectancy,  may,  upon  affidavit  that  he  hath  cause  to 
believe  that  the  cestui  que  rie  is  dead,  and  that  his 

(p)  Stat.  14  Geo.  II.  c,  20,  8.  9  ;  (s)  Stat.   G   Anne,  c   IS.     Soo 

see  Co.  JAtt  41  b,  n.  (5).  Ex   parte    Grant,   (i    Yea.    512  ; 

(9)  Stat.  7  Win.  IV.  &  1  A'ict.  E«  jmrte   Whalhy,  4  Kuss.  Mi  ; 

c.    2(>,    ss.    ii,   G ;    iiV    tfheppanl,  Ite   hauc.  4    INfy.  v<c  Cr.  11;   lie 

1897,2  Cb.  G7;  lie  Jumau,   19(>:'>,  L!ii<ien.  12  Sim.  in4  ;  Jie  Closxi'i/, 

1  Ch.  241.  2  Sm.  &  (r.  W  ;  7,V  Dennh^  7  Jnr,, 

(r)  Stat.  GO  &  Gl  Yiot.  c.  Gf.,  N.  S.  2:!0 ;  Re  Oiceu,  10  Cb.  D. 

Tttrt.  I, ;  ante,  p|i.  29,  8G,  87.  IGG ;  lie  Stcrem,  ;',[  (.'li.  p.  32<'. 
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Quasi  entail. 


Persons 
having  the 
powers  of  a 
tenant  for  life 
Tinder  the 
Settled  Land 
Act,  1882. 


Tenant  pur 
autre  vie. 


death  is  concealed,  obtain  an  order  from  the  Lord 
(Uiancellor  for  the  production  of  the  crsfui  (/ur  vie  in 
the  method  prescribed  by  the  Act ;  and  if  such  order 
be  not  comphed  with,  then  the  cestui  qiir  vie  shall  be 
taken  to  be  dead,  and  any  person  claiming  any  interest 
in  remainder,  or  reversion,  or  other^Yise,  may  enter 
accordingly  (t). 

If  an  estate  pur  autre  vie  should  be  given  to  a 
person  and  the  heirs  of  his  body,  a  quaHi  entail,  as  it 
is  called,  will  be  created,  and  the  estate  will  descend, 
during  its  continuance,  in  the  same  manner  as  an 
ordinary  estate  tail.  But  the  owner  of  such  an  estate 
in  possession  may  bar  his  issue,  and  all  remainders, 
by  an  ordinary  deed  of  conveyance  {u),  without  any 
inrolment  under  the  statute  for  the  abolition  of  fines 
and  recoveries.  If  the  estate  tail  be  in  remainder 
expectant  on  an  estate  for  life,  the  concurrence  of  the 
tenant  for  life  is  necessary  to  enable  the  tenant  in  tail 
to  defeat  the  subsequent  remainders  {x). 

It  is  important  to  notice  that  all  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882  (//), 
are  by  that  Act  {z)  expressly  conferred  on  each  of  the 
following  persons,  when  entitled  in  possession  : — 

(a)  A  tenant  for  years  determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent ; 

(b)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent  {a)  ; 

(c)  A  tenant  for  his  own  or  any  other  life,  or  for 


(/)  By  s.  5  of  the  same  Act, 
tenants  pur  autre  vie  continuing 
in  possession  after  the  determina- 
tion of  their  estates,  without  the 
express  consent  of  the  persons 
next  entitled,  are  adjudged  to  be 
trespassers,  and  made  liable  to 
pay  tbe  full  value  of  the  profits 
received  during  their  wrongful 
possession. 

(m)  Fearne,  C.  R.  405  sq. 

(x)  Allen  V.   Allen,  2   Dm.  & 


War.  :^07,  324,  332 ;  Edioanh  v. 
Champion,  3  De  Gex,  M.  &  G. 

202. 

(?/)  Ante,  pp.  120— 12G. 

(2)  Stat.  45  &  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (iv.,  v.,  vi.,  ix.). 

(a)  This  applies  only  to  tenants 
pur  autre  vie  holding  beneficially 
and  not  as  trustees;  Be  Jemmett 
and  GuesVs  Contract,  1907,  1  Ch. 
629. 
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years  duLermiiiable  on  lil'o,  whose  estate  is  liable  to 
cease  or  be  defeated  in  any  event  during  that  life  (h), 
or  is  subject  to  a  trust  for  accumulation  of  income. 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  certain  life  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life  estates  held  by  persons 
subject  to  peculiar  laws ;  such  as  the  life  estates  held 
by  beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law ;  and  a  discussion  of  them,  in  an 
elementary  work  like  the  present,  would  tend  rather 
to  confuse  the  student  than  to  aid  him  in  his  grasp 
of  those  general  principles,  which  jt  should  be  his  first 
object  to  comprehend. 

(6)  Sec  ante,  pp.  80,  129,  130. 


(    i:-30    ) 


CHAPTER   V. 


OF    JOINT   TENANTS    AND    TENANTS    IN    COMMON. 


ties  of  joint 
tenancy. 


.loiiit  touanta 
for  life. 


A  GIFT  of  lands  to  two  or  more  persons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselves,  the  properties  of 
one  single  owner.  As  between  themselves,  they  must, 
of  course,  have  separate  rights ;  but  such  rights  are 
equal  in  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than  another  in  the 
The  four  iini-  subject  of  the  tenancy.  A  joint  tenancy  is  accordingly 
said  to  be  distinguished  by  unity  of  jwssession,  unity 
of  interest,  unity  of  title,  and  unity  of  the  time  of  the 
commencement  of  such  title  (a).  Any  estate  may  bo 
held  in  joint  tenancy ;  thus,  if  lands  be  given  simply 
to  A.  and  B.  without  further  words,  they  will  become 
at  once  joint  tenants  for  life  (b).  Being  regarded,  with 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarily  continue  so  long  as  the  longer 
liver  of  them  exists.  While  they  both  live,  as  they 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiety  of  the  rents  and  profits  of 
the  laud,  and  B.  to  the  other ;  but  after  the  decease 
of  either  of  them,  the  survivor  will  be  entitled  to  the 
whole  during  the  residue  of  his  life.  So,  if  lands  be 
given  to  A.  and  B.  and  the  heirs  of  their  two  bodies  ; 
here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
mariy,  they  will  have  an  estate  in  special  tail,  descendible 
only  to  the  heirs  of  their  two  bodies  (c) :  so  long  as 


Joint  tenants 
in  tail. 


(o)  2  Black.  Comm.  180. 
(h)  Litt.    8.    283;    Com.    Dig. 
tit.    Estates    (K.   1);    see    ante, 


p.  112. 

(c)  Co.  Litt.  20  b,  25  b ;  Bac. 
Abr.  tit.  Joint  Tenants  (G). 
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they  both  Hve,  the}'  will  be  entitled  to  the  rents  aiitl 
profits  in  equal  shares ;  after  the  decease  of  either,  the 
survivor  will  be  entitled  for  life  to  the  w^hole ;  and,  on 
the  decease  of  such  survivor,  the  heir  of  their  bodies, 
in  case  they  should  have  intermarried,  will  succeed  by 
descent,  in  the  same  manner  as  if  both  A.  and  B.  had 
been  but  one  ancestor.  If,  however,  A,  and  B.  be 
persons  who  cannot  at  any  time  lawfully  intermarry, 
as,  if  they  be  brother  and  sister,  or  both  males,  or 
both  females,  a  gift  to  them  and  the  heirs  of  their  two 
bodies  will  receive  a  somewhat  different  construc- 
tion. So  long  as  it  is  possible  for  a  unity  of  interest 
to  continue,  the  law  will  carry  it  into  effect :  A.  and 
V).  will  accordingly  be  regarded  as  one  person,  and 
will  be  entitled  jointly  during  their  lives.  "While 
they  both  live  their  rights  will  be  equal ;  and,  on  the 
death  of  either,  the  survivor  will  take  the  whole  so 
long  as  he  may  live.  But,  as  they  cannot  intermarry, 
it  is  not  possible  that  any  one  person  should  be  heir 
of  both  their  bodies :  on  the  decease  of  the  survivor, 
the  law,  therefore,  in  order  to  conform  as  nearly  as 
possible  to  the  manifest  intent,  that  the  heir  of  the  ' 
body  of  each  of  them  should  inherit,  is  obliged  to  sever 
the  tenancy  and  divide  the  inheritance  between  the 
heir  of  the  body  of  A.,  and  the  heir  of  the  body  of  B. 
Each  heir  will  accordingly  be  entitled  to  a  moiety  of 
the  rents  and  profits,  as  tenant  in  tail  of  such  moiety. 
The  heirs  will  now  hold  in  a  manner  denominated 
tenancy  in  common ;  instead  of  both  having  the 
whole,  each  will  have  an  undivided  half,  and  no 
further  right  of  survivorship  will  remain  (d) . 

An  estate  in  fee  simple  may  also  be  given  to  two  or  -loint  tenuut 
more  persons  as  joint  tenants.    The  unity  of  this  kind 
of  tenure  is  remarkably  shown  by  the  words  which  are 
made  use  of  to  create  a  joint  tenancy  in  fee  simple. 

('0  Lift.  s.  2S:5.    Sec  7?e  Ticevton  Marhet  Art,  2(1  I5ci\v.  'M{. 
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Tlie  lands  intended  to  be  given  to  joint  teniints  in  leo 
simple  are  limited  to  them  and  their  licira,  or  to  them, 
tJicir  heirs  and  aasifpts  (r),  although  the  heirs  of  one  of 
them  only  will  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue  :  thus,  if  lands  be 
given  to  A.  B.  and  C.  and  their  heirs,  A.,  B.  and  C. 
will  together  be  regarded  as  one  person  ;  and,  when 
they  are  all  dead,  but  not  before,  the  lands  will  descend 
to  the  heirs  of  the  artificial  person  (so  to  speak)  named 
in  the  gift.  The  survivor  of  the  three,  who  together 
compose  the  tenant,  will,  after  the  decease  of  his  com- 
panions, become  entitled  to  the  whole  lands  ( f ).  While 
they  all  lived  each  had  the  whole ;  when  any  die,  the 
survivor  or  survivors  can  have  no  more.  The  heir  of 
the  survivor  is,  therefore,  the  person  who  alone  will  be 
entitled  to  inherit,  to  the  entire  exclusion  of  the  heirs 
of  those  who  may  have  pre\dously  died  (r/).  A  joint 
tenancy  in  fee  simple  is  far  more  usual  than  a  joint 
tenancy  for  life  or  in  tail.  Its  principal  use  in  practice 
is  for  the  purpose  of  vesting  estates  in  trustees,  who, 
as  we  shall  see,  are  persons  entrusted  with  the  legal 
ownership  of  lands  for  the  benefit  of  others  {h).  Such 
Trustees  are  persons  are  invariably  made  joint  tenants.  On  the 
joint  tenants,  decease  of  One  of  them,  the  whole  estate  then  vests  at 
once  in  the  survivors  or  survivor  of  them,  without 
devolving  on  the  heir  at  law  of  the  deceased  trustee, 
and  without  being  affected  by  any  disposition  which 
he  may  have  made  by  his  will ;  for  joint  tenants  are 
incapable  of  devising  their  respective  shares  hj  will  (/) ; 
they  are  not  regarded  as  having  any  separate  interests, 
except  as  between  or  amongst  themselves,  whilst  two 
or  more  of  them  are  living.    Trustees,  therefore,  whose 

(f)  Bac.  Abr.  tit.  Joint  Tenants  stats.  IG  &  17  Vict.  c.  51,  s.  3; 

(A):  Co.  Litt.  184  a.  57  &  5^  Vict.  c.  30,  ss.  1,  2 ;  see 

(/)  Litt.    s.    280.      Any  joint  the  end  of  Ch.  s. 
tenant  taking  a  beneficial  interest  (</)  Litt.  vhi  sup. 

by  survivorship  is  now  liable  to  (//)  See  post,  Ch.  vii. 

succession  duty  and  estate  duty ;  ( /)  Litt.  s.  287 ;  Perk.  s.  500. 
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only  interest  is  that  of  the  persons  for  whom  tliey  Iiold 
in  trust,  are  properly  made  joint  tenants.  As  a  rule, 
the  survivor  of  several  joint  tenants  in  fee  simple  may 
devise  the  land,  as  well  as  allow  it  to  descend  to  his 
heir.  But,  if  such  survivor  be  a  trustee  of  the  land, 
on  his  death  after  the  year  1881,  his  estate  will  vest 
in  his  personal  representatives,  notwithstanding  any 
testamentary  disposition  he  may  make  (/.).  The  Land 
Transfer  Act,  1897  (/)  does  not  affect  the  right  of  a 
joint  tenant  surviving  liis  companions  to  succeed  to 
the  whole  estate  given  to  the  joint  tenants  in  the 
lands.  But  when  the  whole  estate  has  become  vested 
by  survivorship  in  the  longest  liver  of  them,  it  will 
devolve  upon  his  death  according  to  the  provisions  of 
the  Act,  and  will  therefore  vest  in  the  first  instance  in 
his  executors  or  administrator.  If,  however,  he  were 
entitled  for  his  own  use  and  not  as  trustee  for  others, 
jiis  heir  or  devisee  will  have  the  same  beneficial  interest 
in  the  lands,  and  the  same  right  to  require  them  to  be 
conveyed  to  him,  as  if  the  whole  estate  had  been 
originally  granted  to  the  last  surviving  joint  tenant 
alone  (m). 

As  joint  tenants  together  compose  but  one  owner, 
it  follows,  as  we  have  already-  observed,  that  the  estate 
of  each  must  arise  at  the  same  time  (n)  ;  so  that  if  A. 
and  B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take 
his  share  first,  and  then  B.  come  in  after  him.  To  this  Exception  to 
rule,  however,  an  exception  has  been  made  in  favour  "^'  ^  °  """' 
of  conveyances  taking  effect  by  virtue  of  the  Statute  of 
Uses,  to  be  hereafter  explained ;  for  it  has  been  held 
that  joint  tenants  under  this  statute  may  take  their 
shares  at  different  times  (o) ;  and  the  exception  appears 

(k)  Stut.  41  ^-    l.")  Vict.  c.  41,  (n)  Co.   Litf.  ISS  a:  2  Black, 

s.  :iO.  Coram.  181. 

(Z)  Stat.  GO  &  Gl   Yict.  c.  65,  (o)  13  IJep-  •'5'^:  PoUexf.  :?7:{; 

Part  I.,  ante,  pp.  2'.),  57,75,  85,  Biic.    Abr.    .Inint    'r.nantB   (D): 

SG.  110,  ir,3.  (iilb.    Uses.  71   (i:?'),  n.    10,  :5nl 

(w)  A7ite,  p.  i:')8.  0(1.). 
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A  release 
the  proper 
form  of 
assurance 
between  joint 
tenants. 


A  joint 
tenancy  may 
be  severed. 


also  to  extend  to  estates  created  by  will  (}>).  A  further 
consequence  of  the  unity  of  joint  tenants  is  seen  in 
the  fact,  that  if  one  of  them  should  wish  to  dispose  of 
his  interest  in  favour  of  any  of  his  companions,  he  may 
not  make  use  of  any  mode  of  disposition  operating 
merely  as  a  conveyance  of  lands  from  one  stranger  to 
another.  The  legal  possession  or  seisin  of  the  whole 
of  the  lands  belongs  to  each  one  of  the  joint  tenants  of 
an  estate  of  freehold  ;  no  delivery  can,  therefore,  be 
made  to  him  of  that  which  he  already  has.  The 
proper  form  of  assurance  between  joint  tenants  is, 
accordingly,  a  release  by  deed  (q),  and  this  release 
operates  rather  as  an  extinguishment  of  right  than  as 
a  conveyance ;  for  the  whole  estate  is  already  supposed 
to  be  vested  in  each  joint  tenant,  as  well  as  his  own 
proportion.  And  in  the  Norman-French,  with  which 
our  law  abounds,  two  persons  holding  land  in  joint 
tenancy  are  said  to  be  seised  j^cr  mie  ct  per  tout  (/•)• 

The  incidents  of  a  joint  tenancy,  above  referred  to, 
last  only  so  long  as  the  joint  tenancy  exists.  It  is  in 
the  power  of  any  one  of  the  joint  tenants  to  scrcr  the 
tenancy ;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of  the 
lands,  by  which  means  he  destroys  the  joint  tenancy  (-s). 
Thus,  if  there  be  three  joint  tenants  of  lands  in  fee 
simple,  any  one  of  them  may,  by  any  of  the  usual 
modes  of  alienation,  dispose  during  his  lifetime,  though 
not  by  will,  of  an  equal  undivided  third  part  of  the 


(p)  2  Jarm.  Wills,  1118,  llUt, 
5th  ed. ;  Oates  d.  HattcrJey  v. 
Jackson,  2  Str.  1172 :  Fearne, 
('.  E.  313;  Bridge  v.  Yates,  12 
Sim.  645;  Kenivorthy  v.  Ward, 
11  Hare,  196;  M'Greqor  v. 
M'Gregor,  1  De  G.  F.  &  J.' 7::. 

(q)  Co.  Lilt.  lOa  a,  187  a ; 
Bac.  Abr.  Joint  Tenants  (I)  2,  :'. ; 
2  I'rest.  Abst.  61.  But  a  i;i:^"t 
would  operiite  as  a  rek-ase ; 
Chester  v.  WiUan.  2  Wms.  Sauod, 


06  a. 

(?)  Litt.  s.  28S. 

(s)  Co.  Litt.  186  a  ;  Caldwell  v. 
Felloices,  L.  E.  9  Eq.  410.  Joint 
tenancy  may  also  be  severed  by 
operation  of  law,  as  upon  the 
bankruptcy  of  a  joint  tenant ; 
Thomason  v.  Frere,  10  East.  418, 
425;  Bnrt  v.  Moult,  1  C.  &  M. 
525,  5:!() ;  Morgan  v.  Marquis,  9 
Ex.  145,  147—8  ;  Be  Butler's 
Trusts,  38  Ch.  P.  286. 
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whole  inheritance.  But  should  he  die  without  having 
made  such  disposition,  each  one  of  the  remaining  two 
will  have  a  similar  right  in  his  lifetime  to  dispose  of 
an  undivided  moiety  of  the  whole.  From  the  moment 
of  severance,  the  unity  of  interest  and  title  is  destroyed, 
and  nothing  is  left  but  the  unity  of  possession  ;  the 
share  which  has  been  disposed  of  is  at  once  discharged 
from  the  rights  and  incidents  of  joint  tenancy,  and 
))ecomes  the  subject  of  a  tenancy  in  common.  Thus, 
if  there  be  three  joint  tenants,  and  any  one  of  them 
should  exercise  his  power  of  disposition  in  favour  of  a 
stranger,  such  stranger  will  then  hold  one  undivided 
third  part  of  the  lands,  as  tenant  in  common  with  the 
remaining  two. 

Tenants  in  common  are  such  as  have  a  unity  of  'I'miiiits  in 
possession,  but  a  distinct  and  several  title  to  tlicir  '""""""■ 
shares  (/).  The  shares  in  which  tenants  in  common 
hold  are  by  no  means  necessarily  equal.  Thus,  one; 
tenant  in  common  may  be  entitled  to  one-third,  oi- 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
bo  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  they  are  tenants  in 
common.  Between  a  joint  tenancy  and  tenancy  in 
common,  the  only  similarity  that  exists  is  tlierefore  the 
\uiity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  tlio 
owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 

instance,  when  they  are  not  all  trustees  for  one  and  the 

same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 

connnon  are  inconvenient  methods  for  the  enjoyment  of 

(0  Litt.  3,  292  ;  2  Black.  Coinm.  JOl. 
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Court  of 
Chancerv. 


By  High 
Court  of 
Justice. 


property.  Of  the  two  a  tenancy  in  common  is  no  doubt 
preferable ;  inasmuch  as  a  certain  possession  of  a  given 
share  is  preferable  to  a  similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive  his  companions.  But  the  enjoyment  of 
lands  in  Hercralty,  or  as  a  single  owner,  is  far  more 
beneficial  than  either  of  the  above  modes.  Accordingly 
it  is  in  the  power  of  any  joint  tenant  or  tenant  in 
common  to  compel  his  companions  to  effect  a  partition 
between  themselves,  according  to  the  value  of  their 
shares.  This  partition  was  formerly  enforced  by  a  writ 
of  partition,  granted  by  virtue  of  statutes  passed  in  the 
reign  of  Henry  YIII.  (//).  Before  this  reign,  as  joint 
tenants  and  tenants  in  common  always  become  such  by 
their  own  act  and  agreement,  they  were  without  any 
remed}',  unless  they  all  agreed  to  the  partition.  In 
modern  times  it  was  found  more  convenient  to  resort 
to  the  jurisdiction,  w^hich  the  Court  of  Chancery  had 
acquired,  to  compel  the  partition  of  estates  (.r) ;  and  in 
1833  (//)  the  old  writ  of  partition,  which  had  already 
become  obsolete,  was  abolished.  Since  1875,  this  juris- 
diction has  been  exercisable  in  the  Chancer}^  Division 
of  the  High  Court  of  Justice  {z).  Whether  the  partition 
be  effected  through  the  agency  of  the  Court,  or  by  the 
mere  private  agreement  of  the  parties,  mutual  con- 
veyances of  their  respective  undivided  shares  must  be 
made,  in  order  to  carry  the  partition  into  complete 
effect  {a).  With  respect  to  joint  tenants,  these  con- 
veyances ought,  as  we  have  seen,  to  be  in  the  form  of 

1  ;    3-2 


(m)  31    Hen.   VIII. 
Hen.  VIII.  c.  32. 

(x)  See  Manners  v.  Charles- 
loorth,  1  IMy.  &  K.  330;  Select 
Cases  in  Chancery,  Seldcn  Society, 
voh  X.  129—131. 

(y)  Stat.  3  &  4  AVill.  IV.  c.  27, 
s.  30. 

(z)  Stats.  3G  &  37  Vict.  c.  6G, 
ss.  16,  17,  34 ;  37  &  38  Vict.  c.  83. 
See  Mayfair  Propertii  Co.  v. 
Jolmdon,\iU,  1  Ch.  508. 


(a)  Attorney-General  v.  Hamil- 
ton, 1  Madu.  214.  If  any  of  tlio 
parties  entitled  should  be  infants 
or  lunatics,  and  so  unable  to 
execute  a  conveyance,  an  order 
may  be  made  vesting  their  shares 
in  such  persons  as  shall  be 
directed ;  stat.  50  &  57  Vict, 
c.  53,  88.  20  (ii^i,  31  (re]ilacini;' 
13  &  14  Vict.  c.  60.  ss.  7,  30; 
53  Vict.  c.  5,  s.  135). 
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releases  ;  but  tenants  in  common,  having  separate  titles, 
must  make  mutual  conveyances,  as  between  strangers  ; 
and  by  a  moderii  statute  it  is  provided,  that  a  partition 
shall  be  void  at  law,  unless  made  by  deed  (It).  By  the 
Settled  Land  Act,  1882  (c),  the  tenant  for  life  under  a 
settlement  of  an  undivided  share  of  land  is  empowered 
to  concur  in  making  partition  of  the  entirety,  and  to 
convey  the  land  given  on  partition  for  all  the  estate, 
whicli  is  the  subject  of  the  settlement,  in  the  manner 
re(phsite  for  giving  effect  to  the  partition.  Another  Partition  by 
very  convenient  mode  of  effecting  a  partition  is,  by  appli-  ^^^ricultuie. 
cation  to  the  Board  of  Agriculture,  who  are  empowered 
by  the  Inclosure  Acts  to  make  orders  for  the  partition 
and  exchange  of  lands  and  other  hereditaments,  which 
orders  are  effectual  without  any  further  conveyance  or 
release  (c/). 

The  jurisdiction  of  the  Court  of  Chancery  with  regard  Partition 

.  .  .      ,  ,  ,  .      ,1       Act,  1SG8. 

to  partition  (now  exercisable,  as  we  have  seen,  m  the 
Chancery  Division)  was  extended  by  the  Partition  Act, 
18G8  {<').  By  this  Act  the  Court  is  empowered  to  direct 
a  sale  of  the  property  instead  of  a  partition,  whenever 
a  sale  and  distribution  of  the  proceeds  appears  to  the 
Court  to  be  more  beneficial  to  the  parties  interested  (/"). 
If  the  parties  interested  to  the  extent  of  a  moiety  or 
upwards  request  a  sale,  the  Court  shall,  unless  it  sees 

{!>)  Stat.  8  &  y  Vict.  c.   lOG,  hs.  31.  82;   17  t^'  18  Vict.  c.  97, 

s.  ;«,  repealing  stat.  7  &  8  Vict.  8.5;  '20&  21  Vict.  c.  31,  ss.  1— 11  ; 

c.  7tJ,  s.  3,  to  tlac  same  effect.  21   &   22   Vict.    c.   53;    22   &  23 

(c)  Stat.  45  &  40  Vict.  c.  38,  Vict.  c.  43,  ss.  10,  11  ;   3S»  .<:  40 

ss.  3,  20.  A'ict.  c.  50,  s.  33  ;  45  &  40  ^'ict. 

((/)  Tliese    powers    were    first  c.  38,  s.  48  ;  52  &  53  Viet.  c.  30, 

given  to  the  Inclosure  Commis-  s.  2. 

sioner.s(in  1882  styled  tho  Land  (.-)  Stat.  31   &  32  Vict.  c.  40, 

( 'omniissiuner-s),  and  were  trans-  amended  by  .39  &  40  Viet.  c.  17. 

ferred  to  the  Board  of  Agriculture  Sect.  12  of  the  former  Act  irave 

in  188'J.     See  stats.  8  &  9  Viet.  jurisdiction  to  the  County  Courts 

c.  118,  sa.  147,  150;  9  &  10  Viet.  in  suits  for  partition  of  property 

c,  70,  88.  9,  10,  11 ;  10  &  11  Vict.  not  above  £500  in  valut>. 
c.  Ill, ss.  4,0;  11  &  12  Viet.  c.  99,  (f)  Slat.  31  &  32  Vict.  c.  40, 

ss.  13,   14;   12  &  13  Vict.  c.  83,  s.  3. 
BS.  7,  11;    15  &  10  Vict.  c.  79, 
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f^ood  reason  to  tlie  contrary,  direct  a  sale  of  the  property 
accordingly  (7).  And  if  any  party  interested  requests 
a  sale  the  Court  man,  if  it  thinks  fit,  unless  the  other 
parties  interested  or  some  of  them  undertake  to  pur- 
chase the  share  of  the  party  requesting  a  sale,  direct 
a  sale  of  the  property  (//) .  This  alteration  of  the  law, 
which  was  some  time  since  suggested  by  the  late 
author  (/),  has  effected  a  substantial  improvemeufc. 

(g)  Sect.  4;  Willdnson  v.  Jo-  Gamei^,  L.  E.  10  Cli.  204;  Fltt  v. 
herns,  Tv.  R.  16  Eq.  14;  Porter  v.  Jones,  5  App.  (,'as.  (Jol ;  Richard- 
Lopes,  7  Ch.  D.  358.  son  v.  Feary,  39  Cli.  D.  4r). 

(/t)  Sect.    5;   see    Williams  v.  (i_)  Essay  on  Real  Assets,  p.  120. 


(  lA^  ) 


CHAPTER   VI. 

OF    THE    CONVEYANCE    OF    A    FREEHOLDING    AT 
COMMON    LAW. 

Let  us  now  turn  our  attention  to  the  means  of 
conveying  a  freeliolding  (a)  of  land — what  the  law 
requires  to  effect  a  valid  transfer  from  one  person  to 
another  of  an  estate  of  freehold  (b).  This  has  always' 
been  and  still  is  a  formal  matter ;  mere  expression  of 
intention  will  not  suffice  to  transfer  freehold  property 
at  law,  unless  the  requisite  forms  be  duly  observed  {<■). 
These  forms  are  not  the  same  now  as  they  were  in 
earlier  times.  By  the  common  law  delivery  of  posses- 
sion was  principally  necessary  to  effect  the  conveyance 
of  a  freehold :  while  at  the  present  day  the  chief  requisite 
is  a  deed  (d).  But  no  one  can  hope  to  exercise  the 
modern  conveyancing  art  with  understanding,  without 
some  knowledge  of  the  early  law.  For  the  whole  modern 
law  of  real  property  is  nothing  but  a  tangle  of  hetero- 
geneous devices  for  escaping  the  effect  of  the  common 
law  rules  regarding  land.  And  it  will  yield  up  its 
reason  to  no  one,  who  lacks  the  patience  to  learn  its 
histor3\  I  would  therefore  entreat  the  student  to  lay 
aside  the  notion,  that  the  study  of  what  is  obsolete  in 
practice  must  necessarily  be  waste  of  time,  and  will  beg 
him  again  to  consider  with  me  the  law  of  bygone  days. 

By  the  common  law  a  freeholding  of  land  was  chiefly  Feoffment 

with  livery 

(a)  Ante,  p.  16.  v.   Rogers,  L.   R.    16    Eq.    340;  of  seisin. 

(6)  Ante,  p.  64.  Zimbler    v.    Abrahams,    1903,    1 

(c)  Bract,   fo.   39  b ;   Litt.   ss.  K.  B.  577. 

.59,   66,  70;     Ward   v.   Audlamh  (d)  Stat.    8   vt   0  Vict.  c.   106, 

«   Beav.  201,  212 ;    Woodford  v.  ss.  2,  3. 

Charnley,  28  Beav.  d6 ;   Warriner 

W.R.P.  10 
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deed. 


transferable  hy  fcojj'iiiciif  with  lirrr/i  oj'  i^risin  ,-  that  is, 
1  )y  the  gift  of  a  freehold  estate  in  the  land,  coupled  with 
formal  delivery  of  possession.  Feoffment  is  properly  the 
gift  of  B>Ji('f  or  for  (r)  ;  such  as  was  usually  conferred  in 
the  days  of  subinfeudation  (./) :  but  the  ^Yord  came  to  be 
applied  to  the  gift  of  any  freehold  estate  (f/).     Seisin,  as 
we  have  seen,  originally  meant  any  kind  of  possession, 
but  was  not  afterwards  used  to  denote  any  but  freehold 
possession — the  possession  recoverable  in  real  or  mixed 
actions  (//).    At  common  law  a  feoffment  need  not  have 
been  put  into  writing ;  it  was  sufficient  to  express  the 
gift  by  word  of  mouth  (/) ;  but  formal  livery  of  seisin 
was  absolutely  necessary  to  perfect  the  gift  (A).     This 
was  of  two  kinds :  livery  in  deed  and  livery  in  law. 
Livery  iu        Livery  in  deed  was  performed  on  the  land  to  be  con- 
veyed by  the  person  making  the  feoffment  (called  the 
feoffor)  expressing  by  appropriate  act  (/)  and  words,  or 
words  alone,  his  intention  to  deliver  seisin  of  the  land  to 
the  feoffee,  or  person  to  be  enfeoffed,  and  yielding  up 
vacant  possession  thereof  accordingly  (in).     And  it  was 
requisite,  in  order  to  secure  the  delivery  of  vacant  posses- 
sion to  the  feoffee,  that  all  persons  who  had  any  estate 
or  possession  in  the  land,  of  which  seisin  was  delivered, 
should  either  join  in  or  consent  to  making  the  livery,  or 
be  absent  from  the  premises  (")•     If  a  feoffment  were 
made  of  different  lands  lying  scattered  in  the  same 
county  (as  was  usually  the  case  in  the  days  of  common 
fields  (o) ),  livery  of  seisin  of  any  parcel  in  the  name  of 
the  rest  was  sufficient  for  all,  if  all  were  in  the  complete 

((•)  Ante,  p.  19.  (/)  Sueli  as  the  delivery  of  tlie 

(/)  Ante,  p.  38.  liasp  of  the  door,  or  a  twig,  or  :i 

(g)  Litt.  8.  57;  Co,  Litt.  9  a;  turf. 

P.  &  M.  Hist.  Eng.  Law,  ii.  82.  (m)  Bract,    fo.    ?>9   h  et  seq. ; 

Qi)  Ante,  p.  36.  Co.  Litt.  48  a.  49  b. 

(0  Bract,   fo.  33   b;    Litt.   ss.  (n)  Bract,  fo.  39  b,  40  b,  41  b, 

214—217.  42,  49.   50;    Shep.   Touch.   213; 

(fc)  Glanv.  vii.  1 ;  Bract,  fo.  38,  Doe  d.  Beed  v.  Taylor,  .T  B.  &  Ad. 

39  b ;  Litt.  ss.  59,  60,  66.     Mere  575. 

entry  by  a  feoftee  was  insuflScient ;  (o)  Ante,  p.  41;  see  Bract,  fo. 

Litt.  s.  70.  40  a.  42  b. 
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possession  of  the  same  feoffor  ;  but  if  they  were  in  j 

severcOrl  counties,  there  must  have  been  as  many  Hveries ' 

as  there  were  counties  (j)).     For  if  the  title  to  these 

lands  should  come  to  be  disputed,  there  must  have  been 

as  many  trials  as  there  were  counties ;  and  the  jury  of 

one  county  are  not  considered  judges  of  the  notoriety 

of  a  fact  in  another  (q).     Livery  in  laiv  was  made,  notl Livery  inlaw. 

on  the  land,  but  in  sif/hf  of  it  only,  by  the  feoffor  telling] 

the  feoffee  jto  enter  and  take  possession.     If  the  feoffee  ' 

entered  accordingly  in  the  lifetime  of  the  feoffor,  this 

was  a  good  feoffment ;  but  if  either  the  feoffor  or  feoffee 

died  before  entr}-,  the  livery  was  void  (/•).     This  liver}' 

was  good,  although  the  land  lay  in  another  county  (.s) ; 

but  it  required  always  to  be  made  between  the  parties 

themselves,  and  could  not  be  deputed  to  an  attorney, 

as  might  livery  in  deed  (l).    The  M^ord  aire  was  the  apt  The  word  gire 

and  technical  term  to  be  employed  in  a  feoffment  (ii) ; 

its  use  arose  in  those  times  when  gifts  from  feudal 

lords  to  their  tenants  were  the  conveyances  principally 

employed. 

Besides  livery  of  seisin,  it  was  necessary,  whether  Tbo  estate 
a  feoffment  were  made  with  or  without  writing,  that  juarkcd  out 
the  estate  to  l)e  taken  by  the  feoffee  should  be  marked  «''  ii'"it«il- 
out,  or  limited,  as  it  is  called ;  that  is,  that  the  extent  of 
the  feoffee's  interest  should  be  ascertained  by  the  proper 
technical  words.     Thus,  if  it  were  intended  to  convey 
an  estate  of  inheritance  to  the  feoffee,  it  was  essential 
that  the  gift  should  be  made  to  him  and  his  heirs,  or 
to  him  and  the  heirs  of  his  hodi/,  according  as  it  were 
desired  to  limit  an  estate  in  fee  simple  or  fee  tail  (.r). 

(p)  Tiitt.  s.  61.     But  a  manor,  Comm.  315. 

tlio  site  of  which  extended  into  (r)  Co.   Lift.   48   b;   2    151aci<, 

two    counties,   iippcars    lo    have  Comm.  316. 

been  an  exception  to  this  rule;  («)  Co.  Litt.  JS  b. 

for  it  was  but  as  one  tiiini::  for  (t)  Co.  Lift.  H'i  b. 

the  purpose  of  a  feoflmont ;    Per-  («)  Co.    Litt.   t)   a;    2    JMack. 

kins,  sect.    227.      See.   however,  Comm.  310. 

Hale's  MS.,  Co.  I.itt.  50  a,  n.  (2).  (x)  Litt.  s.  1. 

(5)  Co.   Litt.   50  a;   2   Black, 
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In  the  latter  case  words  of  procreation,  such  as  "  of 
his  hody,"  were  necessary,  as  well  as  the  words  of 
inheritance  {]icirs) ;  for  a  gift  to  a  man  and  his  heirs 
j  male  conferred  on  him  an  estate  in  fee  simple  and  not 
I  in  tail,  there  being  no  words  to  ascertain  the  Ijody  out 
.  i.\^    ,u '    of  which  such  heir  should  issue ;  and  an  estate  in  lands 
\<J^         '  descendible  to  collateral   male  heirs  only,  in    entire 
<l^J  exclusion   of    females,   is    unknown   to   the    English 

law(//).  If  the  land  were  given  to  the  feoifee  simply, 
without  further  words,  we  have  seen  that  he  would 
take  an  estate  for  his  life  only(^).  And  the  same 
result  would  follow  if  it  were  attempted  to  confer  on 
him  a  larger  estate  without  using  the  proper  technical 
words.  Thus,  if  lands  were  given  to  a  man  to  have 
and  to  hold  to  him  fur  ever  or  to  him  and  his  assigns 
for  ever,  he  had  but  an  estate  for  life  for  want  of  the 
word  heirs  (a).  For  the  same  reason  a  gift  to  a  man 
and  his  seed,  or  to  him  and  his  offspring,  or  to  him  and 
the  issue  of  his  hody,  would  only  confer  upon  him  a 
life  estate  and  not  an  estate  tail  (6).  This  necessity 
of  using  the  word  heirs  to  mark  out  or  limit  an  estate 
in  fee  seems  to  have  been  derived  from  the  times 
before  the  alienation  of  land  was  freely  permitted, 
when  the  tenant's  heir  was  the  only  person  who  could 
succeed  to  his  estate  (c).  As  we  have  seen,  a  gift  of 
land  would  then  confer  no  fee,  unless  an  intention  were 
expressed  that  the  donee's  heir  should  succeed  him  {d). 
And  though  tenants  in  fee  simple  were  afterwards 
enabled  to  dispose  of  their  lands  so  as  to  defeat  the 
expectation  of  their  heirs,  the  liberty  so  gained  was 
treated  as  incident  to  their  estates  {e).  So  that  what 
remained  essential,  on  the  gift  of  a  fee  simple,  was  to 

(y)  Litt.  s.  31 ;  Co.  Litt.  20  b,  Qj)  Co.    Litt.     20;     2    Black. 

27;   2   Black.   Comru.   114,   115;  Comm.  115. 

Doe  d.  Brune  v.  Martyn,  8  B,  &  C.  (c)  Ante,  pp.  19,  23,  GG — 76. 

497.  (d)  Ante,  p.  113. 

(z)  Ante.  p.  112,  (e)  Ante,  pp.  68—70. 

(a)  Litt.  s.  I, 


OF  A  co:\ntoN  law  convfa-anck.  liO 

use  api  words  to  confer  uii  Ji credit anj  estate,  to  which 
the  law  would  annex  the  power  of  alienation.  But  it 
was  not  necessary,  after  the  statute  of  Quia  Kmptores, 
expressly  to  confer  an  (issifinahlc  estate  (/).  And 
though  in  later  times  it  became  a  common  form  to 
convey  land  to  a  purchaser,  to  hold  to  him  Ids  Iteirs 
and  assifins  for  crerdi),  yet  the  word  Jteirs  alone  gave 
him  a  fee  simple,  of  which  the  law  enabled  him  to 
dispose;  and  the  remaining  words  and  aaaignH  for  everj 
had  no  conveyancing  virtue  at  all ;  but  were  merely 
declaratory  of  that  power  of  alienation  which  the 
purchaser  would  have  possessed  without  them. 

The  delivery  of  possession  which  always  took  place  A  feoffmont 
in  a  feoffment,  rendered  it  an  assurance  of  great  power ;  ^]!^^ll^  an" 
for  the  law  permits  one  who  has  ol)tained  actual  posses-  estate  by 
sioii  of  land,  to  maintain  it  against  all  others,  except 
those  who  may  lawfully  claim  the  land  under  a  prior 
title  (It).     If,  therefore,  a  person  should  have  made  a 
feoffment  to  another  of  an  estate  in  fee  simple,  or  of 
any  other  estate,  not  warranted  l)y  his  own  interest  in 
the  lands,  such  a  feoffment  would  have  operated  (as  it 
was  said)  h//  n-rorui.     That  is  to  say,  it  would  have 
conferred  on  the  feoffee  the  whole  estate  limited  by  the 
feoffment,  and  would  have  enabled  him  to  maintain 
the  seisin  actually  delivered  to  him  against  all,  but 
those  whose  prior  title  was  displaced  by  the  feoffment. 
And  even  they  were  in  certain  cases  deprived  of  all 
right  to  enter  upon  the  land,  and  left  with  nothing 
but  a  right  to  bring  an  action   for  its  recovery  (/). 
Thus  if  a  tenant  in  tail  or  for  his  own  life  should  Fcnftmont  by 
have  made  a  feoffment  of  the  lands  for  an  estate  in  |,r'fo"*ii'f),.*'^' ' 

(/)  Ante,\i.  73.  heir  of  the  actual  possessor  was 

(gi)  See  2  IJlack.  Comra.  Appx.  loquincl  to  takr  away  the  rijrlit 

i.  vi.  of    entry.       r>ut    IVulViucnls    by 

(//)  T.raf't.  fo.  :{0   b,  31  ;    Cole  teiianf.s   in  tail,  and  mie  or  twi> 

on   Kjcctiniiit,  2>S7 ;  Willijiius  on  others,   jmt   ilie   injured   jtarties 

Seisin,?;  llolnasun  th(;  Common  to    tln'ir   action.      Sec   T,itt.   bh. 

Law.  244;    !'.  A    .M.    Hist.    Kn-.  JIS')  x/.,  41;"),  r)92— C.Od;  Co.  Lift. 

Law,  ii.  40  tq.  2:t!»  a,  n.  (1),  32.">  a,  n.  (1),  330  1), 

(■/)  (icniTally    descent    to    tiio  n.  (I). 
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fee  simple,  the  feoffee  would  not  merely  have  acquu-ed 
an  estate  for  the  life  of  the  feoffor,  but  would  have 
become  seised  of  an  estate  in  fee  simple  by  wrong  (k). 
In  the  case  of  a  tenant  for  life,  who  has  no  fee  and 
whose  position  in  early  times  was  that  of  lessee  rather 
than  owner  (l),  such  a  feoffment  was  held  to  be  a  cause 
of  forfeiture  to  the  person  next  entitled  after  his  death ; 
as  being  a  conveyance  of  such  person's  interest  to 
another  without  his  consent  (»0-  But  a  feoffment  by 
tenant  in  tail  conferred  an  estate  indefeasible  during 
his  life(»).  At  the  present  day,  however,  an  estate 
by  wrong  can  no  longer  be  created  by  feoffment ;  an 
Act  of  1845  providing  that  a  feoffment  shall  not  have 
any  tortious  operation  (o) . 

Down  to  the  time  of  King  Henry  YIIL  nothing 
more  was  requisite  to  a  valid  feoffment  than  has  been 
already  mentioned.  In  the  reign  of  this  king,  how- 
ever, an  Act  of  Parliament  of  great  importance  was 
passed,  known  by  the  name  of  the  Statute  of  Uses  {p). 
And  after  this  statute  it  became  further  requisite  to  a 
feoffment,  either  that  there  should  be  a  rouHidcratioii 
for  the  gift,  or  that  it  should  be  expressed  to  be  made, 
not  simply  unto,  but  unto  and  to  the  use  of,  the  feoffee, 
the  use  of  the  The  manner  in  which  this  result  was  brought  about 
by  the  Statute  of  Uses  will  be  explained  m  the  next 
chapter. 

If  proper  words  of  gift  were  used  in  a  feoffment, 
and  witnesses  were  present  who  could  afterwards  prove 
them,  it  mattered  not,  in  ancient  times,  whether  or 
not  they  were  put  into  writing  (q) ;  though  writing, 


The  Statute 
of  Uses. 

A  considera- 
tion required, 
or  the  gift  to 
be  made  to 


Writing 
formerly 
unnecessary. 


(/.•)  Litt.  ss.  599,  611;  see  coUe, 
pp.  108,  lis. 

(/)  Litt.  s.  57;  ante,  p.  114. 

(»tt)  Litt.  ss.  415,  416,  609— 
61 1 ,  621 ;  Co.  Litt.  251 ;  see  Bract, 
fo.  ;n  a,  for  earlier  law.  So  a 
feofl'mcnt  in  fee  by  a  tenant  for 
years  was  a  oau.se  of  forfeiture ; 
Litt.  s.  611 ;  Co.  Lilt.  33  b,251  b, 


330  b,  n.  (1). 

(n)  Litt.  ss.  595—600,  605— 
614,  649,  650. 

(o)  Stat.  8  &  9  Vict.  c.  106.  s.  4. 

{p)  Stat.  27  Hen.  VIII.  c.  10. 

(9)  Bract,  fo.  11  b.  33  b;  Co. 
Lit).  48  b.  121  b.  143  a.  271  b, 
11.(1). 
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from  its  greater  certainty,  was  generally  eniploj'ed  (/•). 
There  was  this  difference,  however,  hetween  writing  in 
those  days,  and  writing  in  our  own  times.  In  our 
own  times,  almost  everyljody  can  write ;  in  those  days 
very  few  of  the  landed  gentry  of  the  country  were  so 
learned  as  to  he  ahle  to  sign  their  own  names  (.s) , 
Accordingly,  on  every  important  occasion,  when  a 
written  document  was  required,  instead  of  signing 
their  names,  they  afltixed  their  seals  (t)  ;  and  this 
writing,  thus  sealed,  was  delivered  to  the  party  for 
whose  benefit  it  was  intended.  Writing  was  not  then 
employed  for  every  trivial  purpose,  but  was  a  matter 
of  some  solemnity.  And  a  charter,  or  writing  whereby  Charter, 
a  man  formall}^  expressed  an  intention  of  gift,  or  bound 
himself  to  perform  any  act,  was  held  to  afford  con- 
clusive proof  of  the  matter  expressed  therein,  unless 
it  were  shown  to  have  been  forged,  or  extorted  from 
him  by  fraud  or  force,  or  like  objections  to  its  validity 
were  established  (/O.  In  very  early  times  after  the, 
Norman  Conquest,  it  appears  that  even  an  unsealed 
charter  might  have  this  effect  (x).  But  afterwards  it 
came  to  be  settled  (//)  that  a  charter  must  have  affixed 
to  it  the  seal  of  the  person  whose  act  or  promise  it 
recorded,  in  order  to  be  admitted  as  conclusive  evidence 
against  him  (2).  Thenceforward  the  conclusive  effect 
which  the  early  law  gave  to  writings  was  confined  to 
sealed  writings.  In  all  legal  transactions,  therefore, 
a  seal  was  affixed  to  the  written  document,  and  the 

(»•)  Madox,  Form.  An.v'l.,  Dis-  ami  Beyond,  2G1 — ^f!."). 

sort.  p.  1.  (m)  <^'l!i'iv.    X.    12;    Bract,    fo. 

(«)  8   Hallum's   Middli'   A-rcs,  100,  ;!'J(J;    Britt.  liv.    i.    eh.    20, 

32'.t ;  2  Black.  Cumm.  30.5,  80U.  §§  5,  14—22. 

(t)  It  appears  that  the  use  of  (x)  Biplow.    PI.    Aiig.-Xorni. 

seals  was  introduced  into   Knir-  17i'>,  177. 

land  after  the  Norman  Conquest,  (y)  Probably   as    a    safcKuanl 

and  that  previously  tiio  Knj;lisii  au'ainst  for;:cry ;    llolmea  <>i\  tho 

enstiim  was  tn  make  a  mark;  see  ('ommon  Law,  272. 

Keiiihle,     Codex      Diplomaticus,  (2)  See  V.  B.  :!0  Kdw.  1.  p.  lilS; 

vol.  i.  Introd.  xe.— ei. ;   Diicunge,  Fl«-ta,  lib.  ii.  c.  liO,  §  'J.'i ;  Britl, 

rjloss.    tit.    Sis,'illum;     Bigi'low,  liv.  i.  eh.  2'J,  §§  17.  I'.t ;  P.  A:  M. 

Plaeita  Anglo-Normanniea.  17;"),  llisl.  Knir.  Law.  ii.  2IS.220  -222. 
177;    Maitland,   Unmesdav    I'.oi.k 
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A  deed.  writing  so  sealed  was,  when  delivered,  called  a  deed,  in 

hatin  facta  III,  a  thing  done:  nothing  in  fact  was  in 
early  times  called  a  writimf  but  a  document  under 
seal  (a).  Hence  it  is  that  in  every  transaction,  in 
which  tlie  common  laic  requires  writing,  a  deed  is 
necessary  {h). 

This  rule  remained  in  force  after  writing  had  come 
into  common  use,  and  sealing,  as  a  proof  of  authenti- 
city, had  been  superseded  by  the  practice  of  men 
signing  their  names  in  their  own  handwriting.  So 
that  deeds  acquired  a  superiority  over  other  writings ; 
by  which  a  man  was  in  general  no  more  conclusively 
bound  than  by  spoken  words.  Thus  agreements  made 
by  deed  have  always  been  enforceable  at  law  merely 
by  reason  of  their  formal  character  (('),  and  without 
any  exception  in  the  case  of  a  gratuitous  promise. 
But  with  regard  to  agreements  made  without  deed 
(although  in  writing),  it  was  established  that  a  man 
should  not  enforce  a  promise  so  made  to  him,  unless 
he  had  given  some  pecuniary  or  other  valuable  crm- 
Considera-  sideration  in  return  for  it  {d).  After  this  doctrine  had 
l:)een  broached,  the  force  of  a  deed  in  conclusively 
l)inding  a  man  who  executed  it,  was  erroneously  ex- 
plained by  saying  that  a  deed  in  law  imports  a  con- 
sideration {c).  And  this  explanation  was  erected  into 
a  rule  of  law  ( /).  So  that  at  the  present  day  a  deed, 
or  a  writing  sealed  and  delivered  (r/),  is  still  said  to 
import  a  consideration,  and  maintains  in  many  respects 
a  superiority  in  law  over  a  mere  unsealed  writing.     In 

(o)  See   the   authorities    eited  161,  16th  ed. ;    Bann  v.  Hughes, 

in   n.  (m)   above;    Litt.   ss.    217.  7  T.  K.  350,  n. :  an^e.  p.  79. 

2.50,    252,    365—367:    Co.   Litt.  (e)  Plowd.  308,  309 ;  Baeon  on 

35  b  :  Shep.  Touch.  320,  321.  Uses,  310.    See  Holmes,  Common 

Q))  Co.  Litt.  9, 49  a.  85  a,  121  b,  Law,  271—273. 

•143  a.  169  a,  172  a;  a«<e.  p.  32.  {f)  2   Bkck.    Comm.   446;    1 

(c)  Y.    B.    45    Edw.    III.    24.  Fonb.  Eq.  342,  n. ;  2  Fonb.  Eq. 

pi.  30.  26. 

{rt)  See  Pollock  on  Contracts,  (g)  Co.    Litt.     171    b ;     Shep. 

ch.    iii.   iv. :    Wms.    Pers.   Prop.  Touch.  50. 


tion. 


OF   A   COMJION    LAW   CONVEYANCE. 


153 


modern  practice  the  kind  of  seal  made  use  of  is  not 
regarded,  and  the  mere  placing  of  the  finger  on  a  seal 
already  made,  is  held  to  be  equivalent  to  sealing  (//) ; 
and  the  words,  "  I  deliver  this  as  my  act  and  deed," 
which  are  spoken  at  the  same  time,  are  held  to  be 
equivalent  to  delivery,  even  if  the  party  keep  the  deed 
himself  (/).  The  sealing  and  delivery  of  a  deed  are 
termed  the  cxecutiou  of  it.  Occasionally  a  deed  is  Execution. 
delivered  to  a  third  person  not  a  party  to  it,  to  be 
delivered  up  to  the  other  party  or  parties,  upon  the 
performance  of  a  condition,  as  the  payment  of  money 
or  the  like.  It  is  then  said  to  be  delivered  as  an 
escrow  or  mere  writing  (scriptiim)  ;  for  it  is  not  a  Escrow, 
perfect  deed  until  delivered  up  on  the  performance  of 
the  condition ;  but  when  so  delivered  up,  it  operates 
from  the  time  of  its  execution  (/.). 


Any  alteration  or  rasure 

(h)  Shep.  Touch.  57 ;  sec 
Ntdional  Provincial  Bank  v. 
Jackson,  33  Ch.  D.  1. 

(i)  Doe  cl.  Garnons  v.  KniijM,  .5 
B.  &  C.  671 ;  Grugeon  v.  Gerrard, 
4  Y.  &  C.  119,  130;  Exton  v. 
Scott,  C  Sim.  31;  Fletcher  v. 
Fletcher,  4  Hare,  G7.  See  also 
Hall  V.  Bainhridge,  12  Q.  B.  G91). 

(k)  It  is  not  necessary  that  a 
deed  should  actually  hi;  handed 
<tver  to  a  stranger  to  the  trans- 
action evidenced  in  order  that  it 
may  be  delivered  as  an  escrow. 
A  deed  may  well  bo  delivered  as 
an  escrow  thouf^h  thi;  party  so 
executing  it  retain  it  in  his  own 
possession,  or  hand  it  to  his  own 
solicitor,  or  to  a  solicitor  acting 
for  both  parties,  or  to  the  dther 
party's  solicitor  to  bo  kept  by 
him,  as  the  agent  of  both  parti' s, 
until  performance;  of  tlic  condi- 
tion. And  it  has  been  held  tliat, 
where  the  same  person  acts  as 
solicitor  for  the  grantor  and  the 
grantees  imder  a  deed,  and  is 
himself  one  of  the  grantees,  the 
de<Ml  may  well  bi-  delivered  to 
him,  to  hold  as  an  escrow,  in  his 
capiieity    of    solicitor    acting    for 


in  or  addition  to  a  deed  is  Alteration, 

rasure,  &c. 
all  parties.  But  at  law  a  deed 
cannot  well  be  delivered  as  an 
escrow  to  a  grautee  thereunder, 
as  such.  See  Thoroughgood's  caxe, 
!»  Rep.  136  b,  137  b;  Co.  I.itt. 
36  a;  Shop.  Touch.  58,  59; 
Graham  v.  Graham,  1  Ves.  jun. 
275;  Botoker  v.  Burrhkin,  11 
M.  &  W.  128,  147;  Gudgen  v. 
BcKset,  6  E.  &  B.  986 ;  Millership 
V.  Brookex,  5  II.  &  X.  797; 
rhilipps  V.  Edwards,  33  Beav. 
40;  ]\'(ilkrr  v.  ll'ttre,  dr.,  Rij.  Co., 
35  Beav.  52,  .")S ;  Xenos  v.  Wick- 
ham.  L.  R.  2  H.  L.  296,  323; 
]\'atkins  v.  Nash,  E.  R.  20  Eq. 
262 ;  London,  ctr.,  Co.  v.  Suffiilil, 
LS<J7,  2  Ch.  60S,  621;  Edmunds 
v.  Edmunds,  1904,  P.  362,  374. 
In  equity,  however,  if  a  deed 
were  delivered  to  a  grantee  tiiere- 
undcr  to  take  elicct  subject  to 
the  performance  of  some  condi- 
tion, ho  would  not  b(!  allowed 
to  take  liie  bcnetit  of  tlie  deed 
without  ]ierformance  of  tlio  con- 
dition; 1  Eq.  Ca.  .\br.  20,  pi.  5; 
England  v.  Codriiigton,  1  l-kleii. 
169 :  Evans  v.  Bemhridge,  S  De  (t. 
I\r.  fc  (J.  100.  As  to  equity  and 
equitable  rii:lit9,  see  next  diapter. 
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presumed  to  have  been  made  before  its  execution  (/). 
Any  alteration  made  in  a  deed  before  its  execution  does 
not  affect  its  validity  (»;)•  But  any  rasure,  addition  or 
other  alteration  made  in  a  material  part  of  a  deed,  after 
its  execution,  renders  the  deed  void  as  from  the  time 
when  the  alteration  was  made ;  and  this  is  equally  the 
case,  whether  the  alteration  were  made  by  a  })arty  to  the 
deed  or  by  a  stranger.  Thenceforward  the  deed  can- 
not be  put  in  suit  ])y  the  party  who  made  the  altera- 
tion, or  in  the  case  of  alteration  by  a  stranger  by  the 
party  entitled  to  the  custody  of  the  deed,  or  those 
claiming  under  them,  to  enforce  against  any  party, 
who  did  not  consent  to  the  alteration,  any  agreement 
contained  in  the  deed(;0.  Such  alteration  does  not, 
however,  avoid  the  deed  ah  initio,  or  destroy  any  con- 
veyancing effect  which  it  has  already  had.  So  that  if 
a  deed  containing  a  grant  of  land  be  altered  after  its 
execution,  the  estate  of  the  grantee  is  not  thereby 
taken  awa}^  from  him ;  and  the  deed  may  still  be  put 
in  evidence  to  prove  the  grant  (o).  An  alteration  made 
in  an  immaterial  part  of  a  deed,  after  its  execution, 
does  not  affect  its  validity  (p).  A  material  alteration 
is  one  which  varies  the  legal  eflect  of  the  deed  as 
originally  expressed,  or  may  operate  to  the  prejudice 

(/)  Doe  d.  Tatum  v.  Catomore,  tinson  v.  Lucldey,  L.  E.  10  Ex. 

10  Q.  B.  745.  330,  334,  335. 

{in)  Shep.  Touch.  55;    Cole  v.  (o)  Aqricultural,&c.,Co.\.Fiiz- 

Prtr/a«.  12  East,  471.  gerahl,  16  Q.  B.  432;    Ward   v. 

{ii)  Figot's  case,  11  Eop.  26  b;  Lutnley,   5    11.    &    N.    87,    656; 

Davidson  V.  Cooper,  13  31.  &  W.  Patiinson   v.  Lucldey,   L.   R.    10 

343,  352;    Sellvt  v.  rrice,  L.  1!.  Ex.  330. 

2   Ex.   189;    Sufell   v.   Hank   vf  (p)  This     is    now    the    case, 

England,  9  Q.  B.  D.  555 ;  Loice  whether  the  alteratioa  were  made 

V.  Fox,  12  App.  Cas.  200,  214,  by   a   party   to  the   deed    or    a 

216,  217;  EUesmere  Brewery  Co.  stranger;    but    it   was   formerly 

V.  Cooper,  1896,  1  Q.  B.  75.     But  held  that   even    an    immaterial 

a  party  liable  under  a  deed  can-  alteration   made   by   a  party   to 

not   set    up   an   alteration  made  the  deed  would  avoid  it ;  Pigofs 

by  himself,  after  execution   and  case,   11    Eep.    20  b;    Adsettfi   v. 

without  the  other  party's  consent.  Hires,   33   Beav.   52;    Aldous  v. 

as  a  defence  to  an  action  brought  Cormcall,   L.    E.   3   Q.    B.    573; 

against  liini  on  some  agreement  Ee  Howgate  &  Osborn's  contract, 

contained     therein;      Brown    v.  ];t(l2,    1    Ch.    451;    Crediinn    v. 

fSanig,-,  Cd.  t.  Finch,  184;  Pat-  i^.tv/er,  190."),  2  Ch.  455. 
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of  the  party  bound  by  the  deed  (q).  An  immaterial 
alteration  is  one  which  does  not  vary  the  legal  effect 
of  the  deed  or  prejudice  the  party  to  be  bound  there- 
by (;•).  Thus  the  date  of  a  deed  may  be  inserted  after 
its  execution  (.s) ;  for  deeds  take  effect  from  the  time 
of  their  actual  execution,  and  not  from  the  date  written 
therein  (t).  Or  the  names  of  the  occupiers  of  lands 
conveyed  may  be  added,  if  the  lands  were  otherwise 
sufficiently  ascertained  (ii).  Or  what  is  clearly  implied 
by  law  may  be  expressed  (r). 

Deeds  are  divided  into  two  kinds — (Iccd^  poll  and  Deeds  poll 
'nxlrntKrcH  ;  a  deed  poll  being  made  by  one  party  only,  tnres"  '^"' 
and  an  indenture  being  made  between  two  or  more 
parties.  Formerly  when  deeds  were  more  concise  than 
at  present,  it  was  usual,  where  a  deed  was  made  between 
two  parties,  to  write  two  copies  upon  the  same  piece  of 
parchment,  with  some  word  or  letters  of  the  alphabet 
written  between  them,  through  which  the  parchment 
was  cut,  often  in  an  indented  line,  so  as  to  leave  half 
the  word  or  letters  on  one  part,  and  half  on  the  other, 
thus  serving  the  puriwse  of  a  tally.  But  at  length 
indenting  only  came  into  use  (//) ;  and  now  every  deed, 
to  which  there  is  more  than  one  party,  is  cut  with  an 
indented  or  waving  line  at  the  top,  and  is  called  an 
liulcntiirc  (2).  By  the  common  law,  no  one  could  take 
any  immediate  benefit  under  an  indenture  expressed 
to  be  made  between  certain  parties,  either  by  way  of 
assurance  of  property  to  him,  or  of  contract  with  him, 
unless  he  were  named  as  a  party  to  the  deed  (a).     But 

(2)  See  cases  cited  in  notes  (n,  (x)  Aldoim  v.  Cornwall,  ubi  sup, 

p)  iibovc;  Burchfield  v.  Moore,  'A  (y)  2  IJliick.  Comiii.  'J'Jo. 

Jv   &   B.   G8;i,   086;    Gardner   v.  (z)  Co.  Litt.  14:J  b. 

llV^/x/t,  5  E.  &  B.  83,  81).  ((()  Co.    Litt.    22;t    n,   2;!1   n; 

()•)  See    cases    cited   in   notes  ]]'ind^more  v.  Jfohart,  Hob.  311! ; 

(h. /<,  <7)  above.  Storer  \.  Gordon,  :'.  .M.  ^'  S.  :!(I8, 

(s)  Grediton  v.  Exeter,  ubi  sup.  :!22,  152;! ;    BerUiley  v.  JJnrdij,  ."> 

{t)  Goddard'n  cane,  2  Rei^.  ih  ;  B.   &   C.    iiilS;    Southampton    v. 

Hall   V.  Cazenore,  4    East,   477;  ]{roivn,ij  B,  &  C.  718;    G<irdn>r 

Strcli-  V.  Mart,  4  B.  &  C.  272.  v.  Lorhlan.  8  Sim.  12:!.  12tJ.    But 

(if)  AdsiUs  V.  niren,  uhi  unji.  one  nof  named  a.s  a  jiarty  nii{,'lit 
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HOW,  l)y  the  Ileal  Property  Act,  1845,  under  an  indenture 
executed -after  the  1st  of  October,  1845,  an  immediate 
estate  or  interest  in  any  tenements  or  hereditaments, 
and  the  benefit  of  a  condition  or  covenant  respecting 
Person  taking  any  tenements  or  hereditaments  (h),  may  be  taken, 
not  be  a '^^      although  the  taker  thereof  be  not  named  a  party  to  the 
r-'i'ty-  same  indenture ;  and  a  deed,  purporting  to  be  an  in- 

denture, shall  have  the  eflfect  of  an  indenture,  although 
not  actually  indented  {<■).  A  deed  made  by  only  one 
party  is  polled,  or  shaved  even  at  the  top,  and  is  there- 
Deed  poll.  fore  called  a  deed  poll ;  and,  under  such  a  deed,  any 
person  may  accept  a  grant,  though  of  course  none  but 
the  party  can  make  one.  All  deeds  must  be  written 
either  on  paper  or  parchment  (d). 
Writings  not  gQ  manifest  are  the  advantages  of  putting  down  in 

writing  matters  of  any  permanent  importance,  that,  as 
commerce  and  civilisation  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  frequent  use  ;  but, 
until  the  reign  of  King  Charles  II.,  the  use  of  writing 
remained  perfectly  optional  with  the  parties  in  every 
ease  which  did  not  require  a  deed  under  seal.  In  this 
reign,  however,  an  Act  of  Parliament  was  passed  (e), 
requiring  the  use  of  writing  in  many  transactions  which 

take   an    estate   by   way   of    re-  nants  than  those  "respecting  any 

mainder;  Co.  Litt.  231  a;  or,  it  tenements  or  liereditaments,"  see 

appears,  by  way  of  nse  or  trust;  Foster  v.  Elret   Colly.  Co.,  1908, 

2  Prest.  Con.  304.     As   to   nses  1  K.  B.  G29,  637,  G39 ;  affd.  nnm. 

and   trusts   and  remaindors,   see  Dyson  v.  Foster,  1909,  A.  C.  98, 

next  chapter  and  Part  II.     Per-  102. 

sons  not  named  as  parties  may  (c)  Stat.  8  &  9  Tict.  c.  106,  s.  5, 

also  take  an  immediate   benefit  replacing  7  &  8  Yict.  c.  76.  s.  11, 

uniler  an  indenture  not  expressed  to  the  same  effect.     A  deed  exe- 

to  be  made  between  parties,  as  cuted  before  tlie  1st  Jan.,  1845.  is 

well  as  under  a  deed  poll;  Cooker  not  an  indentiire,  unless  actually 

V.  Child,  2  Lev.  74.     And  it  ap-  indented;  /S</Ze'sca?e, 5 Eep. 20 b; 

pears   that  a  man   may  by  exe-  Co.  Litt.  143  b,  229  a. 

cuting  an  indenture   incur  some  (i1)  Shep.  Touch.  54 ;  2  P)lack. 

*  Stamps  on     liability  therein  expressed  to  be  Comm.  297.    *Deeds  not  specially 

deeds.                undertaken   by  him,  though   he  charged  with  an  ad  valorem  or 

be  not  named  as  a  party  to  the  other  stamp  duty  are  now  fub- 

deed;    Salter   v.    Kidgly,   Carth.  ject    to    a    stamp   duty   of    10.<. 

76,  Holt  210,  1  Show.  K.  B.  58;  Stat.  54  &  55  Yict.  c.  39,  s.   1 

Co.  Litt.  231  a,  n.  (1).  and  1st  schedule,  replacing  stat. 

(b)  The  common  law  rule  re-  ;!3  &  34  Viet.  c.  97. 

mains  in  force  as  to  other  cove-  (e)  Stat.  29  Car.  II.  c.  3. 
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previously  might  have  taken  place  by  mere  word  of 
mouth.     This  Act  is  intituled  "  An  Act  for  Prevention 
of  Frauds  and  Perjuries,"  and  is  now  commonly  called 
the  Statute  of  Frauds.     It  enacts  (/),  amongst  other  The  Statute 
things,  that  all  leases,  estates,  interests  of  freehold,  or  °^  J^'ra"^^**- 
term  of   years,  or  any  uncertain  interests,  in  lands, 
tenements,  or  hereditaments,  made  or  created  by  livery 
of  seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  thereunto  lawfully  authorised  by  writing, 
shall  have  the  force  and  effect  of  leases  or  estates  at 
will  only,  and  no  greater  force  and  effect;  any  considera- 
tion for  making  any  such  parol  leases  or  estates,  or  any 
former  law  or  usage  to  the  contrary  notwithstanding. 
The  only  exception  to  this  sweeping  enactment  is  in  An  exception, 
favour  of  leases  not  exceeding  three  years  from  the 
making,  and  on  which  a  rent  of  two -thirds  at  least  of 
the  full  improved  value  is  reserved  to  the  landlord  (f/). 
In  consequence  of  this  Act,  it  became  necessary  that  a 
feoffment  should  be  put  into  writing,  and  signed  by  the 
party  making  the  same,  or  his  agent  lawfully  authorised 
by  writing ;  but  a  deed  or  writing  under  seal  was  not 
essential  (Jt),  if  livery  of  seisin  were  duly  made.     But( 
now  by  the  Real  Property  Act,  1845(0,  a  feoffment,  a  deed  now 
other  than  a  feoffment  made  under  a  custom  by  an  "<''°^ss'^'"y' 
infant  (A),  shall  be  void  at  law,  unless  evidenced  by 
deed.     Where  a  deed  is  made  use  of,  it  is  a  matter  of  "Whether 
doubt,  whether  signing,  as  well  as  sealing,  is  absolutely  STne^L- 
necessary :  previously  to  the  Statute  of  Frauds,  signing  sary. 
was  not  at  all  essential  to  a  deed,  provided  it  was  only 
sealed  and  delivered  (/) ;    and  the  Statute  of   Frauds 
seems  to  be  aimed  at  transactions  by  parol  only,  and 
not  to  be  intended  to  affect  deeds.     Of  this  opinion 
was  Mr.  Preston  (iii).     Sir  William  Blackstone,  on  the 

(/)  Sect.  1.  (h)  Ante,  |i.  50. 

((7)  Sect.  2.  (/)  Shep.  'touch.  ."iO.  (JO. 

(h)  3Pre8t.  Abst.  110.  (m)  She]).  Touch.  5«.  n.  (24), 

(0  Stat.  S  &  9  Vict.  c.  106,  ><.  3.  Preston's  ed. ;  3  Prest.  Abst.  Gl. 
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other  hand,  thought  signing  to  be  as  necessary  as  seal- 
ing ()i).  And  the  Court  of  Queen's  Bench,  if  possible, 
added  to  the  doubt  00  •  But  the  preponderance  of 
authority  is  decidedly  in  favour  of  Mr.  Preston's 
opinion  (/>).  However  this  may  be,  it  would  certainly 
be  most  unwise  to  raise  the  question  by  leaving  any 
deed  sealed  and  delivered,  but  not  signed. 

Legal  doubts.  The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illus- 
trations to  be  found  in  legal  text-books  are  apt  to 
mislead  the  student  into  the  supposition  that  he  has 
obtained  a  map  of  the  whole  country  which  lies  before 
him.  But  further  research  will  inform  him  that 
this  opinion  is  erroneous,  and  that,  though  the  ordinary 
paths  are  well  beaten  by  author  after  author  again  going 
over  the  same  ground,  yet  much  that  lies  to  the  right 
hand  and  to  the  left  still  continues  unexplored,  or 
known  only  as  doubtful  and  dangerous.  The  manner 
in  which  our  laws  are  formed  is  the  chief  reason  for 
this  prevalence  of  uncertainty.  Parliament,  the  great 
framer  of  the  laws,  seldom  undertakes  the  task  of  inter- 
preting them,  a  task  indeed  which  would  itself  be  less 
onerous,  were  more  care  and  pains  bestowed  on  the 
making  of  them.  But,  as  it  is,  a  doubt  is  left  to  stand 
for  years,  till  the  cause  of  some  unlucky  suitor  raises 
the  point  before  one  of  the  Courts ;  till  this  happens, 
the  judges  themselves  have  no  authority  to  remove  it  ; 
and  thus  it  remains  a  pest  to  society,  till  caught  in  the 
act  of  raising  a  lawsuit.  No  wonder  then,  when  judges 
can  do  little,  that  writers  should  avoid  all  doubtful 

(m)  2  Black.  Comm.  306.  v.   Wliisson,  i  Man.  &  Gr.  801  ; 

(o)  Cooch  V.  Goodman,  2  Q.  B.  Cherry  v.   Heming,  i  Ex.    631, 

580,597.  636;   Lawrie  v.  Lees,  14  Cb.  D. 

(p)  See  Holt,  C.  J.,  K.  V.  Gol-  249.   7   App.   Cas.  19,  27;   Sug. 

darcl,  3   Salk.  171 ;    Taunton  v.  Pow-  234.  235. 
Peeler,  6  Madd.  166, 167;  Aveline 
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points.  Cases,  which  have  been  decided,  are  con- 
tinually cited  to  illustrate  the  principles  on  which  the 
decisions  have  proceeded ;  but  in  the  absence  of 
decision,  a  lawyer  becomes  timid,  and  seldom  ventures 
to  draw  an  inference,  lest  he  should  be  charged  with 
introducing  a  doubt. 

To  return  : — Besides  a  feoffment,  there  were  certain  Means  of  con- 
means  by  which  an  estate  of  freehold  could  be  conveyed  common  law 
at  common  law,  without  livery  of  seisin ;  but  none  of  without 
these  were   available  without  actual  entry  upon  the  seisin, 
land  (7).     Thus  fines  and  recoveries,  which  have  been  Fines  and 
already  explained  (/■),  were  considered  in  the  light  of 
common  assurances  of  freeholds.    But  these  owed  their 
force  and  effect  to  their  being  judicial  proceedings.     A 
line,  too,  either  presupposed  seisin  of  the  lands  by  the 
person  to  whom  it  was  levied,  or  required  to  be  followed 
up  by  entry  on  his  part  («)•    And  recoveries  used  to  be 
completed  by  a  regular  writ  directing  the  sheriff  to  put 
the  recoverer  in  possession  of  the  lands  (0-    So  that  in 
each  case  a  transfer  of  possession  was  contemplated  as 
notorious  as  that  made  by  livery  of  seisin  (u).     Again,  Lease  and 
if  a  freeholder  in  fee  let  his  land  to  a  tenant  for  years  '^<^'^^^^- 
or  at  will,  who  entered  into  actual  possession,  only  the   - 
mere  right  (x)  of  freehold  and  fee  remained  with  the 
former ;  and  this,  being  an  incorporeal  hereditament, 
was  transferable  at  common  law  by  deed  (//),     In  such 
a  case,  therefore,  a  freehold  estate  could  1)6  conveyed 
to  the  tenant  by  deed  of  release  to  him  of  all  his  land- 
lord's estate  in  the  land.     But  no  such  release  could 
l)e  effectually  made  to  a  tenant,  who  had  not  actually 

(2)  A  gift  of  land  by  or  to  tho  (r)  Ante,  pp.  Oo— 100. 

King,  which  ought   at   common  («)  Co.  Tr.  22'J,  2:i0,  243,  2t!l  ; 

law  to  b(!  made,  in  the   former  Sliep.    Touch.    :!,   4 ;     2    Black. 

case,  by  the  royal  letters  patent,  ( 'omm.     :'>48 — 1557  ;     Cruise     ou 

and   in   the  latter,  by  deed  en-  Fines,  ch.  iii. 
rolled  or  other  matter  of  record,  (t)  Cruise  on  Recoveries,  151. 

took    effect    without    livery    of  {ti)  See  Cruise  on  Fines,  3,  C, 

seisin  ;  see  Plowd.  213;  2  Black.  t;2,  G:3,  (Jo,  158. 
Comm.  346  ;  Vin.  Abr.  Preroga-  (a;)  Ante,  pp.  5,  30. 

tive  (2  c.  A.  d,  B.  d).  (?/)  Ante,  p.  31. 
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eiitored  [z).     For  the  same  reason  an  estate  of  freehold 
might  he  conveyed  from  a  rightful  owner  to  any  one, 
who  liad  ol)tained  actual  possession  of  his  land,  either 
Coullrmii.        with  or  without  his  privity,  l)y  deed  of  conjivmatioii  of 
*'^"""  the  estate  to  him  {(i).     Also,  if  two  men  of  equal  estate 

Exohange.  (/,r.,  hotli  seised  in  fee  or  tail)  agreed  to  exchange  lands, 
this  might  be  completed  at  common  law  by  entry  with- 
out formal  livery  of  seisin  (h).  And  a  life-tenant  in 
Smrcnacr.  possession  might  Hiinrnder  or  give  up  his  estate  to  a 
person  entitled  immediately  after  his  death  to  the 
freehold  in  fee  without  making  formal  livery  (c) . 
No  means  of  We  see  then  that  every  mode  of  conveying  a  free- 

conveyance  at  jji   known  to  the  common  law  either  required  or 

common  law  _  ^ 

without  presupposed  a  transfer  of  possession ;  and  that  no  one 

^^  '^^'  could  acquire  an  estate  of  freehold  without  entry  on 

the  land.  In  later  times  a  method  of  conveyance  was 
devised,  which  could  be  made  use  of  at  any  distance 
from  the  property :  but  this  derived  its  effect  from  the 
Statute  of  Uses  (d).  Before  proceeding  further,  there- 
fore, it  will  be  necessary  to  explain  that  statute,  and 
what  it  was  designed  to  abolish,  namely,  equitable 
estates  in  land. 

(z)  Bract,  fo.  iO  a ;    Lilt.  ss.  the  PiL-al  Property  Act,  1845,  a 

459,  460,  465.  deed   is    requisite    to    make   an 

(a)  Bract,  fo.  40  b ;    I^itt.  ss.  excliauge     or     a     surrender     in 

515 — 591,  531 — 533.  loriting  of  a  freehold  estate  valid 

(fc)  Litt.  ss.  62 — 65 ;  Co.  Litt.  in   law.     But  if,   by   agreement 

50,  51,  266  b.  between   a   tenant    for   life   and 

(c)  Co    Litt.  337  b,  338  a  ;   2  one   entitled    immediately   after 

Black.  Coram.  326.     At  common  him  in  fee,  the  former  give  up 

law  an  exchange  of  lands  in  the  and    the    latter   take    possession 

same  county  or  a  surrender  of  a  of  the   land,  it  seems  that  this 

freehold  estate  might  well  have  would    be    considered    to    be    a 

been  made  by  word  of  mouth ;  surrender  of  the   life  estate   by 

though   an    exchange    of    lands  operation  of  law,  and  therefore 

in  different  counties  required  a  good   without    deed    or   writing, 

deed.     But  the  Statute  of  Frauds  See  stats.  29  Car.  II.  c.  3,  s.  3  ; 

provided  that  no  leases,  estates,  8  &  9  Vict.  c.  106.  s.  3 ;  Lyon  v. 

or  interests   in    any   lands  (not  Beecf,   13    ]\I.    &   W.    2S5,   305- 

being    copyhold     or     customary  310  ;  Dodd  v.  Acklom,  6  M.  &  G. 

interests)     should     be     granted.  672,   679;    Phene  v.    Popplewell, 

assigned,  or  surrendered  unless  12   C.  B.  X.  S.  334;    Oa<tler  v. 

by    deed,    or    note     in    writing  Henderson,    2     Q.    B.    D.    575 ; 

signed  as   required  by  the   Act  Fenner  v.  BlaUe,  1900,  1   Q.   B. 

in  the  case  of  a  feoffment,  or  by  426. 

act  and  operation  of  law.      By  (d)  Stat.  27  Hen.  A'lII.  c.  10. 


(  I'n  ) 


CHAPTER   VII. 

OF    AN    EQUITABLE    ESTATE    IN    LAND. 


Section  I. 

Of  Eqiiiti/  and  tJie  Court  of  CJiancert/. 

Besides  the  freehold  estates  in  laud,  M'hich  ma}' 
be  enjoyed  by  the  common  law  (a),  a  man  may  have 
valuable  interests  in  land  to  which  he  is  entitled,  not  at 
laic,  but  ill  ('(piitij  only.  This  word  equity,  when  used,  Equity, 
as  here,  in  contra-distinction  to  law,  does  not  refer  to 
what  is  morally  right  as  opposed  to  what  is  legal,  but 
denotes  generally  the  body  of  rules  which  has  been 
developed  in  the  exercise  of  the  equitable  jurisdiction 
of  the  Court  of  Chancery  {h).  These  rules  of  equity  are 
as  much  rules  of  positive  law  (c)  as  are  the  rules  of 
common  law ;  each  body  of  rules  is  a  part  of  the  law  of 
the  land.  The  rules  of  equity,  however,  are  of  later 
origin.  Like  the  equity  of  the  Prastor  in  the  Roman 
system  {d),  they  were  introduced  to  mitigate  the  harsh- 
ness of  a  rigid  legal  system.  In  this  country,  however, 
they  were  not  enforced  in  the  same  courts  as  the  rules 
of  law,  but  were  administered  in  separate  tribunals,  the 
chief  of  which  was  the  Court  of  Chancery.  This  Court 
gradually  acquired  complete  power  of  carrying  out  its 

(a)  Ante,  p.  9,  n.  (e).  3rd  cd. 

(6)  Cf.   Story,  Eq.  Jur.  cb.  i.  (rf)    As     to    whicli     see    (Jai. 

§§25«3.  Comm.  I.  §§  2.  G;    Dig.   I.  i.  7, 

(c)  I.e.,  rules    enforced    by  a  Ue   Justitia    et    Jure ;    Maine's 

sovereign  political  authority  ;  sec  Ancient   Law,  cli.   iii. ;    Moyle's 

Holland,  Jurisprudence,   36,   37,  Justiniau,  27  tq. 

W.R.P.  11 
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Origin  of  tlio 
equitable 
jurisdiction 
exercised  in 
Chancery. 


own  decrees,  even  when  they  over-rode  the  rules  of 
the  common  law :  though  the  means  adopted  to  secure 
ohedience  were  not  the  same  as  were  used  to  give  effect 
to  the  judgments  of  common  law  courts.  But,  notwith- 
standing this  difference  in  procedure,  the  rules  of  equity 
established  in  the  Chancery  Court  became  as  binding 
on  the  subject,  and  as  enforceable  by  the  executive 
power  of  the  State,  as  the  rules  of  common  law. 

The  jurisdiction  of  the  Court  of  Chancery,  like  that 
of  the  common  law  courts  (c),  was  derived  from  the 
authority  of  the  King,  regarded  as  the  source  of  all 
justice  within  the  realm.  When  Henry  II.  delegated 
1  his  ordinary  legal  jurisdiction  to  judges  sitting  per- 
■  manently  (/),  he  reserved  questions,  which  they  could 
not  determine,  for  the  decision  of  himself  and  his 
council  (7).  To  the  King,  therefore,  and  to  his  select 
council  (/()  petitions  were  constantly  made  for  the 
redress  of  every  kind  of  injustice,  and  especially  for 
relief,  as  a  matter  of  special  grace  and  favour,  in  cases 
wherein  no  remedy  could  be  had  by  the  ordinary 
A.D.  1348-9.  law  (/).  About  the  twenty-second  year  of  Edward  HI. 
petitions  touching  matters  to  be  conceded  of  the  royal 
grace  were  ordered  to  be  prosecuted  before  the 
Chancellor;  and  it  appears  that  after  this  petitions 
for  the  redress  of  grievances  which  the  common  law 
failed  to  remedy,  began  to  he  addressed  to  the 
Chancellor  instead  of  the  King(/,).  After  a  statute 
of  the  17th  year  of  Richard  11.  (/)  extending  the 
Chancellor's  jurisdiction,  such  petitions  were  regu- 
larly filed  (in).     Chancery  process  formed  the  subject 


(e)  Ante,  p.  9,  n.  (e). 

(/)  Ante,  p.  9,  n.  (e). 

((j)  Benedict,  Gesta  Hen.  II.  i. 
207;  Stubbs,  Const.  Hist.  ch. 
xii.  §  163. 

(Ji)  As  to  which,  see  Stubbs, 
Const.  Hist.  ch.  xv.  §  230; 
Hardy,  Introd.  to  Close  Kolls, 
xxvi. 

(0   See   Stubbs.   Const.    Hist. 


ch,  XV.  §  231 ;  Hardy,  Introd.  to 
Close  Eolls,  xxviii, 

(k)  Hardy,  Introd.  to  Close 
Eolls,  xxviii.,  xxix. ;  and  see 
Baildon,  Select  Cases  in  Clian- 
cery  (Selden  Society,  vol.  x., 
Introd.  XV.  sq.). 

(I)  Stat.  17  Kic.  II.  c.  6. 

(w)  1  Cal.  Prefi^ce. 
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of  complaint  by  the  Commons  in  tlio  next  three 
reigns  (??)  ;  l)ut  in  Edward  the  Fourth's  time  it  is 
found  estabhshed  as  a  thing  of  use  and  wont  (o). 
The  equitable  jurisdiction  of  the  Court  of  Chancery 
was  finally  estal)lished  by  the  decision  in  its  favour  by  ' 
James  I.  of  the  controversy,  whether  a  court  of  equity 
could  give  relief  after  or  against  a  Judgment  of  a  court 
of  common  law.  (p). 

Chancery  process  was  directed  against  a  person  chancery 
complained  of,  who  was  summoned  to  appear  and  l""'^^^^'^- 
answer  the  matters  laid  to  his  charge  (q) ;  and,  if  need 
were,  enjoined  to  refrain  from  exercising  his  common - 
law  rights  in  a  manner  contrary  to  what  the  Court 
enforced  as  equity  {>•).  Contempt  of  the  Court's  decree 
was  punished  by  attachment  (.s)  and  imprisonment  of 
the  party  in  contempt,  and  in  later  times  by  seques- 
tration (0  of  his  property.  But  it  was  only  in  Chancery 
that  the  rules  of  equity  were  enforced ;  for  a  title  to 
relief  in  equity  was  never  admitted  to  confer  a  rigid 
cognisable  by  the  courts  of  common  law  (u).    Chancery  Chancery 


procedure. 


(71)  See  Rot.  Tarl.  iii.  471,  r,06,  Practice   uf  tlie   Iljoh  Court  of 

510,  iv.  8i,  156,  189,  501 ;  Seldeii  Chancery  (A.D.    1672),   25,   26; 

f^ociety,  vol.  x.,  Introd.  xvii.  1  Vern.  421 ;  1  Eq.  Ca.  Abr.  VdO  ; 

(o)  Hardy,    Introd.    to    Close  Prec.   Ch.   552 ;    Tothill^  Seques- 

Kolls,  xxxi. :  Eot.  Pari.  vi.  144.  tration;  Brograve  v.  Watts,  Cro. 

(jj)  See  3  lUaek.  Conim.  52;  Eliz.  651  ;  1  Ch.  Rep.  81  ;   1  Ch. 

Cary,    163;    Jurisdiction   of  tlie  Ca. '.)1 ;  2  Ch.  Ca.  44.  45 ;  Praxis 

Court  of  Chancery  vindicated,  at  Almse  Curia)  Cancellariio  (A.D. 

the  end  of  1  Ch.  Rep.  1694),  32,  44,  89 ;  (Jilbcrt,  Forum 

(g)  See  Hardy,  Introd.  to  Close  Romanum,    18,    68    fq.;    Roj::cr 

Rolls,  XXX.,  note  (3);  Rot.  Pari.  North's  Lives  of  tlie  Norths,  i. 

iv.,  84  ;  Palgrave  on  the  King's  42U,  ed,  1826  ;  ante,  p.  26,  n.  (r). 
Council,  41;     1    Cal.   v.   xxvii. :  ()()  Sec  Y.  P.  4  Edw.  IV.  8. 

Selden   Society,  vol.   x.,  Introd.  pi.  9 ;    Warwick   v.   liichanhon, 

xiv.,  xxiv.  sq.,  3,  8,  13,  17,  18,  10    31.  &  W.    284  ;    Carvalho   v. 

(r)  Spence,  Eq.  Jur.  371,  673  J3urn,   4    P.    &    Ad.    382,   396; 

— 676.  Burn  v.  Carvalho,  4   3Iy.  &  Cr. 

(s)  Clay  V.  Ahhhurrih,  2   Cal.  6!)0,  699;    I>e\viu  on  Trusts,  16, 

Ixii.  (14  &  15  Edw.  IV.).  6th    ed.      A    limited    equitable 

(()  Sequestration  appears  to  jurisdiction  was,  however,  con- 
have  been  introduced  in  Eliza-  ferred  on  the  Common  Law 
beth's  reign,  but  hardly  becami-  Courts  by  the  Common  Law  Pro- 
an  established  institution  before  cedure  Act,  1S54  (17  &  18  Vict, 
the  time  of    Charles    II.      See  c  125,  ss.  68,  69,  79,  S3,  85). 
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procedure  was  borrowed  from  the  Canon  Law  (x)  ; 
and  presented  a  strong  contrast  to  common  law  pro- 
cedure in  its  mode  of  trial  by  a  single  judge  without 
a  jury(//),  its  manner  of  taking  evidence  by  the 
written  depositions  of  witnesses  examined  by  written 
interrogatories  (r),  and  its  decrees  requiring  the  specific 
performance  of  the  acts  enjoined  (a). 

Principle  of  It   does   not   appear    that    in    the    first    days   of 

relief^  '^  Chancery  process  relief  was  afforded  on  principles  not 
recognised  in  the  courts  of  law  (b) .  On  the  contrary, 
the  earliest  petitions  to  the  Chancellor  were  generally 
from  those  who  had  suffered  wrongs  cognisable  at 
I  common  law,  but  were  hindered  from  pursuing  their 
legal  remedies  by  extraneous  causes,  such  as  the 
oppression  of  great  men  or  the  corruption  or  partiality 
!  of  the  King's  officers  (c).  The  great  value  of  Chancery- 
procedure  to  aggrieved  parties  was  that  the  defendant 
was  interrogated  and  compelled  to  answer  on  oath  as 
to  the  matters  in  dispute,  and  was  thus  obliged  to 
make  discovery  of  facts  which  might  otherwise  have 
remained  undetected  (d) ;  also  that  he  might  be 
enjoined  to  do,  or  refrain  from  a  particular  act, 
instead  of  being  adjudged  to  pay  money.     For  these 

(jr)  Gilbert,    Forum    Eoman.,  triable  at  common  law. 

cli.  ii.,  iii. ;  L.  Q.  R.  i.  162.  (c)  See    1    Cal.    Preface,    iii., 

(y)  1  Spence,  Eq.  Jur.  383  ;  3  v. — ix.,  xiii.,  xxxi.^xxxiii.,  xlii.. 

Black.  Cumm.  442,  450.  lxxxviii.,oi.,cxviii.,cxxviii.,2Cal. 

(z)  3  Black.  Comm.  438,  449  ;  i.,  v.,  viii.,  xxix.,  xxxii. — xxxv., 

2  INladdoek,   Chancery  Practice,  Ixix. ;   Fitz.  Abr.  Subpoena,  20 ; 

.569,  3rd  ed.    Since  1852  evidence  Selden    Society,   vol.  x,   Introd. 

in  Chancery  proceedings  may  be  xliv.     With  the  better  adminis- 

taken  t'ifa  roce;  see  stat.  15  &  16  tration    of    the    law   consequent 

Yict.  c.  86,  ss.  28 — 30 ;  R.  S.  V.  upon     the     growth     of    modern 

1883,  Order  XXXVII.  r.  1.  society    the    Chancery   jurisdic- 

(«)  1    Spence,   Eq.    Jur.    389,  tion   over  such  matters   became 

390.    Judgments  at  common  law  obsolete,  and  it  has  no  place  in 

were,   generally,   either    for   the  modern   equity;    1    Spence,   Eq. 

recovery  of  land,  or  of  a  sura  of  Jur.  687,  689. 

money,  simply.  (d)  Selden    Society,    vol.    x., 

(b)  See  L.  Q.  I\.  i.  163  &n.  (1),  Introd.  xxvii.     Discovery  became 

The  complaints  of  the  Commons  an  important  head  of  equity  juris- 

already  mentioned  (ante,  p.  163)  diction ;  see  Haynes'  Outlines  pf 

were  directed  against  the   issue  Equity,  Lect.  vi. 
of  Chancery  process  in  matters 
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reasons  application  was  also  made  to  the  Chancellor, 
and  a  jurisdiction  estahlished  in  some  matters  where 
there  was  good  right  to  relief,  but  inadequate  remedy 
at  the  common  law  (c).  But  it  was  only  by  slow 
degrees  that  there  grew  up  a  jurisdiction  in  Chancery 
to  grant  relief  in  certain  cases  of  hardship  in  which 
the  common  law  would  admit  no  cause  of  action  at 
all  ( /').  The  first  exercise  of  this  jurisdiction  must  of 
course  have  been  based  on  considerations  of  morality 
and  expediency  (V/).  The  Chancellor,  originally  an 
ecclesiastic,  was  called  the  keeper  of  the  King's  con- 
science (//) ;  relief  was  prayed  of  him  in  the  name  of 
good  faith,  reason  and  conscience  (/) ;  equity  was  then 
identified  with  the  rule  of  action  prescribed  by  good 
conscience  (/.) ;  and  for  some  time  it  was  left  to  the 
Chancellor's  discretion  how  far  he  would  interfere  (/). 


(e)  An  example  of  this  occurs 
ill  the  case  of  fraud,  recourse 
l)eing  had  to  Cliancery  not  ooly 
to  obtain  discovery  of  frauduh'iit 
dealing,  but  also  to  compel  the 
(lelivery  up  and  canceUation  of 
deeds  and  instruments  which 
Ijad  been  forge<l  or  procured  to 
)je  executed  by  fraud,  duress  or 
undue  iutiuence ;  sec  1  Cal.  xi., 
xlv.,  li.,  cxxix.,  cxxxi.  ;  2  Cal. 
xii.,  XV.,  XXX. ;  Selden  Society, 
vol.  X.,  Introd.  xxxi. — xxxiii. 
Decreeing  the  specific  perform- 
ance of  certain  contracts,  chiefly 
for  the  sale  or  leasing  of  land,  is 
another  (and  apparently  later) 
instance ;  Selden  Society,  vol.  x., 
Introd.  XXXV. ;  Fry,  Specific  Per- 
formance, If),  3rd  ed.  And  see 
Jlaynes'    Outlines     of     Jvjuity, 

liCCt.  V, 

(/)  The  most  important  in- 
stances of  the  exercise  of  this 
jurisdiction  are,  in  early  times, 
tlie  issue  of  Chancery  process  in 
case  of  a  breach  of  trust,  and, 
in  Liter  equity,  the  granting  of 
relief  against  forfeiture  for  non- 
payment of  money  by  a  certain 
day,  whence  sprimg  the  equity 
of  redemption  of  mortgages  for- 


feited at  law.  See  j)ost,  pp.  17:5, 
183,andl*artlV.,Ch.  ii.;  Haynes' 
Outlines  of  Equity,  liCct.  iv.  As 
to  certain  cases  of  the  inter- 
mediate time,  see  1  Cal.  xx  , 
xciii. ;  2  Cal.  ii.,  Ixiii. :  Y.  !'>. 
22  Kdw.  IV.  0,  pi.  IS;  Ilargrave, 
Law  Tracts,  :!3-t— XW;  Ii.  Q.  K. 
i.  171  ;  Harvard  Law  lleview, 
viii.  254 — 2."i7. 

{g)  See  Harvard  Law  Ki.view, 
xiii.  2r)7. 

(/t)  Hardy,  Close  Rolls.  Introd. 
xxvii. 

(0  See  1  Cal.  ii.,  xxi.,  xxvii., 
xxxiv.  sq.;  2  Cal.  ii.,  v.,  vii., 
xi.  87. 

(/.•;  See  Y.  B.  4  Ucw.  YII.  1, 
]>\.  8;  Bro.  Abr.  Conscience,  jd. 
8,  l.'i,  17;  Doctor  and  Student, 
Dial.  I.  eh.  12— li) ;  Bac.  Tr.  iv. 
aO.")— 307, 3 1 2, 324.  In  the  Roman 
system,  equity  was  identified  with 
natural  Liw,  or  the  law  which 
natural  reason  teaches  all  man- 
kind ;  see  Maine's  Ancient  Law, 
oh.  iii.  ;  (iai.  Comm.  1.  1,  IM, 
II.  G.-,— 73,  HI.  2.-.. 

(/)  Sec  Hardy,  Intmd.  to  Close 
Rolls, xxiii., xxxi.;  Lambard'sAr- 
cheion,48,(Jl ;  Abuses  and  Heme- 
dies  of  Chancery  in   Hargrave's 
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>  Vmt  the  respect  paid  to  precedent  and  the  practice  ol: 
the  Court  (7/0>  the  professional  opinion  of  regular 
practitioners  at  the  Chancery  Bar  (n),  tlie  practice  of 
deciding  difficult  cases  with  the  advice  of  the  judges  (o), 

;  and  the  example  of  the  Praetor's  equity  in  Koman 
law  ip),  were  all  influences  tending  to  make  the 
Chancellor's  interference  with  the  law,  in  the  name 
of  equity,  a  matter  of  principle  (q).  Still,  it  was 
hardly  until  after  the  restoration  of  Charles  II.  that 
it  became  well  understood  that  relief  should  he  ad- 
ministered in  a  court  of  equity  upon  fixed  principles 
of  justice  to  be  ascertained  from  precedents  (r).  More- 
over, the  practice  of  committing  the  Great  Seal  to 
a  lawyer  was  not  established  before  the  seventeenth 

!  century  (.s).  Indeed  modern  equit}^  the  body  of  rules 
now  enforced  as  equity,  is  generally  dated  from  the 
Eestoration,  and  may  be  said  to  have  been  evolved 
from  the  judgments  given  in  the  Court  of  Chancery 
from  the  Chancellorship  of  Lord  Nottingham  (t)  down 
to  that  of  Lord  Eldon  (ii).  By  that  time  equity  had 
become  a  body  of  case-law,  administered  on  principles 
to  be  found  in  former  decisions,  but  admitting  no 
further  accessions  from  the  moral  domain.     Such  it 

Law   Tracts,   430,  431  ;    Selden,  Keeves,    Hist.     Eng.     Law.    ch. 

Table   Talk,   Equity;    3   Black.  xxii.   vol.   ii.,   pp.   GUO,  GOl,  ed. 

Coram.  54,  433,  434.  Finlason. 

(m)  See  Ordiiiacio  Cancellaiia?,  (q)  8pence,  Eq.  Jur.  1.  407  sq. 

12  Kic.  II. ;  Kenovacio  Ordiuum  (')  Fry  v.  Foiiei;  1  Mod.  307. 
Cancellaria;,  temp.  Hen.  Y.,  San-  (s)  The  early  Chancellors  were 
ders,  Chancery  Orders,   1 — 7  d ;  mostly    ecclesiastics,   who,   how- 
Hardy,   Introd.    to   Close  Kolls,  ever,  were  then  usually  bred  up 
xxxi.  in   the  study  of   the   civil   and 

(?i)  Renov.   Ord.    Cane,    San-  canon  law  ;  see  3  Black.  Comm. 

ders,  Ch.  Ord.  7  d.  53  ;  Hardy's  Catalogue  of  Chan- 

(o)  See   Y.    B.    37    Hen.    YI.  cellors ;  Eeeves,  Hist.  Ens.  Law, 

13  &  35.  pi.  23  ;  7  Edw.  lY.  14,  ch.    xxvi.    vol.    ii.    p.    6u0,    ed. 
pi.   8;    22   Edw.  lY.    U,   pi.    18;  Finlason. 

1  Cal.  xcvii.;  2  Cal.  xxviii.  (t)  A.D.    1673— 1C82.      See   3 

( j>)  Spence,    Eq.  Jur.   i.   412,  Black.    Comm.    55 ;    1     Butler's 

415;   see  Smyth,  De  Republica  Eeminiscenees,  §  11;  Story,  Eq. 

Angloriim.    52,    54,    ed.     1583  ;  Jur.  §  52. 

Treatise  of  the  Masters  in  Clian-  («)  Lord  Chancellor,  A.D.  1801 

eery.   §  iv..   in  Hargrave's  Law  -^1806  &  1807 — 1827:  see  IMaine's 

Tracts,  309—313;  History  of  the  Ancient  Law,  ch.  iii. 
Cliancerv,    A.D.    172f..     p.    40 ; 


OF    AN    KQUITAKLE    ESTATE    IN    LAND.  167 

has  since  remained,  notwithstanding  a  portentous 
increase  in  vohime.  Chancery  procedure,  of  which 
the  delays  had  become  an  intolerable  scandal  (x),  was 
reformed  in  1833  (//),  and  again  in  1852  (^). 

In  1875  the  old  Court  of  Chancery  came  to  an  end.  Judicature 
In  that  year  its  original  jurisdiction  was  by  the  -Tudica-  -^^  ^  °      '  ~ 
ture  Acts  of  1873 — 75  transferred,  together  with  that 
of  the  old  courts  of  common  law,  to  the  High  Court 
of  Justice  then  established  (a).     The  same  Acts  made  i   i 
provision  for  the  recognition  and  enforcement  of  equit- 
able rights  in  every  branch  of  that  Court,  and  in  the 
Court  of  Appeal  established  at  the  same  time  (/>) ;  and 
also  for  the  prevalence  of  the  rules  of  equity,  where 
conflicting  with  the  rules  of  common  law  (c).      For 
purposes  of  procedure,  however,  the  administration  of 
the  principal  matters,  in  which  the  Court  of  Chancery 
used  to  exercise  its  exclusive  jurisdiction,  and  of  the 
same  Court's  statutory  jurisdiction,  was  assigned  to  the 
Chancery  Division  (il).    Since  1875,  therefore,  lair  and 
rqiiit)/  have  been  administered  in  the  same  Court ;  and 
injunctions  of  a   court   of  equity  against  proceeding  ' 
at  law  are  things  of  the  past  (c).     The  two  systems  of  | 
law  and  equity  have  not,  however,  been  abolished,  as  ' 
some  have  imagined.     For  it  is  held  that  the  effect 
of  the  Judicature  Acts  is  not  to  change  the  nature  of 
equitable  as  opposed  to  legal  rights,  but  is  to  secure 
by  the  jurisdiction  of   one  Court  the  same   (but  no 
greater)  prevalence  of  equitable  over  legal  rights  as 
was  formerly  obtained  by  the  action  of  the  Court  of 

(x)  See  C.  r.  Cooper's  Lcttrca  s.  16;  oT  &  3S  Vict.  c.  S3  ;  oS&30 

Bur  la  Cour  de  la  Chancelleiie.  Vict.  c.  77. 

(ij)  By  Stat.  3  &   t  Will.   IV.  (6)  Stat.  .3tJ  &  37  Vict.  c.  Oi:, 

c.  94;  Orders  iu  Chancery,  21st  s.  24. 
Doc,  1833 ;  3  L.  J.  N.  S.  Ch.  1.  (c)  Sect.  2;!,  subs.  11. 

(z)  By    Stat.    I.')    &    lU    Vict.  (d)  Stat.  36  &  37  Vict.  c.  (JG, 

c.  8G.     See  First  Jtcpnrt  of  tlio  s.  34. 
Clianccry  Commission,  1852.  (f)  Sec     sect.     24,     sub-s.    .'i ; 

(«()  Stats.  3G  &  37  Viet.  c.  GG,  Wriyhl  v.  Jledgntvt,  II  Cli.  D.  24. 


1G8  OF   CORPOREAL   HEREDITAMENTS. 

Chancery  against  persons,  who  exercised  their  legal 
rights  in  violation  of  the  rules  of  equity  (./ ). 


Section  II. 

Of  Uses  before  tlie  Statute  of  Uses. 

Origin  of  Equitable  estates  in  land  have  their  origin  in  the 

estate^s  in         ancient  practice  of  men  putting  their  trusted  friends  in 
land.  possession  of  their  lands,  in  confidence  that  their  friends 

would  dispose  thereof  according  to  their  wishes  (e/). 
It  appears  that  men  gave  their  lands  to  others  in 
trust,  either  for  purposes,  which  were  lawful  but 
could  not  be  carried  out  without  the  interposition  of 
some  person  trusted  to  execute  the  donor's  will,  or  for 
fraudulent  purposes  {1i).  As  to  the  latter,  men  put 
r  others  into  legal  possession  of  their  lands  in  order  to 
defraud  their  creditors  (/),  or  to  delay  actions  brought 
to  recover  the  lands  (A) ;  and  for  a  time  gifts  of  land 
to  trusted  laymen  to  the  use  of  religious  houses  were 
employed  to  evade  the  Statute  of  Mortmain  (/).  The 
former  kind  of  purpose  is  instanced  by  a  gift  of  lands  to 
others  with  intent  to  perform  the  donor's  will,  by  dis- 
posing of  the  same  according  to  his  directions  either  in 
his  lifetime  or  after  his  death.  Thus,  as  a  man  could 
not  convey  to  himself  or  his  wife  at  common  law  (ni), 
feoffments  (»)  were  made  to  others  in  order  to  make  a 

if)  See  Salt  y.  Cooper,  IG  Ch.  P.    it    M.   Hist.    Kng.    Law.    ii. 

D.  544.  549;    Wahh  v.  Lonsdale,  228—230. 

21Cli.  D.  9;  Clements  V.  Matthew.  (li)  See  Bacon  on  Uses,  S.   9, 

II  Q.  B.  U.  808 ;  Joseph  v.  Lyon^,  20.  21. 

15Q.  B.D.  280:  Hallasv.  liobin-  {i)  See  stats.  50   Edw.  III.  c. 

.s-o?!,  ib.  288;  Furness  v.  Bond,  4  6;  2  Eic.  II.  st.  2.  c.  o. 

Times  L.  11.457;  Sicain  v.  Ayre>:,  (h)  See  stat.  1  Kic.  II.  c.  9. 

21  Q.  B.  D.  289,  293;   Warren  \.  (Z)   Ante,    pp.    53.    76.      This 

Murray,  1894,  2  Q.  B.  648.  practice  was  stopped  by  stat.  15 

((jl)  As  to  the  antiquity  of  tliis  Kic.  II.  c.  5. 

practice,  see  Chief  Justice  O.  W.  (m)  Bract,  fo.  13.  20  a. 

Holmes    in    L.    Q.    B.    i.   162;  (n)  ^Inte,  p.  145, 
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settlement  of  the  land  ;  as  where  one  enfeoffed  another 
with  the  mtent  that  he  should  re-enfeoff  the  feoffor  and 
his  wife  to  hold  to  them  and  the  heirs  of  their  two  bodies, 
and  that  a  fine  should  be  levied  to  effect  the  same  pur- 
pose (o).  It  appears,  too,  that  when  freeholders  could 
only  dispose  of  their  lands  by  delivering  seisin  thereof 
in  their  lifetime  {]>),  they  would  enfeoff  others,  trusting 
the  feoffees  to  dispose  of  the  land  according  to  the 
feoffor's  last  will  after  his  death,  for  instance,  in  paying 
his  debts  out  of  the  profits,  disposing  of  part  for  the 
benefit  of  his  soul,  or  making  estate  thereof  to  his  widow 
for  life  and  afterwards  to  one  of  his  sons  in  fee  or  in 
tail  (q).  Here  the  intent  would  also  be  that  the  feoffor 
should  have  the  use  of  the  land  during  his  life  (/•).  In 
course  of  time  there  grew  up  a  practice  (which  seems 
to  have  been  somewhat  of  a  novelty  in  the  reign  of 
Edward  I.  («),  but  to  have  been  well-known  in  the  time 
of  Kichard  II.)  of  men  putting  their  lands  into  the  pos- 
session of  several  others  jointly,  or  of  others  jointly  with  [ 
themselves,  with  the  intent  that  the  feoft'ees  should  ! 
dispose  of  the  land  according  to  the  feoffor's  will,  and 
should  hold  the  same,  generally,  for  his  use  (t).  This 
seems  to  have  been  done,  not  only  to  gain  the  power  of : 
testamentary  disposition,  but  also  to  escape  the  burden- 
some incidents  of  feudal  tenure ;  for,  so  long  as  a  plural 
number  of  feoffees  was  maintained,  the  survivorship 
prevailing  between  joint  tenants  (k)  prevented  the 
accrual    of   the   lord's    right  to   relief,  wardship  and 

(o)    See    Bract,     fo.     2G2    a;  liabcat     momoiiam,    siciit     fieri 

Thornax  of   WeylamVa  cme,  Rot.  solet     inter     vivos";      Abbrev, 

Pari.  i.  GG;  Madox,  Form.  Aii-jrl.  ri;icit.  '272.  col.  1,  Suff.  rot.  17; 

No8.  126,  140,  1G5,  170.  :!72,  ^77,  Rot.  Tarl.  iii.  Gl ;  :\Iii(lox,  Form. 

378;     Bro.    ALr.    Fcoirmeiit    al  An<,'l.  Xos.  :$,  107.  108,  7G8,  77G; 

Uses,  pi.   0;    F.   N.  B.  205  (i.:  1    I'al.   xxi.,  xxxv. :    2  (al.  iii,; 

P.   &   M.    Hist.    En-;.    I>aw,    ii.  Soldon  Society,  x.  r.».  115,  119. 
20  &  11.  (2),  id,  90,  102,  104.  (r)  Litt.  s.  4GH. 

(p)  Ante,  pp.  19,  74.  (")  See   Thomas  of   WeyluwVg 

Iq)  See   Bract,  io.  41    b,  "  Kt  mse.  Rot.  I'arl.  i.  GG. 
hoc  non  fit  taiitum  inter  vivos.  (/)  Selilca  Society,  x.  44.  G9, 

Bed    L'tiam   in    ultima  Vdhintatc,  '.»:!,  9.'! ;  1  Sand.  Usee,  1.")— 19. 
dura      tamen      doimtor      boiiam  (")  Ante,  p.  i:>G. 
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marriage  (.r),all  forfeiture  for  treason  or  felony  (//),  and 
likewise  wives'  dower,  an  encumbrance  ever  sought  to  be 
evaded,  as  we  shall  see  (z).  But  for  the  feoffor  to  secure 
these  advantages,  it  was  of  course  necessary  that  the 
feoffees,  whom  he  had  trusted  with  the  legal  possession 
of  his  lands,  should  not  abuse  the  confidence  reposed  in 
them.  It  seems  at  first  to  have  been  usual  for  persons 
enfeoffed  for  a  particular  purpose  to  plight  their  faith  to 
do  the  feoffor's  will  (a) ;  as  in  early  times  a  suit  for 
breach  of  faith  could  be  brought  in  the  ecclesiastical 
courts  (b).  But  in  matters  which  concerned  a  lay  fee  or 
dealt  with  chattels  or  debts  for  other  than  testamentary 
or  matrimonial  causes,  such  suits  were  prohibited  fi-om 
Henry  the  Second's  reign  onwards  (c).  Other  checks 
upon  feoffees  in  trust  were  also  attempted  (d),  but  proved 
insufficient  when  the  ol)ligation  of  good  faith  was  with- 
out sanction  (r).  At  length,  in  the  reign  of  Richard  11. , 
I  relief  against  breach  of  trust  was  sought  from  the 
Chancellor  (f).  The  application  found  favour,  either 
because  the  clerical  Chancellors  were  accustomed  to 

(x)  Ante,  p.  47.  in  matters  of  breach  of  faith  or 

ly)  See    Eot.   Pari.    i.    HG ;    1  agreement,  notwithstandiug  that 

Sand.  Uses,  67.  such  consent  wonld  not  avail  to 

(2)  Fast,  Part  I.  ch.  xiii.  stay  a   prohibition.     See  (llanv. 

(a)  As  to  plighting  faitli,  ■vshich  x.  12;  Bract.  175  a,  401,  400  b, 
still  snrvives  in  the  Chnrch  of  410  b,  411  a;  4  Matt.  Paris, 
England  marriage  service,  and  in  Cliron.  IMaj.  G14  :  Ann.  de  Bur- 
the  word  affidavit,  see  L.  Q.  R.  tmi,  417,  423;  Madox,  Form, 
i.  164,  169,  173;  Madox,  Form.  Angl.  Nos.  157—159,  161,  630, 
Angl.  Nos.  2,  8,  84, 142,  147, 149,  641,  685;  P.  &  M.  Hist.  Eng. 
151,  153—162,  630.  631,  674,  676,  Law,  i.  108,  ii.  196—200. 

688;    P.  &  M.  Hist.  Eng.   I^aw,  (d)   Viz.  conditions  and  cove- 

ii.  186—201.                       '  nants;  see  L.  Q.  R.  i.  168—170; 

(b)  Ghtnv.  X.  12;  1  Roger  de  Bract.  213  b;  17  Ass.  pi.  20: 
Hoveden,  Rolls  cd.  254  :  2  R.  de  34  Ass.  pi.  1 ;  Litt.  ss.  352 — 359  ; 
Uiccto  (ihicl'),  87  ;  2  Matt.  Paris.  Madox,  Form.  Angl.  Xos.  126, 
riiron.  Maj.(/6K?.),368;  Ann.  de  165,  170;  P.  &  M.  Hist,  Eng. 
Bnrton  {ibid.),  256,  406  ;  Spence,  Law,  ii.  215. 

Eq.  Jur.  i.  118;  P.  &  M.  Hist.  (e)  See  Petition  of  Commons, 

Eng.  Law,  ii.  195  fq.  Rot.  Pari.  iii.  511  (4   Hen.  IV 

(c)  For  some  time  the  Eccle-       Xo.  112). 

siastical  Courts  struggled  hard  to  (/)  Select  Cases  in  Chancery, 

maintain  the  jurisdiction  so  pro-  Seldeu  Society,  vol.  x.,  pi.  40,48; 

liibited;   and  it   seems  to   have  RothenhaJe    v.     WychiiKjham,     2 

been  common  to  submit  by  cun-  Cal.  iii. 
sent  to  ecclesiastical  jurisdiction 


OF    AN    EQUITAliLE    ESTATE    IN    LAND.  171 

regard  breach  of  faith  as  an  ecclesiastical  ofi'euce  ('/), 
or  simply  on  account  of  the  dishonesty  of  feoffees  appro- 
priating for  their  own  use  the  lands  conveyed  to  them 
for  the  benefit  of  others  (//).  And  thenceforward  the 
protection  of  Chancery  process  was  extended  to  all  who 
claimed  the  benefit  of  a  gift  of  lands  or  goods  to  others 
in  trust  for  the  use  of  the  donor  or  his  nominees  (/). 

In  Edward  the  Fourth's  reign  the  nature  of  a  use  (A)  Nature  of 
(which  signified  the  interest  of  one,  to  whose  use  others 
held  lands)  was  pretty  well  settled.  He,  to  whose  use  a 
feoffment  was  made  (called  cestui  que  use),  was  held  to 
have  no  right  to  the  land  at  law :  all  he  had  was  the 
right  to  sue  the  feoft'ee  intrust  personally  in  Chancery  (/). 
He  enjoyed  a  similar  right  against  the  feoffee's  heir  (///), 
or  against  his  alienee,  even  for  valuable  consideration, 
who  took  the  land  with  notice  of  the  trust  (u)  :  but  if  the  Notice  of  a 
feoffee  enfeoffed  another  of  the  land  on  a  Ixiud  tide  sale 
without  notice  of  the  use,  cestui  que  use  was  without 
remedy  to  recover  the  land  from  the  alienee,  though  he 
might  sue  the  feoffee  in  Chancery  for  his  breach  of  trust, 
and  recover  damages  (o).  And  the  feoffee  in  trust  was 
bound  in  equity  (that  is,  on  pain  of  being  subjected  to  ' 
the  usual  Chancery  process  (j))  at  suit  of  cestui  que  use) 
to  allow  him  to  take  the  profits  of  the  land  :  to  maintain 
actions  at  law  at  his  request  for  theprotection  or  recover}" 
of  the  land  (q) ;  and  to  execute  the  estate,  that  is,  to  dis- 
pose of  the  land  according  to  the  directions  of  cestui  que 

(g)  Spenoe,  Eq.  Jiir.  i.  442—  (/,)  Ser  Co.  Litt.  212  b. 

414;  L.  Q.  R.  i.  170.  (0  Y.  B.  4  Kdw.  IV.  8.  pi.  H. 

(h)  Professor   Ames,    Ilarviinl  (m)  2    Cal.   xxviii. ;    Y.    B.    8 

Law  Keview,  viii.  257 ;  r/.  Bacon  Edw.   IV.   6.   pi.   1;   Fitz.   Abr. 

on  Uses,  15.  A<:e,  20.  Subptona,  14;  Y.  B.  22 

(i)  See  1  Cal.  sxi.,  XXXV.,  xliii.,  Edw.  IV.  G,  \)\.  IS. 

xlvii.,  xlviii.,  Ixii.,  xc.  xci..  xciv.,  (h)  Y.  B.  5  VAw.  IV.  7,  pi,  1(!. 

2  Tul.  xix.,  xxi.,  xxiii.,  xxviii.,  (o)  Fitz.  Abr.  ^iibptuiia,  i;i. 

xxxvi.,    xliv.,    xlv.,    xlviii.,    li.,  (p)  vlnfrf,  p.  IGIJ. 
Ivi.,  Ixi.,  Ixvii. ;   Seldeii  Soci.tv,     '      Oy)  Y.  15.  2  VAw.  IV,  2.  pl.  C; 

X.,  pl.  71,  72,  yi).   100.  117,   IIS,  7  Edw.  IV.  20,  pi.  15;  sec   I  Cal. 

122,  127.  xlviii. 
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use,  or  to  enfeoff  him  thereof,  should  he  desire  it  (r). 
Uses  might  arise  by  express  declaration,  or  by  implica- 
tion. If  a  feoffment  of  land  were  expressly  declared  to 
be  made  to  any  particular  use  or  intent,  that  was  to  be 
strictly  observed  (.s).  If  no  use  were  declared,  payment 
by  the  feoffee  of  any  sum  of  money,  however  small,  would 
raise  a  use  (as  it  was  said)  in  his  favour  (0-  But  if  a 
feoffment  were  made  without  declaring  any  particular 
intent,  and  without  any  consideration  (that  is,  without 
ol)taining  anything  in  return),  it  became  a  settled  rule 
that  it  should  be  intended  to  have  been  made  to  the 
feoffor's  own  use  (")•  A  use  was  also  raised  by  a  bar- 
gain for  the  sale  of  lands  and  payment  of  the  purchase- 
money,  upon  which  the  Court  of  Chancery  considered 
that  in  equity  the  seller  immediately  held  the  land  sold 
to  the  buyer's  iise{x).  A  use  was  freely  alienable  without 
any  formality,  for  cestui  ([iic  use  had  but  to  declare  his 
will  concerning  the  land  held  to  his  use',  and  the  feoffees 
were  bound  to  fulfil  it ;  so  that  he  could  alwaj's  make  a 
testamentary  as  well  as  any  other  disposition  of  the  use 
of  the  land  (//) . 

Tositioii  of  Though  the  feoffees  to  uses  were  bound  in  equity 

Mse  aUaw,  ^^  allow  cestui  quc  usc  to  have  possession  of  the  land, 
if  he  desired  it,  the  Courts  of  Law  would  not  recognise 
his  possession  as  that  of  a  legal  freeholder  {z),  or  as 
held  otherwise  than  at  the  will  of  the  feoffees  («).  They 
considered  that  cestui  que  use,  having  but  a  mere  right 
to  sue  the  legal  tenants  in  Chancery,  had  no  estate  in 

(r)    1    Cal.    xc,     xciv.,    cxv.,  cntrnst  tlieir  lands  to  feoffees  to 

cxvi. ;  2  Cal.  xxi.,  xxii.,  xxviii. ;  their  own  use ;    Bacon  on  Uses, 

Bacon  on  Uses,  10.  21,  22. 

(8)  Y.  B.  5  Edw.  IV.  8.  pi.  20 :  (x)  Gilb.  Uses,  49,  50  (94,  9j, 

sec  Fitz.  A.br.  Subpceua,  2y.  3rd  ed.). 

(0  1  Sand.  Uses,  61,  62.  (y)  Bacon  on  Uses,  16  ;  1  Sand. 

(u)  See  Y.  B.  11  Hen.  IV.  52,  Uses,  65. 

pi.    :]0  ;    5   Edw.  IV.   8,   pi.  2U ;  (z)  See  L.  Q.  R.  i.  167,  108. 

Litt.   ss.   463,  464.      It  may  be  (a)  1  Sand.  Uses,  66  and  note 

inferred  from   tliis   that   it  was  (I). 
a   regular  practice   for    men   to 
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the  land  at  law(/^).  In  the  Court  of  Chancery,  how- 
ever, although  the  interest  of  cestui  que  use  was  pro- 
tected not  ])y  process  against  the  land  itself,  hut  only 
Ijy  j)rocess  against  the  trustee  personally,  it  was  never-  \ 
theless  regarded  as  an  estate  in  the  land  (c).  As  the 
feoffees  were  hound  in  equity  to  c.iecutc  the  estate  at 
the  will  of  re  still  que  use  (d),  he  was  considered  in  the 
Court  of  Chancery  to  be  the  true  owner  of  the  land, 
and  to  enjoy  in  equit//  such  estate  in  the  land  as  he 
would  have  had  at  law,  if  the  estate  had  been  executed 
to  him  by  conveyance  from  the  feoffees.  Thus  it  came 
about  that  there  might  be,  as  it  were,  two  estates  in 
the  same  land,  when  it  had  been  entrusted  to  feoffees 
to  uses.  There  was  the  estate  of  the  feoffees  cognisable 
at  common  law — the  legal  estate  ;  and  there  was  the  Legal  estate, 
beneficial  interest  of  restui  que  use,  not  recognised  at 
common  law,  but  protected  in  equity  and  treated  in 
courts  of  equit}'  as  being  a  like  estate  in  the  use  of  the 
land,  as  he  would  have  had  in  the  land  itself,  if  his 
feofiees  had  executed  the  estate  to  him. 


Section  III. 
Of  the  Statute  of  Uses. 


This  system  of  entrusting  the  legal  possession  of  Incon- 
lands  to  feoffees  to  uses,  while  cestui  que  use  enjoyed  produced  by 
actual    possession   thereof   as    apparent    owner,   was  f^'offmonts  to 
certainly  advantageous  to  the  latter,  when  once  his 
interest  was  protected.     But  it  afforded  opportunities 
of  defrauding  purchasers  and  creditors  ;    and,  as  wo 
have  seen  (e),  it  infringed  upon  the  interests  of  the 
lords  and  the  Crown.     In  the  reigns  of  Eichard  III. 

• 

(b)  Ante,  pp.  7,  8,  G4  ;  1   Rep.  (d)  Ante,  \\  171. 
121 ;  Biicon  ou  Uses,  5.  (0  Ante,  p.  16S>. 

(c)  1  Sand.  Uses,  (Jl- 
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and  Henry  VII.  statutes  were  passed  for  removing 
these  abuses  {/).  But  the  remedies  so  applied  appear 
to  have  proved  insufficient ;  for  in  the  next  reign  the 
Statute  of  Uses  (//)  was  passed  with  the  aim  of  entirely 
The  statute  extirpating  the  evils  of  feoffments  to  uses.  By  this 
of  Uses.  statute,  after  an  elaborate  rehearsal  of  all  the  evils 

which  the  authors  of  the  statute  conceived  to  have 
been  caused  by  the  practice  of  making  feoffments  to 
uses,  it  is  enacted  (//)  that  when  any  person  or  persons 
stand  seiHcd  of  any  lands  or  other  hereditaments  to  the 
iise,  confidence  or  trunt  of  any  other  person  or  persons, 
the  persons  that  have  any  such  use,  confidence  or  trust 
(by  which  was  meant  the  persons  beneficially  entitled) 
shall  be  deemed  in  lawful  seisin  and  possession  of  the 
same  lands  and  hereditaments  for  such  estates  as  they 
have  in  the  use,  trust  or  confidence ;  and  that  the 
cHtate  and  possession  of  the  persons  so  seised  shall  be 
deemed  to  be  in  the  persons  so  beneficially  entitled 
after  such  manner  as  the  latter  were  entitled  in  the 
use,  trust  or  confidence.  Like  provision  was  made  to 
meet  the  case,  then  common,  of  divers  persons  being 
seised  of  any  hereditaments  to  the  use  of  any  of  them- 
selves (0.  Put  shortly,  the  effect  of  the  Statute  of 
Uses  is  this : — If  one  or  several  be  seised  of  any 
hereditaments  to  the  use  of  another  or  others,  or  of 
one  or  more  of  themselves,  the  person  or  persons 
having  the  use  of  the  same  hereditaments  shall  be 
deemed  to  be  in  possession  thereof  for  such  estate  as 
he  or  they  has  or  have  in  the  use.  The  statute  in  fact 
executes  the  estate  (/.)  to  cestui  que  use;  that  is,  it 
gives  him  the  same  estate  and  possession  at  law  as  he 
would  have  if  the  feoffees  to  his  use  had  executed  the 
estate  to  him,  or  duly  made  to  him  a  proper  legal  con- 
veyance of  the  land.     Thus,  if  A.  and  B.  be  seised  of 

-                          (/)  See  stats.  1  Eic.  III.  c.  1 ;  (h)  Sect.  1. 

4  Hen.  VII.  c.  17;  19  Hen.  VII.  (J)  Sect.  2.     See  ante,  p.  169. 

c.  15  ;  1  Sand.  Uses,  21,  52,  5o.  Bacon  on  Uses,  49. 

(?)  Stat.  27  Hen.  VIII.  c.  10.  (k)  Ante,  p.  171. 
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land  in  fee  simple  to  the  use  of  C.  and  his  heirs,  by  the  ' 
Statute  of  Uses,  C.  shall  be  deemed  in  lawful  seisin 
of  the  land  for  such  estate  as  he  has  in  the  use  of  the  ' 
land,  and  the  estate  and  possession  of  A.  and  B.  shall 
be  deemed  to  be  in  C.  after  such  manner  as  C.  was 
entitled  in  the  use.  C.  thus  by  force  of  the  statute 
l)ecomes  tenant  in  fee  simple  of  the  land  at  law ;  and 
he  is  deemed  at  law  to  be  in  possession  of  the  land, 
though  he  may  never  have  entered  upon,  or  even  seen 
it  (/).  And  the  estate  and  possession  of  A.  and  B.  is 
altogether  taken  away  from  them,  and  considered  at 
law  to  be  in  C.  Similarly,  if  land  be  conveyed  to  A. 
and  B.  in  fee  simple  to  the  use  of  A.  and  his  heirs, 
the  Statute  of  Uses  at  once  gives  to  A.  an  estate  in 
fee  simple  in  possession  at  law.  And  the  law  is  the 
same  of  implied  uses  as  of  uses  expressly  declared. 
Thus  if  A.,  seised  of  land  in  fee  simple,  made  a  feoff- 
ment thereof  to  B.  and  his  heirs,  w-ith  due  livery  of 
seisin,  but  without  consideration  and  without  expressly 
declaring  any  use  of  the  land,  we  have  seen  (iit)  that 
it  was  implied  in  law  that  A.  should  have  the  use  of 
the  land.  But  by  the  statute  A.  having  the  use  of  the 
land  is  deemed  to  have  seisin  of  the  land  for  the  same^ 
estate  as  he  has  in  the  use  ;  and  all  B.'s  estate  and 
possession  is  deemed  to  be  in  A.  A.  therefore,  the  Resulting 
feoffor,  instantly  gets  back  all  he  gave  ;  and  the  use 
is  said  to  result  to  himself  (n).  The  propriety  of 
inserting  in  every  feoffment  the  words  to  the  use  of,  as 
well  as  /o,  the  feoffee  is  therefore  manifest  (o).  The 
Statute  of  Uses  is  still  in  force  ;  and  though  it  has 
failed  to  impress  the  popular  imagination  as  vi\*idly  as 

(I)  IIo  is  not,  however,  ilcemed  N.  S.  G78.     See  Anon.,  Cro.  Eliz. 

to  be  in  possession  for  the  pur-  40 ;    Heelis  v.   Blnin,    18   C.    B. 

pose  of    maintaininf^   an   action  N.  S.  90 ;  Hadfield's  case,  L.  R. 

of  trespass,  whicli  is  founded  on  8  C.  P.  306. 

disturbance  of  the  actual  posses-  ()»)  Ante,  p.  172. 

sion  of  the  land;  Gilb.  Uses,  81  (/i)  See  1  Sand.  Uses,  99  tq, 

(185,  :5rd  cd.);  2  Fonb.  Eq.  12;  (o)  ylH^e,  p.  150. 
Harrison  v,  Blackburn,  17  C.  B. 


use. 
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the  llabcds  Corpus  Act  (;>),  it  forms  one  of  the  most 
important  landmarks  of  real  i^roperty  law,  and  should 
be  deeply  graven  on  every  conveyancer's  heart.  It  will 
be  observed  that  the  statute  made  it  possible  to  transfer 
the  property  in  land  from  one  to  another  by  duly  con- 
veying the  estate  to  a  third  party,  to  the  use  of  the 
other.  For  directly  the  third  party  became  seised  of 
the  land  to  the  other's  use,  the  Statute  of  Uses  annexed 
the  legal  estate  in  the  land  to  the  estate  in  the  use  (q) . 
This  curious  result  of  the  statute  remains  law  to  this 
day,  and,  as  we  shall  see,  is  constantly  applied  in 
practice.  If,  therefore,  A.  convey  land  to  B.  in  fee 
simple  to  the  use  of  C.  and  his  heirs,  B.,  to  whom  the 
land  is  given,  now  takes  no  estate  therein  at  law,  but 
C,  in  whose  favour  the  use  is  declared,  is  at  once 
invested  with  an  estate  in  fee  simple  in  the  land.  The 
words  to  the  nse  of  are  now  almost  universally  em- 
ployed when  it  is  intended  that  an  estate  in  the  land 
shall  vest  in  any  person  by  force  of  the  Statute  of 
Uses;  but  "upon  confidence"  or  "upon  trust  for" 
would  answer  as  well,  since  all  these  expressions  are 
mentioned  in  the  statute. 


Section  IV. 

0/  Trusts  after  the  Statute  of  Uses. 

The  Statute  of  Uses  did  not  apply  to  every  kind  of 
trust  of  land.     "When  one  was  enfeoffed  of  land,  not 
Special  simply  to  another's  use,  but  for  some  special  use  or 

trusts.  trust  imposing  an  active  duty  on  the  feoffee  (as  to  sell 

land  or  pay  debts  out  of  the  profits),  it  was  held  that 
no  estate  could  be  executed  by  the  statute,  so  as  to 
deprive  him  of  the  legal  ownership,  without  which  he 

(p)  See  Black.  Comm.  iii.  135,  (q)  Aide,  p.  174. 

iv.  -138. 
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could  not  perform  his  trust  (r).  Thus  the  Chancery 
jurisdiction  over  S2)ecial  trusts  remained  unaffected  hy 
the  statute.  Nor  did  the  Act  apj^ly  to  trusts  of  terms 
of  years  or  other  chattels ;  for  it  only  spoke  of  persons 
seined  of  lands  for  others'  use  (.s) .  But  in  the  case  of 
trusts  of  freeholds  for  others'  use  simply,  the  estates 
in  the  use,  being  turned  into  legal  estates  hy  the 
statute,  were  withdrawn  from  the  Chancellor's  exclusive 
jurisdiction.  In  this  respect  therefore  the  Act  at  first 
succeeded  in  efl'ecting  its  designers'  object.  But  after 
the  lapse  of  about  a  century  (t),  the  active  exercise  of 
the  Chancery  jurisdiction  over  such  trusts  was  revived, 
and  estates  in  equity  only,  since  known  as  trust  estates, 
again  arose  and  have  continued  to  the  present  day.  The 
necessity  for  the  Chancellor's  interposition  was  caused 
by  the  doctrine  established  in  the  courts  of  common 


(r)  1  Speucc,  Eq.  Jur.  460  ; 
1  Sand.  Uses,  243  ^q. 

(s)  Poph.  76 ;  Bacon  on  Uses, 
42.  Nor  (lid  (he  Act  apply  to 
copyholds ;  Co.  Cop.  s.  54. 

(<)  In  this  I  follow  the  opinion 
expressed  by  Professor  Ames  in 
the  Green  Bag,  iv.  81.  He 
iilleges  in  proof: — (I)  The  absence 
of  all  mention  in  the  writings  of 
Coke  and  Bacon,  and  in  the  cases 
asserting  the  doctrine  of  no  use 
upon  a  use,  that  the  second  use 
was  enforceable  in  equity  as  a 
trust ;  Bro.  Abr.  Feoft'ment  al 
Uses,  pi.  54;  Moore  45,  pi.  138; 
JHllon  V.  Fruiiie,  Popii.  81  ; 
Stoni'Jey  v.  liracehriJge,  1  Ijcon. 
6;  Jiead  v.  Nuxh,  ib.  148;  Olr- 
land  V.  Sharp,  Cro.  Eliz.  ;!82  ; 
JIvre  V.  Dix,  1  Sid.  26 ;  Tippiii  v. 
Gonin,  Cartli.  273.  (2)  The  denial 
of  relief  in  equity  upon  an  express 
simple  trust  against  a  cedui  que 
use  taking  the  legal  estate  under 
a  use  raised  by  payment  of 
money:  Crompton,  Courts,  54  a; 
Carv,  19;  Holloway  v.  Pollard, 
Moore,  761,  pi.  1054.  (3)  That 
simple  trusts  being  in  effect  uses 
would  have  been  forfeitable  for 
treason  under  stat.  33.  Hen.  ^'I1I. 

AV.R.P. 


c.  20  ;  but  it  was  agreed  about 
1595  that  no  use  could  be  for- 
feited, as  all  uses  of  freehold 
were  then  executed  in  i)ossession 
by  the  statute ;  1  And.  294. 
Professor  Ames  understands  the 
dictum  in  11.  v.  Daccombe,  Cm. 
Jac.  513,  of  special  tru.sts,  and 
Coke's  remarks  in  Foord  v. 
Uoskins,  2  Bulst.  336,  337,  as 
made  of  uses  befire  the  8tatutl^. 
(4)  That  the  first  mention  of 
relief  in  equity  in  case  of  a  . 
us(!  upon  a  use  is  in  Sam- 
bach  V.  DaUton,  Tothill,  pi.  lOS 
(apparently  about  1634;  see  I 
Spence,  Eq.  Jur.  491,  n.) ;  and 
that  a  distinction  was  long  taken 
between  cases  where  the  lirst 
use  was  raised  by  money  pay- 
ment, and  where  both  uses 
were  expressly  and  gratuitously 
declared ;  see  Compleat  Attorney 
(1666),  p.  265;  Shepp.  Touch. 
507,  510;  Axh  v.  Gallen,  1  Ch. 
Ca.  114;  (iilb.  Uses.  162;  and 
that  the  novelty  of  relief  in  equity 
in  case  of  a  use  upon  a  use  is 
sLown  by  the  express  mention  of 
tlie  fact  in  Daio  v.  N'lcboTough 
(1715),  Cum.  242. 

12 
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No  use  uiion    law  that  there  can  be  )i()  use  upon  a  use,  or  that  when 
a  U80.  ^j^g  statute  has  once  transferred   the  legal  estate  in 

land  to  a  person  in  whose  favour  a  use  is  raised,  it 
will  have  no  further  operation  ;  so  that  no  uses  or 
trusts  of  the  land  in  the  hands  of  cestui  que  use  will 
take  effect  as  estates  at  law.  This  doctrine  is  based 
upon  a  rule  laid  down  before  the  Statute  of  Uses  that 
if  one  bargained  and  sold  land  to  another  to  the  use 
of  the  bargainor,  or  of  some  third  person,  as  a  use 
was  implied  in  the  bargainee's  favour  by  his  payment 
of  the  consideration  (u),  the  use  declared  was  void  for 
repugnancy-  (.i-).  Soon  after  the  statute  the  same  rule 
was  applied  in  a  similar  case,  in  which  it  was  considered 
that,  as  the  use  raised  in  the  bargainee's  favour  was 
the  effective  use,  the  other  being  repugnant  and  void, 
the  statute  executed  the  estate  in  the  bargainee  (y) .  It 
was  also  determined  that,  in  case  of  a  conflict  between 
two  uses  expressly  declared  (as  where  land  was  given 
to  feoffees  to  the  use  of  A.  in  fee  to  the  use  of  B.  in  fee), 
since  a  use  is  the  right  to  take  the  profits  of  land,  and 
if  one  have  this  right  another  cannot,  the  second  use 
was  void  for  repugnancy  to  the  use  first  declared.  In 
such  a  case,  therefore,  the  effect  of  the  statute  was  to 
annex  the  legal  estate  to  the  first  use  (z).  But  after  a 
time  the  reason  of  these  decisions  seems  to  have  been 
overlooked,  and  the  doctrine,  that  the  law  admits  no 
use  upon  a  use,  was  propounded  as  an  arid  dogma  {a). 

(«)  Ante,  p.  172.  t.  Talb.  138.     So  if  land  be  con- 
(x)   Bro.    Abr.    Fcoftmcnt    al  reycd  unto  and  to  the  use  of  A. 
Uses,  40;  Gilb.  Uses,  IGl.     For  udcI  liia  heirs  to  the   use  of  B. 
the   explanation    here    given   of  and  his  lieirs,  in  which  case  A. 
the   doctrine    of  no  use  upon  a  takes  the  lepal  estate  at  common 
use  I  am  indebted  to  an  article  law,  the  Statute  of  Uses  will  not 
by  Professor  Ames,  in  the  Green  operate  to  give  the  legal  estate 
Bag,  iv.  81.  to  B. ;  Doe  d.  Lloyd  v.  Passing- 
ly)  Bro.    Abr.    Feoffment    al  ham,  (5  B.  &  C.  30.i. 
Uses,   54;    Tyrrell's   case,   Dver,  (a)  Sec   Hardwicke,   C,  Hop- 
loo  ;  1  And.  37  (pi.  96),  313 ;  2  Mns   v.    Hopkins,   1    Atk.    591 ; 
And.  136.  Sugden's  note  to  Gilb.  Uses,  161 
_(z)  See  2   And.   136;   Moore,  (p.  347,  3rd  ed.);   Doe  d.  Lloyd 
45,  pi.  138:  Daw  v.  Newhoronqh^  v.  rassinghcim,  ubi  sup. 
L'omyns,  242;  A.-O.  v.  Scott,  C:i. 
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In  this  shape  it  is  still  law  (J)) ;  so  that  if  at  the  present 
time  land  be  conveyed  to  A.  and  his  heirs  to  the  use  of  \ 
B.  and  his  heirs  to  the  use  of  C.  and  his  heirs,  only  the    } 
lirst  use,  that  declared  in  B.'s  favour,  will  be  executed    ' 
by  the  statute ;  that  is  to  say,  the  statute  will  annex 
the  legal  estate  to  the  first  use,  so  that  B.  shall  have 
the  fee  simple  at  law,  but  it  will  have  no  further  opera- 
tion ;  and  C.  will  therefore  take  no  estate  at  all  at  law. 

Now,  it  seems  that  conveyancers  soon  began  to  The  practice 
make  a  servant  of  the  statute  in  limiting  lands  to  aStute"^ 
feoft'ees  and  their  heirs  to  the  use  of  others,  with  the 
express  purpose  of  causing  the  legal  estate  to  be 
executed  to  the  cestui  que  use.  But  it  does  not  appear 
that  the  Statute  of  Uses  was  immediately  evaded  by  \ 
the  device  of  limiting  a  use  upon  a  use,  in  order  that 
the  first  cestui  que  use  should  take  the  legal  estate  by 
virtue  of  the  statute,  and  the  second  enjoy  the  benefit 
of  a  trust  enforceable  in  equity.  On  the  contrary,  the 
statute  seems  to  have  given  a  death-blow  to  the  practice 
of  landowners  enfeoffing  trustees  to  hold  to  their  use 
generally.  After  the  Act,  conveyancers  cast  about  in 
search  of  new  methods  of  dealing  with  land,  and 
eventually  they  used  the  statute  as  the  means  of  carry- 
ing out  the  modern  system  of  settlement  (c) ,  which 
was  effected  by  the  limitation  of  a  series  of  successive 
uses  intended  to  be  turned  into  legal  estates  by  the 
statute  {(J) .    This  system  quite  superseded  the  practice 

(?>)  Cooper   V.   Kynoch;    L.   R.  limiting    lands    to  uuborii   sons 

7  Ch.  1)98.  successively   in   tail   after   their 

(r)  Ante,  pp.  101,  114,  119,  it  father's   life   estate;    see  §§   84, 

n.  (/).     It  was  only  by  means  of  ^7,   89.   2t)(3,   287.      The   former 

the  Statute  of  Uses  that  (•.xpress  book  does   not  (contain  any   prc- 

powers  of  leasing  or  sale  could  cedent  of  a  deed  limiting  a  trust 

be  created;  jjogt,  i't.  11.,  Cli.  iii.  of  lands   for  otliers'  usi^  »iint)li/, 

(tJ)  The  course  of  convcyanc-  by  way  of  use  upon  a  use.     AVest 

ing  practice  after  the  8tatut(!  is  has   a    preccdeut    (§    289)   of    a 

bIiowii  in   Phaer'a  IJook  of  Pre-  feoft'ment  to  twelve  persons  and 

cedents  (IHtJl)  and  West's  Sym-  their    heirs   to   their   and    their 

Ixjlfcography  (KtUo),  Part  1.     lu  heirs' own  use  on  a  ny)^'.;/ trust ; 

tlie     latter     book    we     80(!     tlie  sec  also  §  284. 
beginning    of    the     practice    of 
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of  giving  the  whole  estate  in  fee  simple  to  trusted  friends, 
who  should  l)e  tenants  of  the  land  at  law,  l)ut  hold  it 
upon  trust  for  others  in  equity.  Still,  cases  apparently 
arose,  some  time  after  the  Statute  of  Uses,  in  which  it 
was  desired  to  place  freeholds  in  the  hands  of  trustees 
for  others  simply.  The  expedient  was  then  tried  of 
limiting  a  use  upon  a  use  ;  and  application  was  made  to 
the  Chancellor  to  enforce  the  second  use  as  a  trust  (c). 
The  case  fell  within  the  same  principle  as  had  origin- 
ally prevailed  in  determining  that  Chancery  process 
should  issue  against  any  person  who  committed  a 
breach  of  trust  reposed  in  him  with  regard  to  property 
of  which  he  was  made  the  legal  owner.  And  it  became 
established,  accordingly,  that  trusts  should  be  equally 
enforced  in  equity  when  the  trustee  became  possessed 
of  the  land,  by  the  operation  of  the  Statute  of  Uses,  as 
when  he  took  the  estate  at  common  law  (/).  If,  there- 
fore, lands  be  conveyed  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs  to  the  use  of  or  in  trust  for  C.  and 
his  heirs,  though  B.  will  become  tenant  in  fee  simple 
at  law  under  the  Statute  of  Uses,  yet  in  equity  he  will 
be  bound  to  hold  the  land  and  apply  its  profits  for  C.'s 
use;  and  C.  will  be  considered  to  be  in  equity  the 
owner  of  the  land.  In  this  way,  equitable  estates  in 
land  (g)  were  completely  re-established.  Here  it  may 
be  noted  that,  since  the  above  doctrines  have  become 
well  established,  it  has  not  been  the  practice  to  employ 
the  word  use  when  intending  to  create  a  trust  enforce- 
able in  equity.  And  it  is  usually  expressed  that  lauds 
shall  be  held  to  tJic  use  of  any  one,  only  when  it  is 
intended  that  he  shall  take  the  legal  estate  therein. 
To  impose  a  trust,  it  is  generally  declared  that  the 
legal  owner  (he,  to  whose  use  the  land  is  in  the  first 
place  given)  shall  hold  it  in  trust  for  the  person  or 
purposes  desired. 

(e)  See  ante,  p.  177.  ii.  (Q,  Qj)  Ante,  p.  173. 

(/)  See  ante,  p.  171. 
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An  equitable  or  trust  estate,  then,  is  the  name  given  Equitablu 
to  the  interest  of  one,  in  tvunt  for  whom  another  holds  '^^^^**^- 
lands  as  legal  owner.  In  such  a  case  the  holder  of  the 
legal  estate  (//)  in  the  land  is  called  the  trustee  ;  while  Trustee  and 
the  person  beneficially  entitled  is  called,  in  law  French,  ^^|^"^'  ^"'^ 
cestui  que  trust.  The  nature  of  a  trust  estate,  since 
the  Statute  of  Uses,  is  similar  to  that  of  a  use  of  lands 
before  the  statute  (i).  Thus  trusts  are  still  either 
special  or  simple  (/.) .  Of  the  special  trust,  where  the 
trustee  has  an  active  duty  to  perform,  as  to  sell  lands 
and  distribute  the  proceeds  of  sale  among  specified  [ 
persons,  no  more  need  be  said  than  that  in  such  a  case 
the  estate  is  not  executed  by  the  Statute  of  Uses  (/),  : 
and  it  is  the  trustee's  duty  to  perform  exactly  the  will 
of  the  person  who  has  created  the  trust,  as  declared  at 
the  time  of  its  creation  (/»)•  In  simple  trusts,  where 
one  is  a  trustee  of  land  for  another  simply,  the  trustee 
is  bound,  as  in  the  case  of  the  old  uses  (»),  to  maintain 
actions  for  the  defence  of  the  land,  to  allow  (■estui  que. 
trust  to  have  possession  and  take  the  profits  thereof, 
and,  if  the  trust  be  for  cestui  que  trust  in  fee  simple,  to 
convey  the  legal  estate  in  the  land  as  he  shall  direct, 
or  to  him,  if  he  desire  it  (o).  Furthermore,  the  nature 
of  a  trust  estate  remains  the  same.  Strictly  speaking, 
it  is  but  a  right  against  the  trustee  personally.  It  has 
been  established,  however,  that  the  trust  is  so  far 
annexed  to  the  trustee's  estate  that,  as  a  general  rule, 
all  persons  who  acquire  that  estate  are  bound  by  the 
trust.  Thus  the  trust  may  be  enforced  against  all 
persons  who  may  take  the  trustee's  estate  by  act  of  law 
or  gratuitous  conveyance   from   him ;    as   his   heirs, 

(ft)  Ante,  pp.  172,  173.  (/«)  Sec  Lewin  on  Trusts,  3:]:> 

(0  1  Sand.  Uses,  20(5 ;  Lewin  sq.,  374  fq.,  44-1  87.,  484,  5j6,  068, 

on  Trusts,  13,  Gtli  ed.  ;  11,  lltli  Cth  e.l. ;  454  sq.,  4!»3  fq.,  591  gq., 

ed. ;  ante,  p.  171.  <;93,  847,  SfM,  11  th  ed. 

(h)  Lewin  on  Trusts,   18.  tJtli  (11)  AiiU;  p.  171. 

fd. ;  ](J,  11th  ed.  (t»)  Lewin  on  TriistH,  .")5(;,  56ri, 

(I.)  Ante,    p.    177;    Lewin    on  CiHI,    Gtli    ed. ;    847,    8r>[).    KIO'.i, 

Trusts,  187,  Gtiicd.;  :329,  llthed.  Iltii  ed. 
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executors,  administrators,  devisees  and  creditors  {p)' 
So  purchasers  having  actual  or  constructive  notice  of 
the  trust  are  bound  l)y  it  (q).  But  if  the  trustee  convey 
the  trust  estate  to  a  bond  fide  purchaser  for  value,  who 
has  no  notice  of  the  trust,  the  latter  will  not  be  bound 
thereby,  but  will  be  entitled  to  retain  and  enjoy,  for  his 
own  benefit,  the  legal  ownership  he  has  acquired  from 
the  trustee.  For  in  such  a  case,  ccHtni  que  trust  has 
no  pquitij  against  him,  but  can  only  sue  the  fraudulent 
trustee  for  his  breach  of  trust  under  the  Court's  equit- 
able jurisdiction  (r).  It  is  not  until  we  examine  this 
apparent  exception  to  the  rule  that  the  nature  of  a  trust 
estate  is  made  plain.  We  then  see  that  it  is  not  a  true 
right  of  ownership,  enforceable  against  the  land  directl}', 
without  the  intervention  of  another  person's  action,  and 
maintainable  against  all  other  persons  whomsoever; 
but  is  properly  a  mere  obligation  incumbent  on  the 
legal  owner  of  land,  and  enforceable  against  some,  but 
not  all,  of  those  who  succeed  to  his  estate  (s).  As  has 
been  already  indicated,  however  (0 ,  notwithstanding 
this  liability  of  cestui  que  trust  to  be  wrongfully  deprived 


(p)  Lewin  on  Trusts,  215,  6th 
ed.;  270,  11th  ed. 

(q)  Lewin  on  Trusts,  (;99,  6th 
ed. ;  1075,  11th  ed. 

(r)  Mansell  v.  Mansell,  2  P.  W. 
678,  681;  Willoughhy  v.  Wil- 
loughby,  1  T.  R.  763,  771 — 773; 
Pilclier  V.  Raidins,  L.  R.  7  Ch. 
259;  Lewin  on  Trusts,  700—702, 
737,  6th  ed.;  1075—1078,  1134, 
11th  ed. 

(s)  See  Lewin  on  Trusts,  13 — 
16,6thed.;  11— 14, 11th  ed.  In 
Re  Nkbet  &  Potts'  contract,  1905, 
1  Ch.  391.  1906,  1  Ch.  386,  the 
equity  arising  from  an  agreement 
to  observe  some  restriction  on  the 
use  of  land  (as  to  which,  see  fo^t, 
p.  188)  was  treated  by  P^xrwell, 
J.,  and  the  Court  of  Ajipeal  as 
being  essentially  a  riglit  affecting 
the  land  itself  and  so  enforceable 
against  all  subsequent  owners  of 
tlie  land,  other  than  those  who 
should  derive  their  title  thereto 


by  purchase  for  value  without 
noticG  of  the  equity.  Acting  on 
this  view,  they  held  that  this 
equity  is  incumbent  on  a  disseisor, 
that  is,  one  who  has  disseised  the 
rightful  owner  of  the  land,  or 
wrongfully  turned  him  out  of 
possession.  It  had,  however,  been 
previously  considered  that  a  dis- 
seisor (who  was  regarded  by  the 
common  law  as  acquiring  an  un- 
incumbered estate  In  fee  simple 
by  wrong ;  Litt.  ss.  519,  520)  was 
not  bound  by  a  trust  incumbent 
on  the  disseisee;  Finch's  case,  4 
Inst.  85 ;  see  also  1  Rep.  139  b. 
Fi7ich's  case  was  not  cited  in  lie 
Nisbet  &  Potts'  contract ;  and  it  is 
respectfully  submitted  that  the 
latter  case  was  decided  upon 
erroneous  principles  ;  see  the 
M'riter's  criticism  in  51  Sol,  J, 
141,  155. 
(0  Ante,  p.  173. 
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of  his  interest  in  the  land  by  the  fraudulent  dealings 
of  his  trustee,  he  is  considered  to  be  in  equity  the 
owner  of  the  land,  as  cifiainst  all  pcysons  hound  hi/  iJic 
trust,  and  his  beneficial  interest  is  treated  as  being  in 
equity  an  estate  in  the  land  (ti). 

Trusts  of  property  may  be  created  b}^  act  of  the  Creation  of 
parties  or  operation  of  law.  Express  trusts  are  created  "^"^  '^' 
either  by  duly  conve3dng  the  legal  interest  in  the 
property  to  others  on  trust  for  the  persons  desired  to 
be  benefited,  or,  without  any  transfer  of  the  legal 
ownership,  by  the  owner  declaring  that  he  will  hold 
the  property  on  trust  for  them.  When  a  declaration 
of  trust  has  been  duly  made,  either  with  or  without  a 
conveyance  of  the  legal  interest,  the  trust  will  Ije  en- 
forceable in  equity,  although  no  consideration  (r) 
should  have  been  given  for  its  creation  (.r) .  But  a 
mere  voluntary  covenant  or  promise  to  transfer  pro- 
perty to  another,  made  without  any  declaration  of 
trust,  and  not  carried  out  by  conveyance  of  the  pro- 
perty at  law,  will  not  be  specitically  enforced  in 
equity  (//).  Trusts  may  also  be  implied  in  certain  implied 
cases,  in  which  the  acts  of  the  parties  show  an  inten-  *'""'*^^- 
tion  to  create  them.  A  sale  of  land  is  an  instance  of 
this,  when  the  vendor  is  at  once  held  to  be  trustee  for 
the  purchaser  (z).  But  no  trust  will  be  implied  from 
such  a  voluntary  covenant  or  promise  as  has  just  been 
mentioned  (a).  Trusts  are  said  to  arise  by  operation 
of  law  in  the  following  cases,  when  they  are  created  by 
implication  of  equity  without  any  exjDression  in  word 
or  act  of  the  parties'  intention  (/>),  that  is   to   say: 

(u)  See  Lowiii  on  Trusts,  Id,  124,(]thed.;  1 14  ^v/.,  L-iC.  lltli  o.I. 
55()«(7.,6thed.;  8,847 )i'/.,  11  til  eil.  (a)  Eichaids       v.      Delbrulge, 

(v)  Ante,  p.  7'.).  L.    K.    18    Eq.    11  ;    T^ewiii    ou 

(x)  Mallott  V.   Wilson,  1!»03,  2  Trusts,   GO   sq.,  Ctii  ed. ;    G8  »q., 

ell.  494.  nth  Oil. 

(y)  Lewin   on    Trusts,   GO   sq.,  (b)  Lewin    on    Trusts,   05   n., 

Gthed.;  G8  s^/.,  11th  ed.  171,  6th  ed. ;    120   u.,  210,    lltU 

(z)  Lewin  on  Trusts,  114  sq.,  ed. 
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licsultin}. 
trusts. 


Constructive 
trust. 


(1)  Where  an  owner  conveys  away  his  property  at  law, 
hut  it  cannot  be  inferred  that  he  intended  to  dispose 
of  the  beneficial  interest  therein  ;  for  instance,  where 
proi^erty  is  conveyed  in  trust  for  purposes  which  fail 
or  do  not  exhaust  the  whole  estate  conveyed  {<■) ;  or 
where  one  makes  a  gratuitous  transfer  of  property  at 
law,  but  no  intention  of  gift  can  be  inferred.  (2)  Where 
a  i^urchaser  of  property  takes  a  conveyance  of  the 
legal  interest  therein  in  the  name  of  another,  and 
there  is  nothing  to  show  that  he  mtended  the  other  to 
benefit.  In  these  cases  there  is  said  to  be  a  resulting 
trust  in  favour  of  the  owner  or  purchaser  (d).  (3)  If 
a  trustee  use  his  position  of  legal  owner  to  obtain  some 
valuable  interest  in  property  for  himself ;  when  he 
will  be  held  in  equity  to  be  a  trustee  thereof,  construc- 
tively, for  those  for  whose  benefit  he  was  entrusted 
with  such  legal  owaiership  (^')- 


Real  and 
personal 
estate  in 
equity. 


In  the  regulation  of  trust  estates  and  interests  the 
Court  of  Chancery  was  generally  guided  by  the  prin- 
ciples applicable  to  estates  and  interests  at  law  (/). 
Thus  simple  trusts  created  of  real  or  personal  property 
confer  on  cestui  que  trust  an  interest  in  equity  of  the 
nature  of  real  or  personal  estate,  as  the  case  may  be ; 
so  that  cestui  que  trust  of  lands  in  fee  simple  has 
an  estate  in  equity  transmissible  to  his  heirs,  but  his 
interest  in  chattels  held  on  trust  for  him  will  pass 
to  his  executors  or  administrators  (c/).  Again,  trusts 
declared  in  favour  of  one  and  his  heirs,  or  of  him  and 
the  heirs  of  his  body,  or  of  him  for  life,  will  create 
equitable  estates  in  fee  simple,  fee  tail,  or  for  life, 
analogous  to  the  legal  estates   conferred   by  similar 


(c)  Be  West,  1900,  1  Ch.  84. 

(d)  See  Lewin  on  Trusts,  126 
sq..  6th  ed. ;  158  sq.,  11th  ed. 

(e)  Lewin  on  Trusts,  16U  sq., 
Gth  ed. ;  196  sq.,  11th  ed. 

(/)  I   Sand.   Uses,   209  (28U, 


5th  ed.). 

(g)  Ante,  pp.  19 — 22 ;  see  Lewin 
on  Trusts,  84,  182  sq.,  252,  669— 
672,  6th  ed.;  99,  165  sq.,  314, 
1034—1038,  11th  ed. 
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limitations  (//).  But  it  is  not  necessary,  in  making  a 
declaration  of  trust,  to  use  the  same  technical  expres-, 
sions  as  are  required  to  limit  estates  at  law  (/).  Tliusl 
equitable  estates  in  fee  simple  or  tail  may  be  conferred', 
without  the  use  of  the  words  Iwirs  or  licim  of  tlir  h(uli/, 
if  the  intention  be  clear  (A).  But  where  formal  and 
complete  limitations  of  the  equitable  estate  in  land  are 
made  by  deed  (/),  an  intention  to  confer  a  fee  must  be 
clearly  expressed ;  for,  if  not,  such  a  limitation  to  one 
simply,  without  further  words,  will  only  give  him  a  life 
estate  (m),  as  in  the  case  of  a  similar  grant  at  law  (//).  < 
So  the  rule  is  that,  where  technical  legal  terms  are  I 
employed  in  a  declaration  of  trust,  they  will  be  con- 
strued in  equity  according  to  their  technical  sense  at 
law  {()).  An  exception  is,  however,  made  in  certain 
cases  of  executory  trusts  (]>),  when  the  Court  will  have 
regard  to  the  intention  of  their  author  in  construing 
technical  terms  (q).  Thus  in  the  case  of  marriage 
articles,  where  an  intention  to  provide  for  the  children 
of  the  marriage  is  inferred,  words  which  at  law  would 
confer  an  estate  tail  may  be  construed  in  equity  as 
giving  merely  an  estate  for  life,  followed  by  separate 

(70  Ante,  pp.   Gi,  OG,  90,  112,  (m)  lia     Whhton's    Sctthmmt, 

114.  1894,  1  Ch.  GGl,  and  coses  there 

(»■)  Ante,  p.  147.  cited  ;  Be  Irivin,  1904,  2  Ch.  752. 

(/i-)  Shop.     Touch.     (Preston's  (n)  Aid<',-p.  1V2. 

ed.),   lOG  ;    Preston   on   Estates,  (o)  Lewiii  on   Trusts,  9G,  6th 

ii.   G4 — GG  ;     Hayes  on   Convey-  ed. ;  121,  11th  ed. 

ancing,  91,  92,  5th  ed. :    Lewin  (j))  Trusts    are    said    to    be 

on  Trusts,  95,  Gth  ed. ;  120,  11th  execiiU-d  when  the  author  of  tlio 

ed.;  "Williams,  Keal   Prop.    1G5,  trust    has    made    complete    and 

18th   ed.;    Williams   on    Settle-  final  limitations  of  the  eijuitable 

luents,  ()0.     The  opinion  of  these  estate  ;  they  are  called  exicutonj 

distinguished     conveyancers    on  when  lie  has  expressed  a  general 

this  point  is  now  confirmed;   lie  intention  of  trust  for  some  jiersim 

TrimjhanCs    Trusts,   1904,  2   Ch.  or  persons  to  be  carried  out  liy 

487;  lie  Irioin,  ih.  752,  7G4;  Re  some  further  act  or  instrnmeiit, 

Oliver's  Settlement,   1905,  1  Ch.  without    exactly     defining     tlio 

191.  estates  intended  to  bo  cnnfcrred  ; 

(l)  If  land  bo  devised  by  will  as  where  it  is  directed  that  pro- 

to  trustees  in  fee  on  trust  for  one  j)erty  shall  be  settled  on  certain 

simply,   without    further   words,  persons;    l.ewin   on    Trusts,   97, 

he    takes    tlie   whole    beneficial  Gthed.;  12;{,  lltli  ed. 

interest ;    Lewin  on   Trusts,  9G,  (q)  Lewin  vn   'I'rusts,   97   "ij , 

Gth  ed. ;  121,  Hth  ed.  Gth  ed. ;  123  .-/;.,  1  Itii  ed. 
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iind  independent  estates  tail  to  the  children  of  the 
donee ;  for  the  intention  would  be  defeated  by  vesting 
an  estate  tail  in  one  of  the  parents,  who  could  at  once 
bar  the  entail,  and  so  deprive  the  children  of  all 
benefit  (/■).  Similar  regard  to  intention  is  shown  in 
Equitable  '  the  construction  of  implied  trusts  (.s).  Thus  an  equit- 
sfmpiV"  °^  '^^^^®  estate  in  fee  simple  immediately  belongs  to  every 
purchaser  of  freehold  property  the  moment  he  has 
signed  a  contract  for  purchase,  provided  the  vendor 
has  a  good  title  (0  ;  and  it  is  understood  that  the  whole 
estate  of  the  vendor  is  contracted  for,  unless  a  smaller 
estate  is  expressly  mentioned,  the  employment  of  the 
word  heirs,  or  of  other  technical  words,  not  being 
essential  (ii).  If,  therefore,  the  purchaser  were  to  die 
intestate  the  moment  after  the  contract,  the  equitable 
estate  in  fee  simple,  which  he  had  just  acquired,  would 
descend  to  his  heir  at  law,  subject,  however,  since  the 
Land  Transfer  Act,  1897  {.r),  to  the  interest  which  his 
executors  or  administrator  would  take  therein  for  the 
purpose  of  paying  his  del)ts.  And  the  vendor  would  be 
a  trustee,  until  he  should  have  made  a  conveyance  of 
the  legal  estate  pursuant  to  the  contract  for  sale,  in  the 
first  instance  for  the  purchaser's  executors  or  adminis- 
trator, but  if  the  estate  were  not  required  for  debts  or 
expenses,  then  for  the  purchaser's  heir.  And  if  the 
purchaser  should  have  devised  the  lands,  his  devisee 
would  be  entitled  in  like  manner  as  the  heir  in  case  of 
his  intestacy  (y).  So  an  agreement  for  a  lease  for  years 
will  give  the  lessee  an  estate  in  equity  during  the 
term  (s).     Indeed  equity  regards  the  consequences  of 

(r)  Lewin  on  Trusts,  99,  100,  473 — 477.      Formerly    the    heir 

6th  ed. ;  124 — 126,  11th  ed.  or  devisee  would  have  had   the 

(s)  Ante,  p.  183.  right,  to  be  enforced  in  equity,  to 

(<)  1  Wms.  y.  &  P.  438—440.  have  the  estate  paid  for  out  of  the 

(m)  Bower  v.  Cooper,  2   Hare,  deceased  purchaser's  personalty  ; 

408 ;  1  Wms.  V.  &  P.  34.  but   since    the   passing    of    stat. 

(x)  Stat.  60  ife  61  Vict.  c.  65,  40  &   41  Vict.  c.  34,  this  is  no 

Part  I.,  ante,  pp.  29,  57,  75,  110,  longer  the  rule. 

133,  139.  {z)  Warren   v.   Murray,   1804, 

{y)  1  Wms.  y.  &  P.  438—440,  2  Q.  P.  G48. 
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any  act  directed  l»y  a  legal  agreement  or  a  declaration 
of  trust  as  immediate ;  for  this  purpose  what  ought  to 
be  done  is  in  equity  considered  as  actually  accom- 
plished (a).  For  example,  if  lands  be  directed  to  be  Equitablo 
sold,  and  the  money  to  arise  from  the  sale  be  directed  liinis^to  |I,/'^ 
to  be  laid  out  in  the  purchase  of  other  land  to  be  purchased, 
settled  on  certain  persons  for  life  or  in  tail,  or  in  any 
other  manner,  such  persons  will  be  regarded  in  equity 
as  already  in  possession  of  the  estates  they  are  intended 
to  have  (/>).  And  in  the  same  manner  if  money,  from 
whatever  source  arising,  be  directed  to  be  laid  out  in 
the  purchase  of  land  to  be  settled  in  any  manner, 
equity  will  regard  the  persons  on  whom  the  lands  are 
to  be  settled  as  already  in  the  possession  of  their 
estates  (c).  And  in  both  of  the  above  cases  the  estates 
tail  directed  to  be  settled  may  be  barred  before  they  are 
actually  given,  by  a  disposition,  duly  enrolled,  of  the 
lands  which  are  to  be  sold  in  the  one  case,  or  of  the 
money  to  be  laid  out  in  the  other  (*•/).  Many  other  ex- 
amples of  equitable  or  trust  estates  might  be  furnished. 

At  law,  the  possession  of  ccstitl  que  trii.st  in  occupaV-  Possession  of 
tion  of  the  land  was  merely  that  of  a  tenant  at  will  to  'trust  ^"^ 
his  trustees.  Before  the  Judicature  Acts,  therefore, 
if  he  w^ished  to  have  the  benefit  of  a  greater  right 
to  maintain  or  recover  possession  than  is  accorded  to 
tenant  at  will  ('),  he  must  have  directed  his  trustees 
to  take  action  for  him,  and  must  have  sued  them  in 
a  court  of  equity  for  any  breach  of  trust  in  this 
respect  (/).     But  the  effect  of  the  Judicature  Acts  (v) 

(a)  Lewiu  on  Trusts,  7G7,  Gtli  (C.  3);  Cole  on  Ejectment,  211 

cd. ;  118G,  Uthed.  — 2i:5,   2S7:  Asher   v.     U'hillock, 

(h)  Be  Cleveland's  Settled   E«-  L.  11.  1  (J.  B.  I. 
tales,  1893,  3  Cli.  244;  Re  Gofse-  if)  Doe  d.  Hoditden  v.  Staple, 

lin.  1906,  1  Cli.  120.  2  T.  K.  084  :  Goodlllle  d.  Jonex  \. 

(c)  1    Sauil.    Uses,   300    (:;21,  Joue»,7  T.  R.  43;  Doe  d.  Rcade 

5th  ed.).  V.  Jt'eade,  8  T.  Iv.  118;  Lewin  on 

((i)  Stat.  :!  &  4  Will.  IV.  c.  74,  Trusts,   TwS,  (i9(;,  Otii    ed. ;    8.".1, 

ss.  70,  71,  replacing  7  Geo.  IV.  1069,  lltli  ed. 
0.45;  and  39  &  40  Geo.  III.  c. 56.  (g)  Ante.  p.  167. 

(e)  See     Bac.    Abr.    Trespass 
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appears  to  be  that  the  equitable  right  to  possession  of 
land  enjoyed  by  cestui  que  tiKst  shall  now  be  recognised 
and  enforced  in  every  branch  of  the  Court  which  now 
exercises  the  jurisdiction  of  the  old  Superior  Courts, 
both  of  law  and  ecjuity  (It). 

As  regards  free  enjoyment,  an  equital)le  tenant  in 
fee  or  in  tail  has  as  ample  a  right  as  the  tenant  of  a 
like  estate  at  law  (/)  :  but  an  equitable  tenant  for  life 
may  be  restrained  from  and  is  liable  for  committing 
waste  to  the  same  extent  as  a  legal  tenant  for  life  (/.■)• 
Here  it  may  be  explained  that  a  tenant  in  fee  simple 
at  law  may  in  equity  be  subject  to  perpetual  restrictions 
in  the  use  of  his  land  imposed  by  his  own  agreement 
or  that  of  his  predecessors  in  title  for  the  benefit  of  the 
owners  and  occupiers  of  some  other  land  ;  for  instance, 
hot  to  build  over  part  of  his  land,  or  not  to  use  any 
house  thereon  as  a  public-house  or  hotel.  Such  an 
equity  may  be  enforced  by  injunction  af  suit  of  such 
owners  or  occupiers  against  the  tenant,  his  heirs  and 
assigns,  either  of  the  whole  or  part  of  his  estate,  except 
only  (as  in  the  case  of  other  equities  (/))  such  assigns 
as  have  acquired  the  land  as  purchasers  for  value 
without  notice  of  the  restriction  (m). 

Free  power  of  disposition  inter  vivos  or  by  will  has 
always  been  incident  to  a  trust  estate,  as  it  was  to  an 


(li)  Walsh  V.  Lonsdale,  21  Ch. 
D.  9 ;  Ftirness  v.  Bond,  4  Times 
li.  R.  457 ;  Lowther  v.  Heaver, 
41  Ch.  D.  248,  264;  Warren  v. 
Murray,  1894,  2  Q.  B.  648;  sec 
Allen  V.  Woods,  68  L.  T.  143. 

(i)  Ante,  pp.  80,  109. 

{k)  Baker  v.  Sebright,  13  Ch. 
D.  179;  Lewin  on  Trusts,  486, 
6th  ed. ;  695,  11th  ed. ;  ante, 
pp.  115—118. 

(I)  Ante,  p.  171 ;  see  Jessel, 
M.  E.,  20  Ch.  1).  583;  Lord 
Esher,  M.  E.,  16  Q.  B.  D.  787; 
Lindley,  L.  J.,  ib.  788. 

(m)  See  TulJi  v.  Mogchay,  2  Pli. 


774 ;  Benals  v.  Cowlishaw.  9  Ch. 
D.  125,  11  Ch.  D.  866;  Taitev. 
Gosling,  1 1  Ch.  D.  273 ;  Auster- 
herry  v.  Corporation  of  Oldham, 
29  Ch.  D.  750 ;  Spicer  v.  Martin, 
14  App.  Cas.  12 ;  Mackenzie  v. 
Childers,  43  Ch.  D.  265 ;  Bogers 
V.  Uompod,  1900,  2  Ch.  388; 
Formby\.  Barker,  1903,  2  Ch. 
539;  Elliston  v.  Beadier,  1908, 
2  Cli.  376,  665;  see  Duke  of  Bed- 
ford V.  Trustees  of  British  Museum, 
2  My.  &  K.  552 ;  Sayers  v.  CoUyer, 
28  Ch.  D.  103;  Kniqht  v.  ■Sim- 
monds,  1896,  2  Cli.  294;  1  AVms. 
\,  Sc  V.  426  sq. 
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estate  in  use  before  the  statute  (;/).     But  this  power  is 
of  course  commensurate  with  the  estate  of  the  ccHtiti  que 
tniat.     Thus  an  equitable  estate  tail  must  be  barred  in 
the  same  manner  as  an  estate  tail  at  law  ;  that  is  to  say, 
since  1833,  by  deed  duly  enrolled  (o),  and  previously  by 
suffering  a  common  recovery  {p).     So  cestui  que  trust 
of  lands  for  life  only  can  dispose,  for  his  own  benefit,  of 
no  greater  interest  than  during  his  own  life.     But  any 
person  who  is  beneficially  entitled  in  possession  to  an 
equitable  estate  in  land  in  tail  or  for  life,  now  has  the  , 
powers  of  leasing,  sale  and  other  powers  given  to  a  ■ 
tenant  for  life  by  the  Settled  Land  Act,  1882  (7) ;  to  I 
give  effect  to  which,  he  is  empowered,  equally  with  the  ' 
tenant  of  a  legal  life  estate,  to  convey  the  settled  land 
for  all  the  estate,  which  is  the  subject  of  the  settle- 
ment (r).     Trust  estates  are  now  liable  to  involuntary 
alienation  for  debt,  equally  with  legal  estates  :  as  will  Alienation 
be  further  explained  in  treating  of  creditors'  rights  (.s). 

Trusts  or  equitable  estates  may  be  created  and  passed  Creation  and 
from  one  person  to  another,  without  the  use  of  any  trust  estates, 
particular  ceremony  or  form  of  words  (t).     But,  by  the 
Statute  of  Frauds  (//),  it  is  enacted  (x),  that  no  action  statute  of 
shall  be  brought  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  wiiich 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 

(w)  Ante,   p.    11 '1  :    Lewiii    ou  ss.  2  (5,  10  (i)),  58;    ante,  pji. 

Trusts.  572  sq.,  Gth  ed. ;  8G8  sq  ,  120—125. 

1 1th  ed.  (r)  Sect.  20  ;  ante.  pp.  125, 12t;. 

(o)  Stat.  3  &  4  Will.  IV.  c.  74,  («)  I'ost,  Pt.  I.,  Cli.  xi 


88.  1,  1."),  40.  (0  1  Sand.  Uses,  H15,  31(5  (34!!, 

(p)  Cruise  on  Recoveries,  271 :  .344,  5t' 

3win   on    Trusts,    573   gq.,   Gth  45  nq., 
:. ;    869    sq.,    11th    ed. ;     aiite,  («)  5 

).  95—99.  (x)  I 

(q)  Stat.  45  &  40  Vict.  c.  38,  121  >'q. 


(p)  Cruise  on  Recoveries,  271 :  .344,  5tii  ed.);  Lewin  on  Trusts, 

Lewin   on    Trusts,    573   sq.,   Gth  45  *!r/.,  Gth  ed. ;  51  «g.,  11th  ed. 

ed. ;    869    sq.,    11th    ed. ;     aiite,  («)  29  Car.  II.  c.  3, 

pp.  95—99.  (x)  Sect.    4 ;    Sag.    V.    &    I'. 
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thereunto  ]jy  him  lawfully  authorised.  It  is  also 
enacted  (/y),  that  all  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,  tenements,  or  hereditaments 
shall  be  manifested  and  proved  by  some  writing,  signed 
l)y  the  party  who  is  by  law  enal^led  to  declare  such 
trusts,  or  by -his  last  will  in  writing;  and  further  (z), 
that  all  grants  and  assignments  of  any  trust  or  confi- 
dence shall  likewise  be  in  writing,  signed  by  the  party 
granting  or  assigning  the  same,  or  by  his  last  will. 
Trusts  arising  or  resulting  from  any  conveyance  of  lauds 
or  tenements,  by  implication  or  construction  of  law,  and 
trusts  transferred  or  extinguished  by  an  act  or  operation 
of  law,  are  exempted  from  this  statute  (a).  In  the 
transfer  of  equitable  estates  it  is  usual,  in  practice,  to 
adopt  conveyances  applicable  to  the  legal  estate ;  but 
this  is  never  necessary  (/>),  If  writing  is  used,  and 
duly  signed,  in  order  to  satisfy  the  Statute  of  Frauds, 
and  the  intention  to  transfer  is  clear,  any  words  will 
answer  the  purpose  (f). 

Devolution  Under  the  Land  Transfer  Act,  1897  (d),  equitable 

on  dciitlj.         estates  in  fee  simple  devolve,  equally  with  legal  estates, 

(?/)  Sect.  7  ;   Tia-ney  v.   Wood,  with  the  same  stamp  as  an  ordi- 
]9    Beav.  330;    Dye  v.  Dije,  13  uary  agreement  if  a  further  con- 
Q.  B.  D.  147.  veyance  of  the  estate  or  interest 
(z)  Sect.  9.  sold  be  contemplated,  in  which 
(o)  Sect.  8;  see  anie,  p.  183.  case  the  further  conveyance  must 
(fe)  1  Sand.  Uses,  342  (377,  5th  be  stamped  witli  the  ad  ralwem 
cd.);  Lewin  on  Trusts,  573,  6tli  duty,  as  a  rule,  within  six  months 
ed. ;  809,  11th  ed.  after   the  tirst  execution  of  the 
(c)  Agreements,  as  a  rule,  now  agreement.    Declarations  of  trust 
Stamp                ^ear  a  stamp  duty  of  sixpence,  of  any   property   made    by   any 
Duty.                  which    may   be   denoted    by   an  writing,  not  being  a  will  or  an 
adhesive   stamp,  which   is  to  be  instrument   chargeable   with    ad 
cancelled  by  the  person  by  whom  valorem  duty  as  a  settlement,  are 
the  agreement  is  first  executed.  charged  with  a  stamp  duty  of  lUs. 
But  an  agreement  for  the  sale  of  Sec   stat.  54   &   55   Vict.    c.   39, 
any  equitable  estate  or  interest  in  ss.  1,  7, 8,  22,  59,  and  1st  schedule, 
any  property  whatsoever  is  now  replacing  stat.  33  k  34  Vict.  c.  97, 
chargeable    with    the    same    ad  s.  36  &  schedule :  Farmer  v.  Cam- 
valorem   duty   as    if    it   was   an  misMoners    of    Inland    lieiemie, 
actual  conveyance  on  sale  of  the  1898,  2  Q.  B.  141. 
estate,  interest  or  property  agreed  (d)  Stat.  60  &  61  Vict.  c.  05, 
to  be  sold  (see  jmt,  Part  VL).  Part  I.,  ante,  pp.  29,  85-87.  110, 
It    may,    however,   be    stamped  133,  139,  186. 
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to  the  executors  or  Rdmiiiistrator'of  the  deceased  resfni 
que  tj-iist  m  the  first  instance  (<■) ;  the  heir  or  devisee 
nevertheless  retaining  his  l)eneficial  title  sul)ject  to  the 
executors'  or  administrators'  interest  and  to  their  power 
of  sale  for  paj-ment  of  dehts  or  testamentary  or  adminis- 
tration expenses.   "With  regard  to  the  heirs"  interest,  the 
descent  of  an  equitable  fee  upon  intestacy  follows  the  Descent  of 
same  course  as  that  of  the  legal  fee  (/) ;  and,  therefore,  ^■^"'*"  '®  ^''''• 
in  the  case  of  gavelkind  and  borough-English  lands  {if}, 
trusts  affecting  them  will  descend  according  to  the 
descendible  quality  of  the  tenure  (/O.     Formerh-,  an  Formerly,  no 
equitable  estate  in  fee  did  not  escheat  to  the  lord  upon  trusHstate*^ 
failure  of  heirs  of  the  rcstni  que  trust  (/)  ;  for  a  trust  is 
a  mere  creature  of  equity,  and  not  a  subject  of  tenure. 
In  such  a  case,  therefore,  the  trustee  held  the  lands  { 
discharged  from  the  trust  which  had  so  failed;  and  \ 
accordingly  had  a  right  to  receive  the  rents  and  profits 
without  being  called  to  account  by  any  one.     In  other 
words,  the  lands  were  thenceforth  his  own  (,/).  But  from  Law  of 
and  after  the  passing  of  the  Intestates'  Estates  Act,  applies  to 
1884  (/,),  where  a  person  dies  without  an  heir  and  *'""^*  fstuies. 
intestate  (/)  in  respect  of  any  real  estate  consisting  of . 
any  equitable  estate  or  interest  in  any  corporeal  or 
incorporeal  hereditament,  the  law  of  escheat  shall  aj^jjly  j 
in  the  same  manner  as  if  such  estate  or  interest  were  a 
legal  estate  in  corporeal  hereditaments  (//;).   Before  the  Treason, 
abolition  of   forfeiture  for  treason,  it  was  the  Ijetter 
opinion  that,  in  the  event  of  high  treason  being  com- 
mitted  by  the   cestui  que  trust  of   an   estate   in   fee 

(e)  7?e   Somervilh'.  <0    Turners  Haygmth,  14  Sim.  8;  Davull  v. 

Contract,  lUOH,  2  Ch.  58:^,  .IS?.  New  Eirer  Co.,  3  Dc  ( J.  it  S.  .S'.»t ; 

(/)  Ant(!,  p.  S(j,  and  post,  c\\,  is..  Beah-  v.   !^ymonih,\G  Bc;iv.  40{i; 

0/)  Ante,  ])p.  .'JH.  (JO.  Gallnrd  v.  lluicluns,  27   Ch.  D. 

(h)  1  Sand.  Usos.  270  (283,  ."Jth  2i)S. 

ed);  l.cwin  on  Trusts,  270,  6th  (A)  Stat.  47  &  48  Vict.  c.  71, 

ed. :  1037,  11th  ed.  ».  4:  passed  14th  August,  1884. 

(0  1  Sand.  Uses,  288  (302,  5th  (I)  See  sect.  7;   h'e  ]Voo,l.  \8'X,, 

ed.).  2(11.51X5. 

,  (j)  BiirgpKS  V.  Wheate,  1  'VVni.  {m)  Sec  unle,  jip.  18, ;")."). 
Bl.  123,  l"  Eden,  177;  7'oy/or  v. 


102 


OP   COnPORElAL   Itl<lREDltA5lEKTS< 


DoBCont  of 
estate  of 
trustee. 


Failure  of 
lieira  of 
trustee. 


simple,  his  equitable  estate  would  be  forfeited  to  the 
Crown  (ii). 

Trustees,  as  we  have  seen  (o),  are  invariably  made 
joint  tenants.  So  that,  if  there  are  more  trustees  than 
one,  upon  the  death  of  one  of  them  the  estate  in  any 
land  subject  to  the  trust  vests  at  once  in  the  surviving 
trustees  or  trustee.  Formerly,  upon  the  death  of  a 
sole  or  sole  surviving  trustee  of  lands,  the  legal  estate 
therein  passed  to  his  devisee  or  heir  at  law,  according 
as  he  had  or  had  not  devised  the  same  by  his  will,  in 
each  case  subject  to  the  trust  {}>).  But  now,  by  the 
Conveyancing  Act  of  1881,  on  the  death  after  the  year 
1881  of  a  sole  trustee  of  any  freehold  estate  or  interest 
of  inheritance  in  any  hereditaments,  the  same  shall, 
notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives,  in 
like  manner  as  if  the  same  were  a  chattel  real  {q).  It 
was  never  precisely  decided,  whether,  in  case  of  the 
failure  of  heirs  of  the  trustee  of  an  estate  in  fee  simple, 
the  loa'd  taking  the  land  by  escheat  (r)  was  bound  by  the 
trust ;  for  he  did  not  succeed  to  the  trustees'  estate,  but 
claimed  by  title  paramount  (s) .  But,  since  1834,  both 
the  lord's  right  of  escheat  and  the  Crown's  right  of 
forfeiture  have  been  taken  away  by  statute  in  the  case 
of  the  failure  of  heirs  or  corruption  of  the  blood  of  a 
trustee  of  lands ;  except  so  far  as  he  himself  might  have 
any  beneficial  interest  in  such  lands  (0- 


(n)  1  Hale,  P.  C.  249;  ante, 
pp.  49.  56. 

(o)  Ante,  p.  138. 

Ip)  See  Wms.  Con  v.  Stat.  171. 
Oil  the  death  of  a  bare  trustees 
intestate  between  the  7th  Aug., 
1S74,  and  the  31st  Dec,  1881, 
any  hereditament  of  which  he 
was  seised  in  fee  simple  vested 
in  his  legal  personal  representa- 
tive; Btat.  38  &  39  Vict.  c.  87, 
8.  48. 

(9)  Stat.  44  &  45  Vict.  c.  41, 
8.  30,  amended  as  to  copyholds 


by  stat.  57  &  58  Vict.  c.  46,  s.  88, 
replacing  50  &  51  Vict.  c.  73, 
s.  45:  see  Wnis.  Couv.  Stat., 
170—176;  Be  Philling's  Trusts, 
26  Ch.  D.  432;  He  Farhers 
Trusts,  1894,  1  Ch.  707,  721,  722. 

(?)  Ante,  pp.  48,  55. 

(s)  See  Lewiu  on  Trusts, 
Tntrod.  11,  15,  216,  6th  ed. ;  9, 
13,  271,  11th  ed. 

(<)  Stat.  4  &  5  "Will.  IV.  e.  23, 
replaced  by  13  &  14  Vict.  c.  60, 
«s.  15, 46,  47,  and  now  by  56  &  57 
Aict.  c.  53,  8.  26. 
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When  lands  are  vested  in  trustees,  it  is  obvious  that  Appoiotment 
it  may  become  desirable  to  appoint  new  trustees  in  the  trustees, 
place  of  any,  who  may  die,  leave  the  country  or  become 
incapable  of  acting  in  the  trust,  or  in  other  events. 
Formerly  this  could  only  be  done  with  the  concurrence 
of  all  the  cestui  que  trusts  being  sai  juris,  or  under  the 
authority  of  the  Court  of  Chancery  (u),  or  by  virtue  of 
an  express  power  to  appoint  new  trustees  contained  in 
the  instrument,  by  which  the  trust  was  created  (x).  As 
trusts  were  generally  instituted  for  the  benefit  of  married 
women  and  children,  who,  as  we  shall  see  (i/),  were  not 
sui  juris,  it  was  the  practice,  until  the  year  1860,  to 
insert  such  an  express  power  in  every  well-drawn  deed 
or  will  creating  a  trust  (z).  In  1860,  an  Act  passed 
giving  a  statutory  power  to  appoint  new  trustees,  which, 
however,  was  applicable  only  in  case  of  instruments 
executed  after  the  Act  (a).  But  the  Conveyancing  Act 
of  1881  (b)  substituted  provisions  for  the  appointment 
of  new  trustees  applicable  to  trusts  created  either  before 
or  after  its  commencement ;  and  these  provisions  are 

(n)  New   trustees  might  always  be  appoiuted   by  the   Court  of  Appointment 
Chancery,  under  its  general  jurisdiction  to  execute  trusts,  upon  the  of  new 
institution  of  a  suit  for  that  purpose :  Hoioard  v.  Rhodes,   1   Keen,  trustees  by 
o81 ;  Coventry  v.   Coventry,  ib.  758;  Bodkin  v.  Brunt,  ]..   E.  6  Eq.  the  Court. 
580 ;  and  fcce  Re  Wririhtson,  1908, 1  Ch.  789,  as  to  the  general  jurisdiction 
of  the  Court  to  remove  trustees,  who  act  improperly.     The  Trustee 
Acts,  1850  and  18.")2,  empowered  that  Court  to  make  an  order  appoint- 
ing new  trustees,  upon  petition ;  stats.  13  &   1-t  Vict.  c.  60,  s.  32 ; 
l."i  &  16  "Vict.  c.  55,  s.  9,  now  replaced  by  56  &  57  Vict.  c.  53,  s.  25; 
and  this  jurisdiction  may  now  bo  exerci-ied  by  a  judge  in  chambers  on 
summon.^ ;  \i.  S.  C,  June,  1889,  Order  L  V.  ruK;  13  a ;   W.  N.,  29th  .1  une, 
18S9.     The  Court  may  appoint  a  new  trustee  in  the  place  of  a  trustee 
convicted  of  felony,  or  adjudged  bankrupt;  stat.  56  &  57  Vict.  c.  53, 
K.  25,  replacing  15  &  16  Vict.  c.  55,  s.  9;   16  &  17  Viet.  c.  52,  s.  147. 
Since  1860,  trustees  appoiuted  by  the  Court  have  had  the  snmo  powers 
in  all  respects  as  the  original  trustees;  stat.  56  &  57  N'ict.  c.  ^)'S,  ».  37, 
replacing  44  &  45  Vict.  c.  41,  s.  33 ;  23  &  24  Viet.  c.  145,  s.  27 ;  Wms. 
Conv.  Stat..  181. 

(x)  See  Lewin  on  Trusts,  534  lianis.  Real  Prop.,  176,  13tli  cd. 
8^.,   690   sg.,   6th    ed. ;    785    sq.,  (a)  Stat.  23  &  24  Vict.  e.  145, 

1061  sg.,  11th  ed.  ss.   27,   34;    passed    28th   Aug., 

iy)  Post,  Ch.  xii.  1860, 

(,2)  Davidson,  Free.  Conv.  vol.  (6)  Stat.  44  &  45  Vict.  c.  41, 

iii.,  pp.  228,  721,  3rd  ed, ;  Wil-  s.  31. 

W.R.r.  13 
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now  re-enacted  in  the  Trustee  Act,  18U3  (c).  Under 
this  Act,  where  a  trustee  is  dead,  or  remains  out  of 
the  United  Kingdom  for   more  than  twelve  months, 

.:  or  desires  to  be  discharged  from  the  trusts  or  powers 
ii  reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit  to 

^  act  therein,  or  is  incapable  of  acting  therein,  then  the 
person  or  persons  nominated  for  this  purpose  {d)  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  persons  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  {c) 
for  the  time  being,  or  the  personal  representatives  of  the 
last  surviving  or  continuing  trustee,  may,  by  writing, 
appoint  a  new  trustee  or  new  trustees.  Every  new 
trustee  so  appointed  is  at  once  invested  with  the  same 
powers  as  an  original  trustee  (/).  On  an  appointment 
of  a  new  trustee,  the  number  of  trustees  may  be 
increased.  It  is  not  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  originally 
appointed,  or  to  fill  up  the  original  number  of  trustees, 
Avhere  more  than  two  trustees  were  originally  ap- 
pointed ;  but  in  the  latter  case,  there  must  be  at  least 
two  trustees  to  perform  the  trust  (/y) . 

Retirement  Formerly  a  person  could  only  retire  and  be  dis- 

of  trustee.  charged  from  a  trust  once  accepted— (1)  with  the 
concurrence  of  all  the  cestui  que  trusts  being  sut  juris  ,- 
(2)  under  the  authority  of  the  Court  of  Chancery  (//) ; 
or  (3)  by  the  appointment  under  an  express  or  statu- 
tory power  of  a  new  trustee  in  his  place  (i).     But  now, 

(c)  Stat.  56  &  57  Vict.  c.  53,  (/)  Sect.  10,  sub-s.  (3). 

s.  10.     These  provisions  may  be  (g)  Sect.    10,   sub-s.   (2).      An 

excluded  or  varied  by  the  terms  appointment  of  a  new  trustee  is 

of   the   instrument   creating   the  charged   with  a   stamp   duty  of 

trust;  see  sub-s.  5.  10s.;   stat.  54  &  55  Vict.   c.  Sft. 

(f?)  See    Be     WJieeler    &    Be  s.  1,  &   1st  schedule,   replacing 

Hochow,  189(3,  1  Ch.  315.  33  &  34  Vict.  c.  97,  schedule. 

(e)  Including  a  refusing  or  re-  (h)  See  lie  ChetioyncVs  Stttle- 

tiring  trustee,  if  willing  to  act  ment,  1902,  1  Ch.  692. 

in  appointing  a  new  one;  s.  10.  (i)  See  Lewiu  on  Trusts.  534 

sub-s.  (4).  jj.,  6th  ed. :  785  .--g.,  11th  ed. 
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by  the  Trustee  Act,  1898  (./),  replacing  a  provision  of 
the  Conveyancing  Act  of  1881  (/.),  where  there  are  more 
than  tiro  trustees,  a  trustee  may  retire  and  be  dis- 
charged from  the  trust,  without  any  new  trustee  being 
appointed  in  his  place,  upon  his  declaring  by  deed  his 
desire  to  be  discharged,  and  his  co-trustees,  and  such 
other  person,  if  any,  as  may  be  empowered  to  appoint 
trustees,  consenting  by  deed  to  his  discharge. 

The  mere  appointment  of  a  new  trustee  does  not  Vesting  trust 
give  him  the  legal  estate  in  the  lands  subject  to  the  ^ew'tru^tees 
trust ;  and  it  was  formerly  necessary  for  the  persons 
M'ho  were  trustees  when  the  appointment  was  made> 
to  execute  a  conveyance  of  their  estate  in  any  land 
subject  to  the  trust  to  the  new  trustee  and  the  con- 
tinuing trustees  (/).     In  deeds  of  appointment  of  a  new  iMay  bo  now 
trustee  and  of  discharge  of  a  retiring  trustee  executed  j^^^  dcdara- 
after  the  year  1881,  the  estate  in  any  land  subject  to  tion. 
the  trust  may  be  vested  in  the  future  trustees  simply 
by  a  declaration  to  that  effect  made  by  the  proper 
persons  without  any  conveyance.    For,  by  the  Trustee 
Act,  1893  {ill),  replacing  a  provision  of  the  Conveyancing 
Act  of  1881  (n),  where  a  deed  by  which  a  new  trustee 
is  appointed  contains  a  declaration  bp  the  appointor  to 
the  effect  that  any  estate  or  interest  in  any  land  subject 
to  the  trust  shall  vest  in  the  persons  who  by  virtue  of 
the  deed  become  and  are  the  trustees  for  performing 
the  trust,  that  declaration  shall,  without  any  convey- 
ance, operate  to  vest  that  estate  or  interest  in  those 
persons  as  joint  tenants  and  for  the  purposes  of  the 
trust.     And  where  a  deed,  by  which  a  retiring  trustee 
is  discharged  under  the  same  Act,  contains  a  similar 

0')  Stat.  56  &  57  Vict.  c.  ofJ,  (I)  Sec    Warhurton  v.  Sandyx, 

s.  1 1,  the  provisions  of  wliich  may  1  i  Sim.  ()'22. 

be  excluded    or   varied    by  the  (m)  Stat.  56  &  57  Vict.  c.  5:5, 

terms  of  the  instrument  creating  a.  V2. 

the  trust;  see  sub-s.  3.  (n)  Stat.  44  &  45  Vict.  c.  41, 

(k)  Stat.  44  &  45  Vict.  c.  41,  s.  :-J4. 
8.  33. 
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declaration  hu  the  retiring  and  continmnfj  trustees,  and 
hy  tlie  other  person,  if  any,  empowered  to  appoint  trustees, 
that  declaration  shall,  without  any  conveyance,  operate 
to  vest  in  the  continuing  trustees  alone  as  joint  tenants, 
and  for  the  purposes  of  the  trust,  the  estate  and  interest 
to  which  the  declaration  relates  (o). 

OTdcre^  I^  ^^  ^^^^  always  possible  to  obtain  the  concurrence 

of  the  person  entitled  to  the  legal  estate  in  land  subject 
to  a  trust,  when  it  is  wished  to  vest  the  estate  in  new 
trustees.  Provision  has,  therefore,  been  made  by 
statute  ip),  that  in  certain  cases  an  order  of  Court  may 
be  made  vesting  any  lands  subject  to  a  trust  in  such 
persons  and  for  such  estate  as  shall  be  directed.  Such 
an  order  may  be  obtained  if  the  person  seised  or  pos- 
sessed of  lands  on  trust  be  a  lunatic,  or  an  infant,  or 
out  of  the  jurisdiction  or  not  to  be  found,  or  refuse  to 
convey,  and  in  one  or  two  other  cases ;  and  the  order 
has  the  effect  of  a  conveyance  {q).  It  must  now  be 
made,  in  the  case  of  lunacy,  by  the  Judge  in  Lunacy  (/•) ; 
in  other  cases,  in  the  Chancery  Division  (s).  A  similar 
order  may  be  made,  vesting  lands  in  the  future  trustees, 
on  or  after  an  appointment  of   new  trustees  by  the 

Courts'*^  Court  (0-     Since  1865,  the  County  Courts  have  had 

(o)  These    provisions    do    not  Yict.   c.   55,  -which   replaced   11 

extend   to  any   legal    estate   or  Geo.   IV.  &   1    Will.   IV.  c.  60, 

interest  in  copyhold  or  customary  4  &  5  Will.  IV.  c.  23,  and  1  &  2 

land,  or  to  land  conveyed  by  way  Vict.  c.  69. 

of  mortgage  for  securing  money  {q)  See    stats.   53   Vict.   c.   5, 

subject    to    the   trust;    stat.   56  s.  135  (3);  56  &  57  Vict.  c.  53, 

&  57  Vict.  o.  53,  8.  12,  sub-s.  (3).  s.  32.     The  order  is  chargeable 

A  conveyance  of  property  made  with   stamp   duty  as   a   convey- 

for  effectuating  the  appointment  ance  ;  ante,  note  (o). 
of  a   new  trustee  or  the  retire-  (r)  See  stat.  53  Vict.  c.  5,  ss. 

ment  of  a  trustee  is  charged  with  135,  342;  Eules  in  Lunacy,  1 890, 

a  stamp  duty  of  10^!.;  see  stat.  Xos.  55 — 57;   W.  N.  26th  Julv, 

54  &  55  Vict.  c.  39,  s.  62,  re-  1890;  Re  Langdale,\dQ\,\  Cli.3. 
placing  33  &  34  Yict.  c.  97,  s.  78 ;  (s)  Ante,   p.    167.      But    such 

Hadgeit  v.  Commissioners  of  In-  orders  may  be  made  as  to  lands 

land,  lievenue,  3  Ex.  D.  46 ;  stat.  in  the  counties  of  Lancaster  or 

2  Edw.  VII.  c.  7,  s.  9;  ante,  p.  Durham,  by  the  Chancery  Courts 

194,  n.  (q).  of  those  counties ;  stat.  56  &  57 

(p)  Stats.  53  Vict.  c.  5,  s.  135 ;  Vict.  c.  53,  s.  46. 
56  &  57  Vict.  c.  53,  s.  26,  replacing  CO  Stat.  56  &  57  Vict.  c.  53, 

13  &   14  Vict.  c.  60;   15   &   16  8.26;  owte,  p.  193,  n.  (m). 
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the  jurisdiction  of  the  Court  of  Chancery  to  enforce  the 
execution  of  trusts  and  under  the  Trustee  Acts,  in  cases 
concerning  trust  property  to  the  vahie  of  £500  (u). 

The  Judicial  Trustees  Act,  1896  (.r),  empowers  the  Judicial 
Court  (i/),  on  the  appHcation  of  a  person  creating  or 
intending  to  create  a  trust  or  of  a  trustee  or  beneficiar}', 
to  appoint  a  judicial  trustee  of  the  trust  (who  is  to  be 
subject  to  the  control  and  supervision  of  the  Court  as 
an  officer  thereof,  and  may  be  remunerated),  either 
jointly  with  any  other  person  or  a  sole  trustee,  and,  if 
sufficient  cause  is  shown,  in  the  place  of  all  or  any  of 
the  existing  trustees. 

The  Public  Trustee  Act,  1906  (z),  established  the  Public 
office  of  pubUc  trustee  (a).  The  public  trustee  may 
act  as  an  ordinary  trustee  either  alone  or  jointly  with 
any  private  trustee  or  trustees,  and  when  so  acting 
has  the  same  powers,  duties,  and  liabilities  as  a  private 
trustee  (b).  And  he  may  be  appointed  to  be  an  original 
or  a  new  or  an  additional  trustee,  unless  the  instru- 
ment creating  the  trust  contains  a  direction  to  the 
contrary ;  in  which  case,  however,  he  may  nevertheless 
be  appointed  trustee  by  order  of  the  Court  (r).     And 

((()  stats.  50  &  57  Vict.  c.  .i:J,  (b)  Sect.  2,  sub-s.  2.    The  pub- 

s.  4G  ;  51  &  52  Vict.  c.  48,  s.  (JT,  lie  trustee  uiay  decline  to  accept 

roplaciiifj:   28   &   29  Vict.  c.  9t>,  any  trust,  and   may   not   accept 

s.  1 ;  30  &  31  Vict.  c.  142,  s.  9.  any    trust    wliicii    involves    tUo 

(x)  Stat.  59  &  60  Vict.  c.  35,  management   or  carrying  on   of 

8.  1,  which  came  into  operation  any  business  (except  where  au- 

on  the  1st  May,  IS'-H.  thorieed  by  the  rules  under  the 

(y)  That  is,  the  Higli  Court,  a  Act  to  do  so),  or  any  trust  under 
Palatine  Court  as  respects  trusts  a  deed  of  arrangement  for  the 
within  its  jurisdiction,  or  any  benefit  of  creditors,  or  the  ad- 
county  court  judge  to  whom  the  ministration  of  any  estate  known 
jurisdiction  may  be  assigned ;  or  believed  by  him  to  be  in- 
sect. 2.  solvent,  or  any  trust  exclusively 

(z)  Stat.   G   Edw.   VII.    c.    55,  for   religious  or  cliaritablo    pur- 

which  came  into  operation  on  the  poses,  or  the  trusts  of  any  instru- 

Ist  Jan.,  1908;    s.  IG.      See  the  ment    made    solely    by    way    of 

Public  Trustee  Rules,  1907  ;  W.  security     for    money ;     sect.    2, 

N.  7th  Dec,  1007.  sub-ss.  3,  4.  5  :  see  Public  Trustee 

(a)  Sect.    1,    sub-s.    1.      The  Knles.  1907,  Nos.  7—13. 

public   trustee    is   a   corporation  (c)  Sect.   5,   sub-es.    1 ,  3 ;    see 

8ole  under  that  name;  sub-s.  2.  s.  15. 
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Betireraent 
of  tniatoe, 
■where  public 
trustee 
appointed. 


Custodian 
trustee. 


Legal  estate. 


wlioi'o  the  public  trustee  has  l)eeii  appointed  a  trustee 
of  any  trust,  a  co-trustee  may  retire  from  the  trust 
under  the  above-mentioned  provisions  of  the  Trustee 
Act,  1893  (d),  notwithstanding  that  there  are  not  more 
than  two  trustees,  and  without  the  consents  required 
by  those  provisions  (c).  The  pubhc  trustee  may  also 
be  appointed  to  be  custodian  trustee  of  any  trust ; 
when  the  trust  property  is  to  ])e  transferred  to  him 
as  if  he  were  sole  trustee,  but  the  management  thereof 
and  the  exercise  of  any  power  or  discretion  exercisable 
by  the  trustees  under  the  trust  will  remain  vested  in 
the  other  trustees  {/).  The  public  trustee  may  also 
be  appointed  to  be  a  judicial  trustee  (rj). 

It  remains  to  add  that,  though  the  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcement  of 
equitable  rights  in  the  courts  thereby  established,  which 
are  courts  of  law  as  well  as  of  equity  (//),  they  have  not 
altered  the  nature  of  an  equitable  estate  (/).  The  terms 
legal  and  equitable  estate  are  still  in  use ;  and  the  legal 
estate  in  lands  may  still  be  vested  in  some  other  joerson 
than  the  beneficial  owner.  Every  purchaser  of  landed 
property  has,  therefore,  a  right  to  a  good  title  both  at 
law  and  in  equity ;  and  if  the  legal  estate  should  be 
vested  in  a  trustee,  or  any  person  other  than  the  vendor, 
the  concurrence  of  such  trustee  or  other  person  must  be 
obtained  for  the  purpose  of  vesting  the  legal  estate  in 
the  purchaser,  or,  if  he  should  please,  in  a  new  trustee 
of  his  own  choosing.  When  a  person  has  an  estate  at 
law,  and  does  not  hold  it  subject  to  any  trust,  he  has 


(d)  Ante,  p.  195. 

(e)  Sect.  5,  sub-s.  2. 

(/)  Sect.  4.  Under  sub-s.  3 
any  incorporated  banking  or  in- 
surance or  guarantee  or  trust 
company  or  friendly  society  and 
any  sucli  body  corporate  estab- 
lislied  for  charitable  or  pbilan- 
thropic  purposes  as  may  be  ap- 
proved by  the  public  trustee  and 
the  Treasury  may  act  as  custodian 


trustee  in  the  same  manner  as 
the  public  trustee  may ;  see  Pub- 
lic Trustee  Rules,  1907,  Xo.  80. 

(g)  Sect.  2,  sub-s.  1. 

(/j)  Ante,  p.  167. 

(0  Clements  v.  Mattheics.  11 
Q.  B.  D.  SOS.  814;  Joseph  v. 
Lyons,  15  Q.  B.  D.  280  ;  Hallos 
V.  Robinson,  ib.,  288 ;  see  ante, 
pp.  181,  182. 
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of  course  the  same  estate  in  equity,  but  without  any 
occasion  for  resorting  to  its  aid.  To  him,  therefore, 
the  doctrine  of  trusts  does  not  apply :  his  legal  title  is 
sufficient ;  the  law  declares  the  nature  and  incidents  of 
his  estate,  and  equity  has  no  ground  for  interference  (A) . 

We  shall  now  take  leave  of  equity  and  equitable 
estates,  and  i:)roceed,  in  the  next  chapter,  to  explain  a 
modern  conveyance. 

(k)  Sec  Biydtjcs  v.  Jinjdges,  D  Yes.   120,   127  ;  Selby  v.  Aldon.  ib., 
389. 
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CHAPTER  VIII. 


OF    A    MODERN    CONVEYANCE. 


Lease  and 
release. 


Release. 


In  modern  times,  down  to  the  year  1841,  the  kind 
of  conveyance  employed,  on  every  ordinary  purchase 
of  a  freehold  estate,  was  called  a  lease  and  release ; 
and  for  every  such  transaction,  two  deeds  were  always 
required.  From  that  time  to  the  year  1845,  the 
ordinary  method  of  conveyance  was  a  release  merely, 
or,  more  accurately,  a  release  made  in  pursuance  of 
the  Act  (a)  for  rendering  a  release  as  efifectual  as  a 
lease  and  release.  The  object  of  this  Act  was  merely 
to  save  the  expense  of  two  deeds  to  every  purchase,  by 
rendering  the  lease  unnecessary.  Since  1845  free- 
holds have  been  transferable  by  deed  of  grant  alone  (h) . 
But  as  a  lease  and  release  was  so  long  the  usual  method 
of  conveyance,  the  nature  of  a  conveyance  by  lease 
and  release  should  still  form  a  subject  of  the  student's 
inquiry ;  and  with  this  we  will  accordingly  begin. 


A  lease  for 
years. 


It  has  been  already  explained  (c)  that,  in  the  view 
of  the  early  law,  a  lease  of  land  for  a  term  of  years 
was  a  matter  of  contract  rather  than  of  transfer  of 
property;  and,  for  the  purpose  of  an  action  for  the 
recovery  of  the  land,  the  possession  of  the  lessee  was 
that  of  a  mere  bailiff  for  his  lessor,  who  remained 
seised  of  the  freehold.  Still,  after  a  lessee  for  years 
had  actually  entered  into  possession  of  the  land  under 
his  lease — and  entry,  in  ancient  times,  was  absolutely 


(a)  Stat.  4  &  5  Vict.  c.  21, 
repealed  by  stat.  37  &  38  Yict. 
c.  !)6. 


(h)  Stats.  7  &   8  Yict.  c.  7G, 
ss.  2,  13 ;  8  &  9  Vict.  c.  106,  s.  2. 
(c)  Ante,  pp.  16,  17,  23,  64. 
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necessary  to  make  a  complete  lease  (d) — the  relative 
position  of  the  parties  was  substantially  altered.  The 
lessor's  proprietary  interest  in  the  land,  though  tech- 
nically it  remained  a  freeholding,  was  divorced  from 
actual  possession ;  thus  it  became  a  mere  right,  an  in- 
corporeal hereditament  (<?).  If,  therefore,  the  lessor 
wished  to  transfer  his  proprietary  right  to  the  lessee, 
a  feoffment  with  livery  of  seisin  would  have  been  out 
of  place  between  them ;  for  the  essential  part  of  this 
mode  of  assurance  was  the  transfer  of  actual  posses- 
sion made  by  the  livery  of  seisin ;  and  it  was  impossible 
to  transfer  to  the  lessee  the  actual  possession  which  he 
already  enjoyed  (f).  In  this  case  it  is  obvious  that 
the  end  desired  was  the  transfer  of  a  right  to  land, 
without  the  possession  of  anything  corporeal ;  and,  as 
we  have  seen,  the  common  law  required  this  to  be 
accomplished  l)y  the  delivery  of  a  sealed  writing,  that 
is,  by  deed  (r/).  And  a  deed  by  which  a  freeholder 
conveyed  all  his  estate  in  land  to  one  who  was  in 
actual  possession  thereof  with  his  privity,  was  termed 
a  release  (//).  To  a  lease  and  release  of  this  kind,  it  is  A  reloase. 
obvious  that  the  same  objection  applies  as  to  a  feoff- 
ment :  the  inconvenience  of  actually  going  on  the  lufon- 
premises  is  not  obviated ;  for  the  tenant  must  enter  [gas'e  "wUh 
l)efore  he  can  receive  the  release.  In  the  very  early  entry, 
periods  of  our  history,  this  kind  of  circuitous  convey- 
ance was,  however,  occasionally  used.  A  lease  was 
made  for  one,  two,  or  three  years,  completed  by  the 
actual  entry  of  the  lessee  for  the  express  purpose  of 
enabling  him  to  receive  a  release  of  the  inheritance, 
which  was  accordingly  made  to  him  a  short  time 
afterwards.  The  lease  and  release,  executed  in  this 
manner,  transferred  the  freehold  of  the  releasor  as 
effectually  as  if  it  had  been  conveyed  by  feoffment  (/)• 

(d)  Litt.  8.  459 ;  Co.  Litt.  270  a.  (q)  Ante,  p.  31. 

(e)  See  ante,  pp.  5,  30.  (h)  Litt.     ss.    444— 4G1 ;     Co. 
(/)  Litt.  3.  460;    Cfilb.  Uaea,       Litt.  270  b,  271  a. 

103  (223,  3rd  cd.).  (/)  2  Sand.  Uses,  61  (74,5th  ed.). 
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])ut  a  leawe  and  release  would  never  have  obtained  the 
prevalence  they  afterwards  acquired  had  not  a  method 
been  found  out  of  making  a  lease,  without  the  necessity 
of  actual  enti-y  by  the  lessee. 


The  statute 
of  Uses. 


Bargain  and 
.sale. 


The  Statute  of  Uses  (I,)  was  the  means  of  accom- 
plishing this  desirable  object.  This  statute,  it  may  be 
remembered,  enacts,  that  when  any  person  is  seised 
of  lands  to  the  use  of  another,  he  that  has  the  use 
shall  be  deemed  in  lawful  seisin  and  possession  of  the 
lands,  for  the  same  estate  as  he  has  in  the  use.  Now 
we  have  seen  (/)  that,  before  the  Statute  of  Uses,  if  a 
bargain  were  made  for  the  sale  of  an  estate,  and  the 
purchase-money  paid,  l)ut  no  feof!"ment  were  executed 
to  the  purchaser,  the  Court  of  Chancery  considered 
that  the  estate  ought  in  conscience  immediately  to 
belong  to  the  person  who  paid  the  money,  and,  there- 
fore, held  the  bargainor  or  vendor  to  be  immediately 
seised  of  the  lauds  in  question  to  tlte  use  of  the  pur- 
chaser (/»).  This  j)roper  and  equital)le  doctrine  of  the 
Court  of  Chancery  had  rather  a  curious  eftect  when 
the  Statute  of  Uses  came  into  operation ;  for,  as  by 
means  of  a  contract  of  this  kind  the  purchaser  became 
entitled  to  the  use  of  the  land,  so,  after  the  passing  of 
the  statute,  he  became  at  once  entitled,  on  payment 
of  his  purchase-money,  to  the  lawful  seisin  and  pos- 
session :  or  rather,  he  was  deemed  really  to  have,  by 
force  of  the  statute,  such  seisin  and  possession,  so  far 
at  least  as  it  was  possible  to  consider  a  man  in  pos- 
session, who  in  fact  was  not  (»)•  It  consequently 
came  to  pass  that  the  seisin  was  thus  transferred 
from  one  person  to  another,  by  a  mere  hanjain  and 
sale,  that  is,  by  a  contract  for  sale  and  payment  of 
money  without  the  necessity  of  a  feoffment,  or  even 
of  a  deed  (o). 


(fe)  27  Hen.  VIII.  c.  10. 

(0  Ante,  p.  172. 

(/»)  2  Sand.  Uses,  43  (5o,  oth 


ed  )  ;  Gilb.  Uses,  49  (94,  3rd  ed). 
(?i)  Ante,  p.  175  &  n.  (/). 
(o)  Dyer,   229   a;    Com.   Dig., 
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The  mischievous  results  of  the  statute,  in  this  i)ar- 
tieular,  were  quickly  perceived.  The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  always  laid 
much  stress,  was  at  once  at  an  end  ;  and  it  was  per- 
ceived to  be  very  undesirable  that  so  important  a 
matter  as  the  title  to  landed  property  should  depend 
on  a  mere  verbal  barji^ain  and  money  payment,  or 
Iiarfiain  and  mlc,  as  it  was  termed.  Shortly  after  the  Bargains  and 
passing  of  the  Statute  of  Uses,  it  was  accordingly  J;'/^f^  'C^t^^l 
required  by  another  Act  of  Parliament  {]>),  passed  in  tnrolled. 
the  same  year,  that  every  l)argain  and  sale  of  any 
estate  of  inheritance  or  freehold  should  l)e  made  by 
deed  indented  and  enrolled,  within  six  months  (which 
means  lunar  months  (q))  from  the  date,  in  one  of  the 
Courts  of  Eecord  at  Westminster,  or  before  the  ctiHtoH 
votidonim  and  two  justices  of  the  peace  and  the  clerk 
of  the  peace  for  the  county  in  which  the  lands  lay,  or 
two  of  them  at  least,  whereof  the  clerk  of  the  peace 
should  be  one.  A  stop  was  thus  put  to  the  secret 
conveyance  of  estates  by  mere  contract  and  pa3'ment 
of  money.  For  a  deed  entered  on  the  records  of  a 
court  is  of  course  open  to  public  inspection ;  and  the 
expense  of  enrolment  was,  in  some  degree,  a  counter- 
l)alance  to  the  inconvenience  of  going  to  the  lands  to 
give  livery  of  seisin.  It  was  not  long,  however,  before  a  loophole 
a  loophole  was  discovered  in  this  latter  statute,  through  ti'^^J^g^^'tTite'" 
which,  after  a  few  had  ventured  to  pass,  all  the  world 
soon  followed.     It  was  perceived  that  the  Act  spoke 

Bargain  and  Sale  (B.  1,4);  (Jilb.  give;  him  a  life  estate  at  law 
Uses,  87,  271  (171),  475,  :!rd  ed.).  ""der  tlie  Statute  ;  1  Rep.  87  1>; 
Before  tlio  Statute  of  Uses  a  <iilb.  Uses,  18,  (j2,  70  &  n.,  23'J ; 
l)argain  and  sak;  of  lands  would  1  .Sand.  Uses,  122. 
rai.se  a  use  of  the  estate  in  fee  (p)  27  lieu.  VIII.  c.  10.  Deeds 
simple,  without  mcatiou  of  tlie  of  baruainaud  salemaynowheen- 
ljargaiueo's  heirs  ;  for  it  was  pre-  rolled  in  the  I'cntral  Ofliee  of  the 
snm(Ml  that  the;  {)urchase-money  Supreme  Court;  stats.  30  &  37  Viet, 
was  ])aid  for  the  whole,  of  tlie  c.  60,  ss.  10,17;  42  &  i:;  Vict.  c.7S; 
bargainor's  estate.  But  since  E.  S.C,  1883,  Order  LXI.,  rule  1). 
the  Statute  it  lias  Ix'en  con-  (g)  Sec  Briincr  v.  Moore,  1904, 
sidered  that  a  bargain  and  sale  1  Ch.  305;  stat.  52  &  53  Viet, 
of  lands  to  one  simply,  without  c.  03,  e.  3,  replacing  11!  &  14  Aict. 
mentioning    Ida   heirs,  will  only  c.  21,  s.  4. 
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only  of  estates  of  uilicvitancc  or  freehold,  and  was  silent 

as  to  bargains  and  sales  for  a  mere  term  of  years, 

Bargain  and    wliich  is  not  a  freehold.     A  bargain  and  sale  of  lands 

sale  for  a  year.  j^^.  ^  ^^^^  ^^^j^  ^^^  ^^^^  therefore  affected  by  the  Act  (r), 

but  remained  still  capable  of  being  accomplished  by 
word  of  mouth  and  payment  of  money.    The  entry  on 
i  the  part  of  the  tenant,  required  by  the  law  (s),  was 
'  supplied  by  the  Statute  of  Uses ;  which,  by  its  own 
i  force,  placed  him  in  legal  intendment  in  possession  for 
:  the  same  estate  as  he  had  in  the  use,  that  is,  for  the 
;  term  bargained  and  sold  to  him  (0-    And  as  any  pecu- 
niary payment,  how^ever  small,  was  considered  sufficient 
to  raise  a  use  {n),  it  followed  that  if  A.,  a  person  seised 
in  fee  simple,  bargained  and  sold  his  lands  to  B.  for 
one  year  in  consideration  of  ten  shillings  paid  by  B. 
to  A.,  B.  became,  in  law,  at  once  possessed  of  an  estate 
in  the  lands  for  the  term  of  one  year,  in  the  same 
manner  as  if  he  had  actually  entered  on  the  premises 
under  a  regular  lease.      Here,  then,  was  an  oppor- 
tunity of  making  a  conveyance  of  the  whole  fee  simple, 
without  livery  of  seisin,  entry  or  enrolment.     When 
the  bargain  and  sale  for  a  year  was  made,  A.  had 
simply  to  release  by  deed  to  B.  and  his  heirs  his  (A.'s) 
estate  and  interest  in  the  premises,  and  B.  became  at 
once  seised  of  the  lands  for  an  estate  in  fee  simple. 
This  bargain  and  sale  for  a  year,  followed  by  a  release. 
Lease  and        jg   ^\^q   modern   conveyance   by   lease  and   release — a 
method  w'hicli  was  first  practised  by  Sir  Francis  Moore, 
serjeant-at-law,    at   the   request,  it   is   said,  of   Lord 
Norris,  in  order  that  some  of  his  relations  might  not 
know  what  conveyance  or  settlement  he  should  make 
of  his  estate  (r)  ;  and  although  the  efiticiency  of  this 
method  was  at  first  doubted  (.r) ,  it  was,  for  more  than 

()■)  Gilb.  Uses,   98,  29G  (2U,  (m)  2  Sand.Uses,47(57,5thed.). 

502,  3rd  ed.);  2  Sand.  Uses,  63  (vj  2  Prest.  Con  v.  219. 

(,75,  5th  ed.).  (x)  8ugd.  note  to  Gilb.  Uses, 

(8)  Ante,  pp.  159,  202.  328;  2  Prest.  Conv.  231 ;  2  Fonb. 

(0  Gilb.  Uses,  104  (223,  3id  ed).  Eq.  12. 
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two  centuries,  the  common  means  of  conveying  lands 
in  this  country.     It  will  be  observed  that  the  bargain 
and  sale  (or  lease  as  it  was  called)  for  a  year  derived 
its  effect  from  the  Statute  of  Uses ;  the  release  was 
quite  independent  of  that  statute,  having  existed  long 
before,  and  being  as  ancient  as  the  common  law  itself  (//). 
The  Statute  of  Uses  was  employed  in  the  conveyance 
by  lease  and  release  only  for  the  purpose  of  giving  to 
the  intended  releasee,  without  his  actually  entering 
on  the  lands,  such  an  estate  as  would  enable  him  to 
receive  the  release.     When  this  estate  for  one  year 
was  obtained  by  the  lease,  the  Statute  of  Uses  had 
performed  its  part,  and  the  fee  simple  was  conveyed 
to  the  releasee  by  the  release   alone.      The  release 
would,  before  the  Statute  of  Uses,  have  conveyed  the 
fee  simple  to  the  releasee,  supposing   him  to  have 
obtained  that  possession  for  one  year,  which,  after  the 
statute,  was  given  him  liy  the  lease.     After  the  pass- 
ing of  the  Statute  of  Frauds  (z),  it  became  necessary 
that  every  bargain  and  sale  of  lands  for  a  year  should  Bargain  and 
be  put  into  writing,  as  no  pecuniary  rent  was  ever  ^u'^/be'^iu*^'^'^ 
reserved,  the  consideration  being  usually  five  shillings,  writing, 
the  receipt  of  which  was  acknowledged,  though  in  fact 
it  was  never  paid.     And  the  bargain  and  sale,  or  lease 
for  a  year,  was  usually  made  by  deed,  though  this  was 
not  absolutely  necessary.     It  was  generally  dated  the 
day  before  the  date  of  the  release,  though  executed  on 
the  same  day  as  the  release,  immediately  before  the 
execution  of  the  latter  (a).    On  a  conveyance  by  release  'j'ho  catnto 
from  a  freeholder  in  fee  to  his  lessee  for  years  in  pos-  !"'"'''  ''"\"  , 
session  of  the  land,  whether  by  entry  or  under  the  out. 
Statute  of  Uses,  it  was  as  necessary  as  it  was  in  a 
feoffment,  that  the  estate  to  be  taken  l)y  the  latter 
should  be  duly  marked  out ;  so  that  he  would  take  no 

(y)  Sugd.  note  to  Gilb.  Uses,  (a)  Sec  Appendix  (A)  for  tlio 

229.  forms  of  deeds  of  lease  and  re- 

(2)  Stat.  29  Car.  IT.  c.  3 ;  ante,  lease, 
p.  157. 
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Act  abolish- 
ing the  lease 
for  a  year. 


Keal  Tro- 
pcrty  Act, 
1845. 


The  estate 
taken  must  bo 
marked  out. 


fee,  even  thougli  the  lessor  released  all  hh  entate  to 
him,  unless  the  estate  were  released  to  him  and  his 
heirs  {h). 

This  cumbrous  contrivance  of  two  deeds  to  every 
purchase  continued  in  constant  use  down  to  the  year 
1841,  when  the  Act  was  passed  to  which  we  have 
before  referred  (c).  This  Act  provided  that  every 
deed  of  release  of  a  freehold  estate,  which  should  be 
expressed  to  be  made  in  pursuance  of  the  Act,  should 
be  as  effectual  as  if  the  releasing  party  had  also 
executed,  in  due  form,  a  lease  for  a  year,  for  giving 
effect  to  such  release,  although  no  such  lease  for  a 
year  should  be  executed. 

In  the  year  1845,  it  was  provided  by  the  Real 
Property  Act  {d)  that  after  the  1st  of  October,  1845, 
all  corporeal  tenements  and  hereditaments  shall,  as 
regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery. 
We  have  seen  that,  at  common  law,  corporeal  here- 
ditaments were  said  to  lie  in  livery,  as  being  trans- 
ferable by  delivery  of  possession ;  while  incorporeal 
hereditaments  were  said  to  lie  in  grant,  because  a 
deed  of  grant  was  required  to  convey  them,  if  desired 
to  be  transferred  apart  from  the  possession  of  any- 
thing corporeal  (r).  Since  this  enactment,  therefore, 
a  simple  deed  of  grant  has  been  sufficient  for  the 
transfer  of  all  freehold  estates  in  possession,  or  corpo- 
real hereditaments  (/).  And  the  method  so  intro- 
duced of  conveying  freeholds  by  deed  of  grant  has 
ever  since  superseded  all  others  in  practice. 

The  freehold  possession  or  legal  seisin  being  thus 

465 ;   see  ante,  p 


(6)  Litt. 
lis. 

(c)  Stat.  4  &  5  Vict.  c.  21,  re- 
pealed as  obsolete  by  stat.  37  &  38 
Vict.  c.  96 ;  ante,  p.  200. 

(d)  Stat.  8  &  9  Vict.  c.  106, 
F.  2.  This  Act  repealed  sta.t,  7  &  8 


Vict.  c.  76,  ss.  2,  13,  providing 
that  after  the  year  1844  freehold 
land  might  be  conveyed  by  deed 
without  livery  of  seisin  or  a  prior 
lease. 

(e)  Ante,  p.  31. 

(/)  Ante,  p.  30. 
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capable  of  being  transferred  by  a  deed  of  grant  (7), 
there  is  the  same  necessity  now  as  there  was  when 
a  feoffment  or  release  was  emplo3^ed,  that  the  estate 
which  the  purchaser  is  to  take  should  be  marked 
out  (//).  In  deeds  executed  after  the  year  1881,  how- 
ever, it  is  sufficient,  in  the  limitation  of  an  estate  in 
fee  simple,  to  use  the  words  in  fee  simple,  without  the 
word  lieira  ;  and  in  the  limitation  of  an  estate  in  tail, 
to  use  the  words  in  tail,  without  the  words  Jieirs  of  tJte 
hodij ;  and  in  the  limitation  of  an  estate  in  tail  male 
or  in  tail  female,  to  use  the  words  in  tail  male  or  in 
tail  fentale,  as  the  case  requires,  without  the  words 
Jieirs  male  of  the  hodij  or  heirs  female  of  the  hody  (/). 
These  expressions  were  authorised  by  the  Conveyancing 
Act  of  1881.  But  this  Act  did  not  abolish  the  rule, 
that,  without  proper  words  of  limitation,  a  grantee  of 
land  can  only  take  a  life  estate  (,/).  It  follows,  there- 
fore, that  at  the  present  day  the  limitation  by  deed  of 
estates  in  fee  or  in  tail  must  be  made,  either  by 
making  use  of  the  old  words  of  inheritance  or  procre- 
ation (/.),  as  heirs,  Iwir-s  of  the  body,  &c.,  or  else  by 
employing  the  exact  expressions  mentioned  in  the  Act. 
Thus  if  a  man  has  purchased  an  estate  in  fee  simj)le, 
the  conveyance  must  be  expressed  to  be  made  to  him 
and  Jiis  Jieirs,  or  to  him  in  fee  simple  ,-  for  the  con- 
struction of  all  conveyances,  wills  only  excepted,  is  in 
this  respect  the  same ;  and  a  conveyance  to  the  pur- 
chaser simply,  without  these  words,  would  merely 
convey  to  him  an  estate  for  his  life,  as  in  the  case  of 
a  feoffment  (/).  Even  a  conveyance  to  the  purchaser 
in  fee  (without  adding  the  word  simple)  has  been  held 
to  confer  a  life  estate  only  (///).     It  should  be  noted 

((7)  See     Cojitdule    v.     Ho  per,  s.  ol. 
1908,  2  Cb.   10,  and  articles  by  (/)  Aide,]).  \V1. 

the  editor  in  ol  Sol.  J.  478,  49(j,  (h)  Ante,  pp.  117,  14S. 

52  Sol.  J.  510.  527.  {l)  Shep.  Touch.  ;!27. 

(/i)  Sbep.    Tnucb.    :!27 :    anle,  (m)  Re     Ethel    &   Mitchell    <t 

p.  147.  Biitlef"    rontrart,    1901,    1     ("h. 

(0  Stat.    It  k  45   Vict.  c.  41.  ;>4o. 
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that,  although  the  Land  Transfer  Act,  1897  (n),  now 
causes  estates  in  fee  simple  to  devolve  on  the  tenant's 
death  to  his  executors  or  administrators  in  the  first 
instance  like  chattels  real,  yet  it  has  not  destroyed 
the  heneficial  title  of  his  heir  in  case  of  his  intestacy ; 
and  there  remains  the  same  necessity  as  there  was 
before  of  effectually  limiting  an  hereditary  estate  upon 
the  grant  of  a  fee  simple  (o).  And  it  does  not  appear 
that  the  Act  gives  any  greater  force  or  effect  than  the 
common  law  allowed  to  a  grant  of  lands  to  a  man,  Jiis 
executors,  administrators  or  assigns  ;  which  grant  con- 
ferred a  life  estate  only(j)).  In  the  case  of  a  grant 
also,  as  well  as  in  a  feoffment,  it  is  the  better  opinion 
that,  in  order  to  give  permanent  validity  to  the  con- 
veyance, it  is  necessary  either  that  a  consideration 
should  be  expressed  in  the  conveyance,  or  that  it 
should  be  made  to  the  use  of  the  purchaser  as  well  as 


(n)  Stat.  60  &  61  Vict.  c.  65, 
Part  I.,  ante,  pp.  29,  87. 

(o)  Ante,  pp.  147—149. 

( jo)  1  Prest.  Estates,  30 ;  Be 
Bird's  Trusts,  3  Ch.  D.  214.  It 
may  pei-haps  be  argued  that,  as 
the" Land  Transfer  Act,  1897,  has 
altered  the  rule  of  law  respecting 
the  devolution  of  an  estate  in  fee 
simple  and  vests  the  same  in  the 
tenant's  personal  representatives 
on  his  death,  the  Court  ought 
now  to  give  effect  to  words  pur- 
porting to  limit  the  estate  accord- 
ing to  the  course  prescribed  by 
law.  But  the  law  knows  no  free- 
hold estate  passing  to  executors, 
administrators  or  assigns,  and 
not  to  heirs.  And  it  is  submitted 
that  the  law  still  requires  that  on 
a  grant  of  lands  by  deed  an  estate 
known  to  the  law  shall  be  duly 
conferred  on  the  grantee;  that 
what  is  essential  to  give  an  estate 
in  fee  simple  is  still  to  express  in 
the  recognised  legal  terius  (that 
is,  by  the  words  heirs  or  in  fee 
simple)  an  intention  to  confer  an 
hereditary  estate;  that  unless  the 
lands  be  so  given  to  the  grantee's 


heirs,  the  grantee  himself  can 
take  no  estate  in  fee ;  and  that 
devolution  to  the  personal  repre- 
sentatives like  assignability,  is 
but  an  incident  of  such  an  estate 
when  duly  created ;  see  ante, 
pp.  66—70,  148.  There  is  no 
doubt  whatever  that,  as  a  matter 
of  conveyancing  practice,  the 
proper  way  to  confer  an  estate 
in  fee  simple  remains  the  same. 
As  we  have  seen  (ante,  p.  192). 
since  the  Conveyancing  Act  of 
1881,  fee  simple  estates  held  by 
a  sole  or  sole  surviving  trustee 
have  passed  on  his  death  to  his 
personal  representatives.  But  it 
has  always  been  admitted  that 
this  has  not  done  away  with  the 
necessity  of  limiting  lauds  to 
trustees  and  their  heirs,  or  to 
them  in  fee  simple,  in  order  to 
confer  on  them  an  estate  in  fee 
simple:  1  Key  &  Elphinstonc, 
Prec.  Conv.  130,  n.  (d).  4th  ed.; 
Davidson's  Concise  Precedents, 
64,  123—124,  157,  n.  (c),  483, 
17th  ed. ;  Wolstenholme's  Con- 
veyancing Acts,  89,  8th  ed. 
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unto  him  (q)  :  for  a  lease  and  release  was  formerly, 
and  a  deed  of  grant  is  now,  as  much  an  established  , 
conveyance  as  a  feoffment ;  and  the  rule  was,  before 
the  Statute  of  Uses,  that  any  conveijancc,  and  not  a 
feoffment  particularly,  made  to  another  without  any 
consideration,  or  any  declaration  of  uses,  should  be 
deemed  to  be  made  to  the  use  of  the  party  conveying. 
In  order,  therefore,  to  avoid  any  such  construction,  Conveyance 
and  so  to  prevent  the  Statute  of  Uses  from  immedi-  '"'^'/^  "!?^" 

'l  ana  to  the  uee 

ately  undoing  all  that  has  been  done,  it  is  usual  to  of  the  pur- 
express,  in  every  conveyance,  that  the  purchaser  shall 
hold,  not  only  unto,  but  unto  and  to  the  use  o/ himself 
and  his  heirs. 

A  conveyance  might  also  have  been  made  by  lease  A  conveyance 
and  release,  as  well  as  by  a  feoffment,  to  one  person  ^^l^^l  "^"'^" 
and  his  heirs  to  the  use  of  some  other  person  and  his 
heirs ;  and,  in  this    case,  as  in  a  similar  feoffment, 
the  latter  person  took  at  once  the  whole  fee  simple,  the 
former  serving  only  as  an  instrument  to  enable  the 
Statute  of  Uses  to  execute  the  estate  to  him  (/•)•     Tliis 
extraordinary  result  of  the  Statute  of  Uses  is  continu- 
ally relied  on  in  modern  conveyancing ;  and  it  may 
now  be  accomplished  by  a  deed  of  grant  in  the  same 
manner  as  it  might  have  been  before  effected  by  a 
lease   and   release.     It  has   been    found   particularly  a  man  cannot 
advantageous  as  a  means  for  avoiding  a  rule  of  law,  f'?"^®^^*^ 

o  .  Juniselt  alone. 

that  a  man  cannot  make  any  conveyance  to  himself ; 
thus  if  it  were  wished  to  make  a  conveyance  of  lands 
from  A.,  a  person  solely  seised,  to  A.  and  B.  jointly, 
this  operation  could  not,  before  the  Statute  of  Uses, 
have  been  effected  by  less  than  two  conveyances ;  for 
a  conveyance  from  A.  directly  to  A.  and  B.  would 
have   passed   the   whole   estate   solely   to   B.  (s).     It 

{q)  2  Sand.  Uses,  04— G9  (77—  (r)  See  ante,  p.  174. 

84,  yth  ed.);  Sugd.  note  to  (Jilb.  (s)  Perkins,  s.  208.     So  a  man 

Uses,    233;    see    ante,    pp.    150,  oannot  covcnaut  to  pay  money  to 

172,  174.  himself  and  auotiier  on  a  joint 

W.R.P.  14 
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would,  therefore,  have  l)eeii  requisite  for  A.  to  make 
a  conveyance  to  a  third  person,  and  for  such  person 
then  to  re-convey  to  A.  and  B.  jointly.  And  this  was 
the  method  actually  adopted,  under  similar  circum- 
stances, with  respect  to  leasehold  estates  and  personal 
property,  which  are  not  effected  by  the  Statute  of  Uses, 
until  an  Act  of  1859  ena])led  any  person  to  assign 
leasehold  or  personal  property  to  himself  jointly  with 
another  (t) ;  but  this  Act  did  not  extend  to  freeholds. 
If  the  estate  were  freehold,  previousl}^  to  the  year 
1882,  A.  must  have  conveyed  to  B.  and  his  heirs,  to 
the  use  of  A.  and  B.  and  their  heirs  ;  and  a  joint 
estate  in  fee  simple  would  liave  immediately  vested  in 
them  both.  In  conveyances  made  after  1881,  the  like 
result  may  l)e  obtained  without  the  aid  of  the  Statute 
But  a  man       Qf  jj^es.     For  by  the  Conveyancing  Act  of  1881  (//), 

may  now  con-   „       ,     ,  t    ,       ,  ,  t    i 

vey  fieehokls  freehold  land  may  now  be  conveyed  by  a  person  to 
to  himself  Jiiniself  joiutlu  with  another  vcrson  by  the  like  means 
'another  i  by  wliich  it  might  be  conveyed  by  him  to  another 

person.     But  this  enactment  does  not  enable  a  man 
to  make  any  conveyance  to  himself  otherwise  than 
]  joiiith/  with  another  person.     Suppose,  then,  a  person 
';  should  wish  to  convey  a  freehold  estate  to  another, 
reserving  to  himself  a  life  interest, — without  the  aid 
of  the  Statute  of  Uses  he  would  be  unable  to  accom- 
plish this  result  l)y  a  single  deed  (r).     But,  by  means 
nmlmay  gf  the   statute,  he   may  make   a   conveyance  of  the 

iuiother  to  his  property  to  the  other  and  his  heirs,  to  the  use  of  him- 
own  use.  ^^^i  (the  conveying  party)  for  his  life,  and  from  and 

immediately  after  his  decease,  to  the  use  of  the  other 
and  his  heirs  and  assigns,  or  in  fee  simple  (//).  By 
this  means  the  conveying  party  will  at  once  become 


nccount ;  Faulkner  v.  Lowe,  2 
Ex.  595  ;  nor  can  two  or  more 
make  a  valid  covenant  with  one 
of  themselves ;  Boyce  v.  Edbrooke, 
1903,  1  Ch.  836. 

(<)  Stat.  22  &  23  Vict,  c,  35, 
B.  21 ;  see  Wms,  Conv.  Stat.  224. 


(«)  Stat.  4i  &  45  Yict.  c. 
41.  s.  50;  Wms.  Conv.  Stat. 
223. 

(x)  Perk.  8s.  704,  705:  Ymult 
V.  Jo7ie.<,  13  M.  .V  W.  534. 

(//)  See  ante,  pp.  147,  207. 
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seised  of  an  estate  only  for  his  life,  and  after  his 
decease  an  estate  in  fee  simple  will  remain  for  the 
other. 

The  consideration  of  the  form  of  a  deed  of  grant  is  Form  of  a 
reserved  for  a  subsequent  chapter  (;;;).  But  it  may  be  Sffi^t. 
a  help  to  the  student  to  turn  to  that  chapter  now, 
and  peruse  the  precedents  of  purchase  deeds  there 
given.  He  may  not  see  the  reason  for  every  expres- 
sion used  in  these  deeds  ;  bu^  he  will  understand  the 
gist  of  them ;  and  it  will  quicken  the  knowledge  he 
has  already  acquired  to  see  how  a  grant  of  land  is 
made  in  practice. 

In  order  to  make  a  complete  and  unavoidable  con-  Gmveyance 
veyance  of  lands   situate  in  Middlesex  or  Yorkshire  ^litiaiese" 
(including   the   town  and  county  of    Kingstou-upon-  and  York- 
Hull)  a  memorial  of  the  deed  of  conveyance  must  be 
duly  registered   in  the  county  register.     The  regis- 
tration of  deeds  affecting  lands  in  these  counties  was 
rendered  necessary  by  statutes  of  the  reigns  of  Anne 
and   George   II.  (a).     These   Acts  provided   that   all 
deeds  should  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  unless  a  memorial  of  such  deeds  were 
duly  registered  l)efore  the  registering  of  the  memorial 
of  the  deed  under  which  such  subsequent  purchaser 
or  mortgagee  should  claim.     The  Courts  of  Equity, 

(2)  Post,  Part  Vr.  C  Anne,  c.  20  (5  Anne,  c.  IS,  in 

(rt)  Stat.    7   Auiio,   c.    20,    for  lluffliead),  for  the  West  Kulinj,' 

Middlesex ;  tlie  Act  does  not  ex-  of    Yorkshire;    0    Anne,    e.    (12 

tend   to   ehambers   in   Serjeants'  (tj  Anne,  c.  .3"),  in  Kuffh(!ad),  for 

Inn.  the  Inns  of  Court,  or  Inns  the  East  Hiding  and   Kingston- 

of  Chancery  (s.  17),  and  has  no  npon-llull  ;  and  8  C.io.  JI.  c.  C>, 

application'to  the  City  of  London;  for  the   North  Kiding.     All  the 

Sug.  Y.  &  P.  732.    The  Middlesex  Yorkshire  Acts  wen-  rejiealed  nn.l 

register  was   transferred   to  the  replaced   by  stat.  47  iV:  -iS  \  ji-t. 

Land    Registry    Office    by    stat.  c.  51.     Tlie  deeds  ninst  be  lirst 

;")!:  &  r)')  Viet."  c.  64;   see  Kulcs  duly  stamped  ;  stat.  r>4  &  f).")  Vict. 

thereunder,   W.    X.,    KJtli    Feb.,  c  H!i,  s.    17,  replacing  ;5:i  &  31 

1892.     Stats.  2  &  3  Anne,  e.  4;  Vict.  c.  '.17,  s.  22. 
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Notice  of 

unregistered 

assurance. 


however,  held  that  a  [)urchaser  or  mortgagee  of  land 
in  a  register  county,  who  had  had  clear  previous 
notice  of  a  prior  unregistered  assurance  affecting  the 
same  land,  and  yet  registered  his  own  deed  before  the 
other,  should  not  be  permitted  to  gain  any  priority 
over  the  persons  claiming  under  the  previous  assurance 
with  regard  to  the  equitable  estate  in  the  land;  but 
should  hold  the  legal  estate  which  he  acquired  by 
priority  of  registration,  as  a  trustee  for  such  other 
persons  (/>).  And  this  doctrine  of  equity  still  prevails 
with  respect  to  land  in  Middlesex.  But  with  respect 
to  land  in  Yorkshire  and  Kiugston-upon-Hull,  it  is 
now  enacted  in  the  Yorkshire  Kegistries  Act,  1884  (r), 
which  has  repealed  and  replaced  the  former  Registry 
Acts  for  those  places,  that  all  assurances  (d)  affecting 
lands  in  those  places  niai/  he  registered  under  the 
Act ;  and  that  all  assurances  entitled  to  be  registered 
under  this  Act  shall  have  priority  according  to  the 
date  of  registration  (e)  ;  and  that  all  priorities  given 
by  this  Act  shall  have  full  effect  in  all  Courts,  except 
in  cases  of  actual  fraud,  and  all  persons  claiming 
thereunder  any  legal  or  equitable  interests,  shall  be 
entitled  to  corresponding  priorities,  and  no  such 
person  shall  lose  any  such  priority  merely  in  conse- 
quence of  his  having  been  affected  with  actual  or  con- 
structive notice,  except  in  cases  of  actual  fraud  ( /). 
This  enactment  appears  to  displace  the  former  doctrine 


(b)  See  Wms.  Conv.  Stat.  23 ; 
Le  Neve  v.  Le  Neve,  2  White  & 
Tudor,  Leading  Cases  in  Equity, 
32,  45—48,  5th  ed.  ;  Holland  v. 
Hart,  L.  R.  G  Ch.  GTS;  antt\ 
p.  181. 

(c)  Stat.  47  &  48  Vict.  c.  54, 
ss.  4,  14,  as  amended  by  stat. 
48  &  49  Vict.  c.  26,  s.  4. 

(d)  See  Rodger  v.  Harrison, 
1893,  1  Q.  B.  161. 

(e)  By  Stat.  48  &  49  Vict. 
c  26,  s.  3,  a  caveat  in  favour  of 
any   person    may   be   registered 


with  respect  to  any  lands  in 
Yorkshire  by  any  person  claim- 
ing to  be  entitled  to  any  interest 
therein;  and  if,  while  tLe  caveat 
remains  in  force,  an  assurance 
of  the  lands  from  the  giver  of 
the  caveat  to  the  other,  his  re- 
presentatives or  assigns,  be  duly 
registered,  such  assurance  shall 
have  priority  as  though  it  had 
been  registered  on  the  date  of 
registration  of  the  caveat. 

{/)  See  Battison   v.    Hohson, 
1896,  2  Ch.  403. 


OF    A    MODERN    CONVEYANCE.  213 

of  equity  with  regard  to  lands  in  Yorkshire,  thus  ren- 
dering registration  even  more  essential  than  hefore. 
Conveyances  of  lands  forming  part  of  the  great  level 
of  the  fens,  called  Bedford  Level,  are  also  required 
to  be  registered  in  the  Bedford  Level  Office  (fj)  ;  but  Bedford 
the  construction  which  has  been  put  on  the  statute,  ^'^'^^* 
by  which  such  registration  is  required,  prevents  any 
priority  of  interest  from  being  gained  by  priority  of 
registration  (//). 

The  Land  Transfer  Act,  1897  (i),  provided  that  the  Lands  in  a 
Queen  may  by  Order  in  Council  declare,  as  respects  any  rc^jstraUon  "^^ 
county  or  part  of  a  county  mentioned  or  defined  in  the  of  title  is 
Order,  that,  on  and  after  a  day  specified  in  the  Order,  ou  gaio.    ' 
registration  of  title  to  land  is  to  be  compulsory  on  sale, 
and  thereupon  a  person  shall  not,  under  any  conveyance 
on  sale  (k)  executed  on  or  after  the  day.  so  specified, 
acquire  the  legal  estate  in  any  freehold  land  in  that 
county,  or  part  of  a  county,  unless  or  until  he  is  regis- 
tered as  proprietor  of  the  land.    Orders  in  Council  have 
since  been  made  under  this  provision  with  respect  to 
the  county  and  city  of  London  (/).     When,  therefore* 
a  conveyance  on  sale  of  lands  there  situate  has  been 
or  shall  be  executed  on  or  after  the  day  on  which  the 
Order  took  effect  with  respect  to  them,  the  same  does 
not  pass  the  legal  estate  in  sucli  lands  to  the  grantee 
unless  or  until  he  is  duly  registered  as  the  proprietor 

((,)  Stat.  15  Car.  II.  c.  17.  s.  8.  29tli  Oct..  1898,  nth  Dec.  1899, 

(h)   Willi><  V.  Brown,  10   Sim.  23rd  March  and  21st  Dec,  1901, 

127.  15th   March,    1902.     The   Order 

(i)  Stat.  60  &  Gl  Vict.  c.  65,  took  effect  at  different  dates  from 

8.  20.  the  Ist  Jan.,  1899,  to  the  1st  Nov., 

(/<;)  Here  meauiug  any  in.siru-  1900,  as  to  various  parts  of  tiio 

ment  executed  on  sale  by  virtue  county    of    Lon(hMi,   and    finally 

whereof  there  is  conferred  or  com-  came  into  operation  as  tn  tiii>  city 

pleted   a   title   under   which   an  of  London  on  the  1st  July,  1902  ; 

application    for    rci^istration    as  see  1  Wms.  V.  &  P.  369,  n.  (/;). 

first  proprietor  of  land  may  bo  As    to   what    is    the    county   of 

made  under  the  I^and  Transfer  London,  sets  stats.  51  &  52  Vict. 

Act,  1875;  stat.  60  &  61  Vict.  c.  c.  41,  ss.  40,  100;  18  &  19  Vict. 

65,  s.  20  (2);  see  poxt.  Part  VII.  c.  120,  Sclicd.  A.  15.  &  ( '. 

(0  See  W.  N.,  23rd  July  and 
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thereof  under  tlie  Land  Transfer  Acts,  1875  and  1897(/»). 
Registration  of  title  under  these  Acts  and  the  means  of 
conveying  registered  land  are  explained  in  a  subsequent 
part  of  this  book  (n).  The  above  stated  provision  of 
the  Act  of  1897  does  not  appear  to  afi'ect  any  other 
convej^ance  of  lands  situate  in  the  district,  to  which 
the  Order  applies,  than  a  conveyance  on  sale  (o),  or  in 
the  case  of  a  sale  to  prevent  the  equitable  estate  in  the 
lands  sold  from  passing  to  the  purchaser  (p).  Lands 
situate  within  the  jurisdiction  of  the  Middlesex  Re- 
gistry (q)  become  exempt  from  such  jurisdiction  on 
being  registered  under  the  Land  Transfer  Acts,  1875 
and  1897,  and  no  document  relating  to  such  lands  and 
executed  after  such  registration  need  be  registered  in 
the  county  register  (/•)• 


Lease  and 
release  an 
innocent  con- 
veyance. 


So  a  ffrant. 


A  lease  and  release  was  said  to  be  an  innocent 
conveyance  ;  for  when,  by  means  of  the  lease  and  the 
Statute  of  Uses,  the  purchaser  had  once  been  put  into 
possession,  he  obtained  the  fee  simple  by  the  release ; 
and  a  release  never  operates  by  wrong,  as  a  feoffment 
occasionally  did  (s),  but  simply  passes  that  which  may 
lawfully  and  rightly  be  conveyed  {t) .  The  same  rule 
is  apphcable  to  a  deed  of  grant  (ii).  Thus,  if  a  tenant 
merely  for  his  own  life  should,  b}'  a  lease  and  release, 
or  by  a  grant,  purj^ort  to  convey  to  another  an  estate  in 


(m)  Stats.  38  &  39  Vict.  c.  87 ; 
60  &  61  Vict.  c.  65. 

(«)  Post,  Part  VII. 

(o)  Sale  is  the  conveyance  of 
lands  or  other  property  in  con- 
sideration of  the  payment  of  a 
price  in  nione,y.  A  conveyance 
of  lands  by  way  of  exchange,  parti- 
tion, family  settlement,  voluntary 
gift,  or  mortgage  is  not  a  con- 
veyance on  sale.  See  Coats  v. 
Commissioners  of  Inland  Revenue, 
1897,  1  Q.  B.  778,  783 ;  Payne  v. 
Cork  Co.,  Ltd.,  1900,  l.Ch.  308. 
314;  McQueen  v.  Farquhar,  11 
Ves.  467;  anf«,  pp.  79,  101,  119, 


143,  159;  post,  Part  TV.  Ch.  ii. 

(p)  Ante,  p.  186. 

(q)  See  ante,  p.  212,  u.  (c). 
Lands  taken  in  1888  from  I\Iid- 
dlesex  to  make  up  the  county  of 
London  remained  subject  to  this 
jurisdiction;  see  stat.  51  &  52 
Vict.  c.  41,  s.  96 ;  ante,  n.  (I). 

(r)  Stat.  38  &  39  Vict.  c.  87, 
s.  127;  54  &  55  Vict.  c.  64,  First 
Sched.  §  14:  Land  Transfer  Rules. 
1903,  r.  28. 

(s)  Ante,  p.  149. 

(t)  Litt.  s.  600. 

(»)  Litt.  ss.  616,  617. 
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fee  simple,  his  own  life  interest  only  would  pass,  antl 
no  injury  would  be  done  to  the  reversioner.  The  word 
(jrant  is  the  proper  and  technical  term  to  be  employed  Word  rjrani. 
in  a  deed  of  grant  (.r),  but  its  employment  is  not 
absolutely  necessary ;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
purpose  (//).  And  by  the  Conveyancing  Act  of  1881  {z), 
it  is  declared  that  tlie  use  of  the  word  grant  is  not 
necessary  in  order  to  convey  tenements  or  heredita- 
ments, corporeal  or  incorporeal. 

It  will  be  seen  then  that  the  conveyance  of  a  freehold  Convcyanoo 
estate  at  law  is  still  a  formal  matter  :  though  the  chief  s'tiinr formal 
requisite  in  this  respect  is  now  a  deed,  and  not  delivery  matter, 
of  possession,  as  was  the  case  at  common  law  {(i).  Nor 
will  an  informal  expression  of  intention  ever  suffice  to 
transfer  a  legal  estate  of  freehold  (A).  Since  it  was 
enacted  in  1845  that  corporeal  hereditaments  should 
lie  in  grant  as  well  as  in  livery,  it  has  been  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (r).  It 
should  be  noted,  however,  that  other  methods  of  con- 
veyance may  still  be  employed,  though  in  practice  they 
seldom  are.  Thus  a  feoffment  with  livery  of  seisin  Fooffment, 
may  still  be  made.  But  as  a  feoffment  must  now  be 
evidenced  by  deed,  unless  made  by  an  infant  under  a 
custom  {(I),  it  would  only  give  extra  trouble,  to  use  it. 
A  feoffment  by  an  infant  under  the  custom  of  gavel- 
kind ((')  is  perhaps  tlu^  only  case  in  which  this  mode 
of  assurance  is  now  used  in  practice.  In  this  case  the 
freehold  may  be  conveyed  without  deed ;  but  the  feotV- 
ment  must  be  put  into  writing  and  signed  l)y  the  infant 
to  satisfy  the  Statute  of  Frauds  {/) ;  and  formal  livery 

(a;)  Shop.  Touch.  229.  effect    wliicli    such    expressions 

(y)  Shove  V.  Fincke,   5  T.    Jl.  may    liavo    in   equity,   see   ante, 

124;    Haggerston   v.  Ilanhury,  ;!  pp.  18t,  185,  18U. 
B.  &  C.  101.  (r)  J)aviilsoii,  Proc.  ("onv.  vol. 

(z)  Stat.  44  &  45  Vict.  c.  41,  ii.,  i)art  i.,  p.  ITC,  4tli  ed. 
s.  49.  (rO  Ante,  p.  157. 

(a)  Ante,  p.  14G.  (e)  Ante,  p.  59. 

Q))  Ante,  p.   145.     As  to  the  (/)  Ante,  p.  157. 


216 


OF    CORPOREAL    HEREDITAMENTS. 


Biirj^iiiii  ami 
8ulu. 


Bargain  and 
sale  cannot  bu 
made  to  one 
l)crson  to 
the  use  of 
another. 


Covenant  to 
stand  seised. 


of  seisin  must  be  made  by  the  infant  in  person  (//).  So 
an  estate  in  fee  simple  may  be  conveyed  by  deed  of 
bargain  and  sale  duly  enrolled  pursuant  to  the  statute 
of  Henry  YIII.  already  mentioned  (li).  But  this  assur- 
ance is  now  hardly  ever  employed  (i) :  though  it  has 
the  advantage  that  an  office  copy  of  the  inrolment  of  a 
bargain  and  sale  is  as  good  evidence  as  the  original 
deed  (A).  When  a  bargain  and  sale  is  employed,  the 
whole  legal  estate  in  fee  simple  passes,  as  we  have 
seen  (/),  by  means  of  the  Statute  of  Uses, — the  bar- 
gainor becoming  seised  to  the  use  of  the  bargainee  and 
his  heirs.  A  bargain  and  sale,  therefore,  cannot,  like  a 
lease  and  release,  or  a  grant,  be  made  to  one  person  to 
the  use  of  another ;  for,  the  whole  force  of  the  Statute 
of  Uses  is  already  exhausted  in  transferring  the  legal 
estate  in  fee  simple  to  the  bargainee ;  so  that  the  use 
declared  would  be  a  use  upon  a  use,  void  at  law,  though 
valid  in  equity  (m).  Similar  to  a  bargain  and  sale  is 
another  method  of  conveyance  occasionally,  though 
very  rarely  employed,  namely,  a  corcnant  to  stand  seised 
of  land  to  the  use  of  another,  in  consideration  of  blood 
or  marriage.  This  is  also  an  assurance  by  means  of 
the  Statute  of  Uses;  for  when  such  a  covenant  is 
made,  the  legal  estate  in  the  land  passes  at  once  to 
the  covenantee  under  the  Statute.  No  inrolment  of 
the  deed  of   covenant  is  necessary;   for   the  statute 


((/)  Davidson,  Free.  Con  v.  vol. 
ii.,  part  i.,  pp.  177,  244,  4th  ed. 
See  Be  Maskell  and  Goldfinch's 
Contract,  1895,  2  Ch.  52r). 

(h)  Ante,  p.  203.  In  some 
cities  and  boroughs  the  inrol- 
ment of  bargains  and  sales  is 
made  by  the  mayors  or  other 
officers:  stat.  27  Hen.  A'lII.  c. 
16,  s.  2.  Of  lands  in  the  counties 
of  Lancaster  or  Durham  it  may 
be  made  in  the  Lancaster  or 
Durham  Court  of  Chancery  :  stat. 
.')  Eliz.  c.  26,  which  also  per- 
mitted inrolment  in  the  palatine 
courts    of    Chester,    until    they 


were  abolished  by  11  Geo.  IV: 
and  1  Will.  IV.  c.  70.  Under 
the  old  Yorkshire  Registry  Acts, 
inrolment  might  be  made  in  the 
county  registers :  5  &  6  Anne, 
c.  IS,  8.  1 ;  6  Anne,  c.  35,  ss.  16, 
17,  34;  8  Geo.  IL  c.  6,  s.  21; 
but  no  similar  provisions  are  con- 
tained in  the  Yorkshire  Regis- 
tries Act,  1884. 

(i)  Davidson,  Free.  Conv.  vol. 
ii.,  part  i.,  p.  179,  4th  ed. 

(7:)  Stat.  10  Anne,  c.  28  (c.  18 
in  Kuft'head),  s.  3. 

(I)  Ante,  pp.  202,  203,  &  n.  (o). 

(m)  ^H<e,  pp.  179,  180. 
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requiring  the  iiirolment  of  bargains  and  sales  extends 
only  to  bargains  for  valuable  consideration,  which  the 
consideration  of  relationship  by  blood  or  marriage  is 
not  (ii).     This  is  perhaps  the  only  instance  in  which! 
such  a  consideration  is  of  any  efifect  in  law  (o).     And  1 
it  may  be  noted  that  a  deed,  in  which  such  a  considera- 
tion is  expressed,  may  take  effect  as  a  covenant  to  stand 
seised,  though  it  be  in  the  form  of  a  grant  or  other 
assurance  {})).     Again,  a  release  is  still  an  appropriate  Kokasc. 
method  of  conveying  an  estate  from  a  freeholder  to 
any  one,  who  with  his  privity  is  in  actual  possession 
of  the  land,  either  by  entry  or  under  the  Statute  of 
Uses  ((j).     And  a  confirmation  by  the  rightful  owner  Coufiimutiun. 
of  land  to  any  one,  who  is  actually  possessed  of  it,  has 
the  same  efi'ect  as  of  old  (;•).     But,  as  has  been  ex- 
plained, these  are  properly  cases  of  the  conveyance  of 
incorporeal  hereditaments,  which  always  lay  in  grant  (s). 
So  that  a  deed  ex^jressed  in  terms  of  grant  might  always 
take  effect  as  a  release  or  confirmation  (t).     Of  course, 
now  that  corporeal  hereditaments  lie  in  grant  as  well 
as  incorporeal,  it  would  be  purely  superfluous  to  gain 
possession  under  a  lease,  or  to  make  an  entry,  for  the 
mere  purpose  of  receiving  a  release  or  confirmation  from 
the  freeholder  in  fee.     An  exchange  of  lands  (ii)  is  now  Exclianso. 
carried  out  by  deed  of  grant  (./),  or  else  by  order  of  the 
Board  of  Agriculture  operating  under  the  Inclosure  Acts 
in  the  same  manner  as  an  order  for  partition  (//).    As  we 
have  seen,  the  surrender  of  any  estate  (not  being  copy-  Surrender, 
hold  or  customary)  must  now  be  made  by  deed,  except 
in  the  case  of  a  surrender  by  operation  of  law  (z). 

(n)  An  iutt-nded  marriage  is  a  122, 187  ;  "Williamson  Seisin,  14,"). 

valuable   consideration,    but   not  ((/)  Jn<e,  pp.  1(J0,  201. 

the  mere  fact  of  relationship  by  (r)  Ante,  j).  KIO. 

marriage.  (g)  Ante,  pp.  15it,  "JOl. 

(o)  AVms.  Pers.   Prop.   1G5,  n.  (<)  Litt.  s..')!!!  ;  Co.  Litt.  :]()l  h. 

((/),  10th  ed.  (m)  Ante,  p.  ICO. 

(  p)  i^cG  Doe  il.  Daiiiell  Y.Wood-  (a;)  1  Ki'y  &  Kljihinstonc,  Preo. 

roffe,  10  M.  &   W.  COS  ;   ]>oe  d.  Con.  700  sq.,  4th  cii. 

Starling  v.  Frince,  1.")  .fur.  l!32 ;  (y)  Aiite,  p.  14:>. 

Prest.  Abst.  i.  70—72,   iii.    121,  (?)  Ante,  y.  l;V.t  \-  n.  (g). 
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Conveyance  j,^  addition  to  all  these  methods  of  conveyance,  by 

under  powers.      ,  .   ,      ,,  •■,,,■      t  •         •      •  ,  • 

which  the  right  ot  alienation  niculciil  to  (iii  estate,  in 

land  may  be  exercised  {(i),  an  estate  of  freehold  may  1)0 
conveyed  by  the  exercise  of  a  power  of  appointment  or 
of  a  statutory  power.  Mention  has  already  been  made 
of  conveyance  under  powers  {h),  and  more  will  be  said 
on  this  subject  in  a  future  chapter  (r).  There  are  also 
various  statutory  methods  of  conveying  lands  regis- 
tered under  the  Land  Transfer  Acts,  1875  and  1897 ; 
and  these  demand  notice,  now  that  registration  has 
been  made  compulsory  in  the  Metropolis  {d) ;  but  they 
are  reserved  for  subsequent  consideration  (e).  The 
student,  indeed,  can  never  be  too  careful  to  avoid  sup- 
Ijosing  that,  when  he  has  read  a  chapter  of  the  present, 
or  any  other  elementary  work,  he  is  therefore  ac- 
(piainted  with  all  that  is  to  be  known  on  the  subject. 
To  place  him  in  a  jDosition  to  comprehend  more  is  all 
that  can  be  attempted  in  a  first  book. 

(a)  Anle,  pp.  60—71,  147,  148.  {d)  Ante,  p.  213. 

(6)  Ante,  p.  Hit.  (e)  Fo?t,  Part  ^11. 

(c)  Post,  Part  II.,  Cli.  iii. 
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CHArTER  IX. 

OF    THE    DESCENT    OF    AN    ESTATE    IN    FEE    SIMPLE. 

Having  examined  the  means  of  conveying  a  freehold 
estate  between  living  persons,  we  will  now  j^roceed  to 
consider  the  subject  of  succession  after  death.  This 
can,  of  course,  only  take  place  in  the  case  of  a  freehold 
estate  in  fee  or  in  tail.  Succession  to  a  freehold  in  fee 
may  be  upon  intestacy  or  under  a  will :  but  the  succes- 
sion to  an  estate  tail  cannot  be  affected  by  the  tenant's 
will,  as  wo  have  seen  (ti).  At  the  present  day,  it  is 
l^erhaps  exceptional  for  a  man  to  become  entitled  to  a 
freehold  in  fee,  as  In-ir,  upon  the  death  of  a  former 
tenant  intestate  (b).  But  as  this  is  a  more  ancient 
method  of  acquiring  title  than  to  take  lands  by  devise 
under  the  tenant's  last  will,  we  will  investigate  the  law 
of  succession  upon  intestacy  before  examining  that  of 
conveyance  by  will.  In  the  first  place,  however,  we  Land  Transfer 
must  advert  to  the  statute  already  noticed  (<■),  whereby  *  ^^'  ^ 
the  title  of  an  heir  or  a  devisee,  though  not  destroyed, 
is  in  effect  postponed  to  the  interest  in  a  man's  real  Devolution  of 
estate  thereby  given  to  his  executors  or  administrator  Jhe^xw-ilora 

on  his  death.  or  adminis- 


By  the  Land  Transfer  Act,  1897  (r/),  "  wheve  real 
estate  is  vested  in  any  person  without  a  right  in  any 
other  person  to  take  by  survivorship  (c),  it  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  time  to  time  as  if  it  were  a 
chattel  real  vesting  in  them  or  him."    This  enactment 

(a)  Ante,  p.  107.  (d)  Stat.  GO  &  Gl  Vict.  c.  Go, 

(&)  See  ante,  p.  87.  B.  1  (1). 

(c)  Ante,  pp.  29,  57,  7.),  8."),  8G,  (c)  See            p.  1^9. 
110,  1^3,  1:59,  18G,  1!»0,  208. 


trator. 
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applies  only  in  cases  of  death  after  the  year  1897  (y). 
This  Act  appears  to  apply  to  real  estate  so  vesting  in  the 
personal  representatives  all  the  rules  of  law  relating  to 
chattels  real  vesting  in  them  at  common  law ;  and  it 
gives  them  the  same  powers,  rights,  duties,  and  lia- 
bilities in  respect  of  the  deceased  person's  real  estate 
as  they  have  by  law  with  regard  to  his  chattels  real, 
save  that  it  prohibits  some  or  one  only  of  several  joint 
personal  representatives  from  selling  or  transferring 
real  estate  without  the  authority  of  the  Court  (r/) .  It 
makes  real  estate  liable  to  be  administered  for  payment 
of  the  deceased  person's  funeral  and  testamentary  or 
administration  expenses  and  debts  (//)  in  the  same 
manner  as  personal  estate,  but  without  altering  the 
order  in  which  realty  and  personalty  were  previously 
applicable  for  such  purposes  (/),  or  the  liability  of  real 
estate  to  be  charged  with  the  payment  of  legacies  (J). 
And  it  provides  that  subject  to  these  powers,  rights, 
duties  and  liabilities,  the  personal  representatives  shall 
hold  the  real  estate  as  trustees  for  the  persons  by  law 
beneficially  entitled  thereto,  and  those  persons  shall 
have  the  same  power  of  requiring  a  transfer  of  real 
estate  as  persons  beneficially  entitled  to  personal  estate 
have  of  requiring  a  transfer  of  such  personal  estate  (A;). 
To  enable  the  student  to  understand  these  enactments, 
some  further  account  must  be  given  of  an  executor's 
or  administrator's  position  with  regard  to  personalty. 

Personal  re-  A  dead  man's  personal  representatives  are  his  exe- 

presen  a  ives.  g^^^j-g   qj.   administrators  (/),  for   they  represent   his 

persona  in  law  for  the  purpose  of  suing  or  being  sued 

(/)  Sects.  1  (2),  25.  real   estate,   unless   the    testator 

(g)  Sect.  2  (2).  has      expressly      or      impliedly 

(fe)  See  ante,  pp.   29,   82,  and  eharged  his  real  estate  witlx  the 

imst,  Ch.  xi.  payment  of  his  legacies  ;  1  Jarm. 

(0  Re  Jones,  1902,   1   Ch.  92.  AVills,  1408— HlU,  5th  ed.;    Re 

See  -poit,  Ch.  xi.  Bawden,    1894,    1    Ch.   G93  ;    Re 

(j)  Stat.  60  &  61  Vict.  c.  65,  Boards,  1895,  1  Ch.  499. 

s.  2  (3).     Pecuniary  legacies  are  (k)  Sect.  2  (1). 

primarily  payable  out  of  person-  (<)  Stat.  60  &  61  Vict.  c.  Go, 

alty,  and  are  not  payable  out  of  s.  24  (2). 
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Oil  liabilities  incurred  to  or  by  him  in  his  lifetime  (m) . 
Executors,  as  we  have  seen  (»),  are  the  persons  ap- 
pointed by  a  testator  to  carry  out  his  will  :  an  adminis- 
trator is  the  person  appointed,  formerly  by  the  ordinary, 
afterwards  by  the  Court  of  Probate,  and  now  by  the 
High  Court  of  Justice,  to  administer  the  personal  effects 
of  a  person  who  has  died  intestate  (o).  Executors  and 
administrators  are  alike  in  this,  that  the  whole  of  the 
dead  man's  personal  estate,  including  his  chattels  real, 
vests  absolutely  in  them  at  law,  as  to  executors,  imme- 
diately upon  the  testator's  death,  as  to  an  administrator 
upon  his  appointment  (j))  ;  and  that  their  duty  is  to 
apply  the  property  so  vested  in  them  in  payment  of 
the  deceased  person's  funeral  and  testamentary  or  ad- 
ministration expenses  and  debts,  and  then  to  dispose 
of  the  surplus  according  to  the  directions  of  the  will, 
if  a  will  were  left,  or  if  not,  according  to  the  Statutes 
of  Distribution  (q).  For  the  purpose  of  raising  money  Executor's 
to  pay  debts,  expenses  and  pecuniary  legacies,  an  exe-  tnitor'8"ilo'\vcT 
cutor  is  empowered  by  law  to  sell  or  mortgage  all  or  of  disposition, 
any  part  of  the  dead  man's  chattels ;  and  an  adminis- 
trator has  the  same  power  for  the  like  purposes.  But 
no  purchaser  or  mortgagee  from  an  executor  or  adminis- 
trator at  any  time  after  the  death  is  bound  to  iiKpiire  \ 
whether  any  debts  remain  unpaid,  or  for  what  purpose 
the  sale  is  made,  or  concerning  the  application  of  the 
money  raised ;  for  it  is  presumed,  in  the  absence  of 
evidence  to  the  contrary  (/•),  that  the  executor  or  ad- 
ministrator is  acting  in  the  proper  discharge  of  his 
office,  and  his  receipt  alone  is  a  good  discharge  (s). 

(m)  Wins.  Exois.  i.  78.3 — 789,  (o)  Wins.  Pers.  Prop.  44:^,  47:'! 

ii.  1129,  1721  sq.,  7th  ed.;  i.  604  — l?."),  lOtli  ed. 

—GOO,  890.  ii.  134G,  10th  ed. ;  2  (p)  Ibid.  443,  47."). 

Jarm.  Wills,  957,  5tli  ed.;  Wms.  (q)  Ante,   pp.   21,   29,   n.   (n); 

Pers.  Prop.  29,  &  n.  (»),  Kith  ed. ;  "Wms.  Pers.  I'rop.  453  sq.,  475  gq., 

and  see  He  Parser's  7'r«^■^•,  1894,  16tli  ed. 

1  Ch.  707,  721,  722;  lie  Cohen's  (r)  See   Re    VerrcU'e  Contnict, 

Executors     &     London      County  1903,  1  Ch.  65. 

Council,  1902,  1  Ch.  187.  (s)  Wiiia.   Exora.   ii.   932,  7th 

(h)  Ajite,  pp.  20,  21,  &  n.  (m).  ed. ;  i.  700,  10th  ed. ;  Wins.  Ptrs. 
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Probate  of  a 
xrill. 


Letters  of 
administiii- 
tion. 

Renunciatiou 
of  probate. 


Every  will  of  personalty  is  required  to  be  proved  in 
the  High  Court  of  Justice,  which  in  1875  succeeded 
to  the  jurisdiction  in  this  respect  exercised,  formerly  by 
the  Ecclesiastical  Courts,  and  after  1857  by  the  Court 
of  Probate  (0  ;  and  the  copy  of  the  will  delivered  to  the 
executor  by  the  Court  (called  the  probate  copy  or  the 
probate  {n))  is  the  only  legal  evidence  of  his  right  to 
intermeddle  with  the  estate.  But  an  executor  derives 
his  title  from  the  will,  not  from  the  probate  thereof :  the 
personal  estate  passes  to  him  directly,  immediately  on 
the  testator's  death,  and  he  can  perform  any  ordinary 
act  of  administration,  such  as  selling  any  x^art  of  the 
effects,  before  probate  (r).  An  administrator's  title  is 
derived  solely  from  the  grant  of  administration  made 
to  him  by  the  Court,  before  which  he  has  no  legal 
interest  whatever  in  the  intestate's  property  (x) :  but 
after  the  grant  has  been  made,  his  title  to  the  intes- 
tate's personal  and  real  estate  relates  back  to  the  day 
of  the  death  (/r).  The  proper  evidence  of  his  title  is 
the  letters  of  administration  by  which  the  grant  is 
made  (j).  One  appointed  executor  is  not  obliged  to 
accept  office :  he  may  renounce  probate,  that  is,  signify 
to  the  Court  his  refusal  to  act,  and  thereupon  his  rights 
in  respect  of  the  executorship  will  wholl}'  cease  (//). 
Where  a  testator  appoints  more  executors  than  one, 
each  of  them  has  an  equal  and  entire  interest  in  and 
power  over  the  whole  personal  estate  devolving  upon 
them,  and  can  therefore  make  a  vahd  disposition  of  the 
same  without  the  concurrence  of  the  others  {z) .    And 


Prop.  453,  473,  KJth  cd. ;  Be 
Whistler,  So  Cli.  D.  aGl  :  B,i 
Ve7in  &  Furzes  Contract,  ISIH, 
2  Ch.  101. 

(0  Ante,  pp.  21,  n.  (m),  1G7. 

(u)  The  original  will  is  depo- 
sited iu  Court. 

(r)  1  Wms.  Exors.  293,  302, 
C2'J,  7th  ed. :  214,  220,  467,  lOlh 
ed. ;  Wms.  Pers.  Prop.  443,  448, 
IGth  ed. 

(.r)  1   Wms.   E.xors.   404,  630, 


7th  ed.:  315,  468,  lOtk  ed.; 
Wins.  Pers.  Prop.  472—475, 
IGth  ed. 

(w)  Tie  Pryse,  1904,  P.  301.  305. 

ly)  Wms.  Pers.  Prop.  451, 
16th  ed. 

(2)  Simpson  v.  Gutteridije,  1 
:Madd.  GU9:  Wms.  Exors.  911, 
946  sq.,  7th  ed.;  684,  715  sq., 
10th  ed. ;  AVms.  Pers.  Prop.  445, 
16th  ed. 
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one  of  several  administrators  apjjears  to  have  the  same 
power;  though  joint  administrators  are  very  rarely 
appointed  (a).  Where  one  of  several  executors  dies, 
the  ofilice  survives  to  those  who  remain  (h) ;  but  on  tlie 
death  of  a  sole  or  last  surviving  executor,  having  proved 
the  will  but  not  completely  administered  the  estate  and 
leaving  an  executor,  that  executor  becomes  q>s<)  facto 
the  executor  of  the  original  testator,  and  has  the  same 
interest  in  and  powers  over  the  original  testator's 
chattels  as  his  own  testator  had  (c).  But  the  office 
of  administrator  is  not  so  transmissible.  If  an  ad- 
ministrator die  before  his  office  is  discharged,  a  new 
administrator  (called  an  administrator  de  bonis  non  ' 
admliiistratis  or  shortly  dc  bonis  non)  must  be  appointed 
by  the  Court ;  and  such  an  administrator  must  also  be 
appointed  if  an  executor  die  intestate  leaving  the  estate 
unadministered.  Also  if  a  testator  omit  to  appoint 
executors,  or  all  his  executors  die  before  him  or  renounce 
probate,  an  administrator  cioin  tesUoncnto  annrxo  must 
be  appointed  to  act(^/).  Where  any  chattel,  personal 
or  real,  is  specifically  bequeathed  by  will  to  any  person, 
it  passes  nevertheless  to  the  executor  on  the  testator's 
death  and  is  alienable  by  him  equally  with  the  rest  of 
the  testator's  personalty  {c),  and  does  not  vest  in  the 
legatee  until  the  executor  has  signified  his  assent  to  Executora' 
the  bequest ;  and  this  assent  must  not  be  given  until  g!^^"^,!" 
the  executor  is  satisfied  that  he  has  sufficient  to  pay  the  bequest  ..fa 
debts  and  expenses  without  having  recourse  to  the  pro- 
perty so  bequeathed  (/').  When  this  assent  is  given, 
the  i)roperty  l)equeatlied  vests  at  once  in  the  legatee 
at  law  without  any  further  formality  (^).     Before  such 

(a)  2    Wins.    Exors.    950,   7tli  (d)  1  Wins.  Exors.  401  87.,  Ttli 

ed. ;  720,   lOth  ed. ;    Wins.   Pera.  ed. ;  ^70  s^.,  lOth  ed. ;  Wins.  Pars. 

Prop.  474.  IGth  cd.  I'mp.  477,  47S,  16th  cd. 

Q))  Wms.      Pera.     Prop.     440,  (e)  Ante,  p.  221. 

IGth  ed.  (/)  Wms.     Pera.     I'rop.     1 1:!. 

(fl)  1    Wins.    E.\ors.   25 1,   2.15.  10th  ed. 

270,  2S2,  i)l5,  7th  ed.;  Ust).  181.  (fj)  Re     Culrerliouee,    ISitG.    2 

198,  204,  0S7.   lOtli   ed. ;    Wiua,  C'h!  251. 
Vvi-s.  Prop.  115,  440,  lOtli  cd. 
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assent  is  given,  the  specific  legatee,  though  he  has  no 
interest  at  all,  not  even  a  right  to  sue,  at  law,  has  a 
right  to  sue  in  equity  for  the  due  administration  of 
the  estate,  so  that  the  chattels  specifically  hequeathed 
shall  be  secured  to  him ;  and  he  has  a  corresponding 
equitable  interest  (It)  therein,  of  which  he  can  dispose 
(subject  of  course  to  the  liability  to  the  testator's 
debts),  and  which  will  devolve  upon  his  personal  re- 
presentatives in  the  event  of  his  death  after  the  tes- 
tator but  before  the  executor  has  signified  his  assent  (i). 
And  pecuniary  or  residuary  legatees  and  the  persons 
entitled  to  the  effects  of  an  intestate  under  the  Statutes 
of  Distribution  (A)  have  similar  equitable  interests  in 
their  legacies  or  shares  before  the  same  are  actually 
paid  or  distributed  to  them  (0- 

Effect  of  the  Since  the  Land  Transfer  Act,  1897  (m),  took  effect 

Act'^1897"^^^'^  then,  a  man's  real  estate,  including  his  legal  and 
equitable  estates  in  fee  simple  (»)  or  jj^rr  autre  vie(o), 
vests  after  his  death  in  his  executors  or  administrator 
in  the  same  manner  as  a  chattel  real  (p) ;  and  his 
personal  representatives  have  the  same  power  to  dis- 
pose thereof  as  they  have  over  chattels  real  vesting  in 
them  (q),  save  that  some  or  one  only  of  several  joint 
personal  representatives  may  not  sell  or  transfer  real 
estate  without  the  authority  of  the  Court.  Where  a 
testator  appoints  several  executors,  his  real  estate 
vests  in  all  of  them  immediately  on  his  death.  If, 
however,  there  be  three  executors  and  one  of  them  do 
not  prove  the  will  and  do  not  renounce  probate  (r), 

(h)  Ante,  p.  181.  (o)  Ante,  p.  131. 

(/)  Wentwortb,  Exors.  G6— 70 ;  (  j*)  Ante,  pp.  20,  21,  221. 

2    Wms.    Exors.    1372,  7th   ed. ;  (q)  Ante,  p.  221. 

1101,  10th  ed.;  Wms.  Pers.  Prop.  (r)  Some  or  one  only  of  several 

34,  445,  470,  471,  16th  ed.  executors  may  prove  a  will,  in 

(/c)  Ante,  pp.  21,  29,  n.  (ji).  which  case  if  the  other  or  other.s 

(Z)  Wms.  Pers.  Prop.  470,  471,  do  not  renounce  probate,  power 

476,  487,  16th  ed.  is  reserved  for  him  or  them  to 

(m)  Ante,  p.  219.  come  in  and  prove  the  will.     See 

(n)  A7ite,  pp.  87,  184.     As   to  1  Wms.  Exors.  381,  7th  ed. ;  295, 

estates  tail,  see  ante,  p.  111.  10th  ed. 
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the  other  two  cannot  dispose  of  the  real  estate  without 
the  concurrence  of  the  third  (.s)  :  but  renunciation  of 
13robate  by  one  appointed  executor  is  equivalent  to  a 
disclaimer  of  any  interest  conferred  by  the  appoint- 
ment in  the  testator's  estate,  real  or  personal  (/). 
Subject  to  the  interest  and  powers  so  given  to  the 
dead  man's  personal  representatives  and  the  liability 
of  the  real  estate  to  be  disposed  of  to  satisfy  his  debts 
and  testamentary  or  administration  expenses,  the  title 
of  his  heir  or  devisee  remains.  But  the  nature  of 
that  title  is  changed.  No  longer  does  an  estate  in 
fee  simple  vest  at  law  in  the  heir  or  devisee  immedi- 
ately on  the  tenant's  death  ;  at  law  the  whole  estate 
now  goes  to  the  executors  or  administrator.  But  as 
we  have  seen  (ii),  subject  to  the  liability  for  debts  and 
expenses,  the  personal  representatives  are  to  hold  the 
real  estate  as  trustees  for  the  persons  beneficially 
entitled,  wdio  are  to  have  the  same  power  of  requiring 
a  transfer  thereof  as  persons  beneficially  entitled  to 
personal  estate  have  of  requiring  a  transfer  of  the 
same ;  so  that  the  heir  or  devisee  retains  an  equitable 
estate  in  the  land  exactly  similar  to  the  interest  of  the 
legatee  of  a  specific  chattel  before  the  executor  has 
assented  to  the  bequest  (x).  This  equitable  estate 
vests  immediately  on  the  death  of  the  ancestor  or  . 
testator  in  the  heir  or  devisee,  and  may  be  aliened  by 
him  inter  rlros  or  by  will,  and  will  devolve  on  his 
death  as  part  of  his  own  estate,  subject  always  to  the 
ancestor's  or  testator's  debts,  &c.  But  the  heir  or  . 
devisee  does  not  acquire  any  legal  estate  in  the  lands  \ 
descended  or  devised  until  the  personal  representatives 
have  conveyed  the  same  to  him  by  the  usual  means  of 
conveyance  (//),  or  in  the  case  of  lands  devised  have 

(«)  Be   Pawley    A    London    &  Ch.  D.   4;]G,   439;    lie   Fisher  & 

Frovincial  Bank,  li»00,  1  Oh.  58.  Haslett,  13  L.  R.  Ir.54G;   1  Wmu. 

See   1    Wms.  V.  &   P.   I'M  and  V.  &  P.  103,  n.  (q). 
n.  (q).  (u)  Ant,',  p.  220. 

(«)  See  Long  v.  Symfig,  3  Hagp.  (x)  Ante,  p.  223. 

771,   774,  77tJ;    Me  Biichall,  40  (y;  Jn<e,  pp.  20G,  2Hj. 

W.R.P.  15 
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assented  to  the  devise,  when  the  lands  will  vest  in  the 
devisee  at  law  without  any  further  conveyance  (.:). 
Such  conveyance  or  assent  may  be  made,  either 
subject  to  a  charge  on  the  lands  for  the  payment  of 
any  money  which  the  personal  representatives  are 
liable  to  pay  (a) ,  or  without  any  such  charge ;  and  if 
the  same  be  made  subject  to  such  a  charge,  all  liabili- 
ties of  the  personal  representatives  in  respect  of  the 
land  shall  cease,  except  as  to  any  acts  done  or  con- 
tracts entered  into  previously  by  them  (/>).  If  the 
personal  representatives  fail  to  convey  the  real  estate 
to  the  heir  or  devisee  within  a  year  after  the  tenant's 
death  (this  being  the  period  always  allowed  to  executors 
or  administrators  for  payment  of  the  debts  {(■)),  the 
Court  may,  on  the  application  of  the  heir  or  devisee, 
order  the  conveyance  to  be  made  {(1). 

Estates  tail.  As  we  have  seen  (c),  the  careless  wording  of  this 

Act  has  left  open  the  question,  whether  an  estate  tail 
now  vests  in  the  tenant's  personal  representatives  on 
his  death.  An  estate  tail  is  certainly  real  estate  :  but 
it  is  clear  that  the  term  real  estate  as  used  in  the  Act 
must  receive  a  restricted  interpretation.  Thus  an 
estate  for  a  man's  life  is  his  real  estate :  but  his 
interest  ceases  on  his  death  (/),  and  it  can  scarcely  be 
argued  that  the  Act  operates  to  prolong  that  interest 
in  the  hands  of  his  personal  representatives.  Perhaps 
the  key  to  the  construction  of  the  enactment  in 
)  question  may  be  found  in  the  words  "  notwithstanding 
■  any  testamentary  disposition  "  (g).  It  may  not  im- 
probably be  held  that  the  Act  is  only  intended  to 
affect  the  devolution  of  devisable  real  estate,  and  does 

(z)  Ante,  pp.  220,  223 ;  Kemp  (c)  Wms.  Pers.  Prop.  457,  47C, 

V.  Inland  Revenue  Commrs.,  1905,  16th  ed. 

1  K.  B.  581.  (fO  Stat.  60  &  61  Vict.  c.  Go, 

(a)  See  Re  Gary  &  LoWs  Con-  a.  3  (2). 

tract,  1901,  2  Ch.  463.  (e)  Ante,  p.  111. 

(b)  Stat.  60  &  61  Vict,  c,  65,  (/)  Ante,  p.  112. 
s.  3  (1).  (3)  Ante,  p.  219. 
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not  therefore  alter  the  descent  of  un  estate  tail. 
Besides  this,  it  may  be  urged  that  the  Act  does  not 
show  a  sufficiently  clear  intention  with  respect  to 
estates  tail  to  override  the  provisions  of  the  statute 
Dc  Bonis  Qi),  regulating  the  devolution  of  such 
estates  according  to  the  will  of  the  donor,  and  to 
charge  them  with  the  payment  of  a  deceased  tenant's 
debts  generally — a  liability  from  which  they  were 
previously  exempt  (/). 

"With  this  preface  we  will  now  proceed  to  consider  Rules  of 
the  rules  of  the  descent  of  a  fee,  as  altered  by  the 
Inheritance  Act,  1833  (k).  For,  notwithstanding  the 
Land  Transfer  Act,  1897,  the  title  of  an  heir  is  still 
ascertained  by  the  same  rules  as  were  in  force  before  : 
although  since  that  Act  his  interest,  in  the  case  of 
estates  in  fee  simple,  is  at  first  equitable  only,  and  he 
does  not  obtain  the  legal  estate  in  the  lands  descended 
to  him  until  the  same  has  been  expressly  conveyed  to 
him  by  the  deceased  tenant's  personal  representatives. 
The  Inheritance  Act,  1833  (/.),  does  not  extend  to  any 
descent  on  the  death  of  any  person  who  ma}^  have 
died  before  the  year  1834  (/).  For  the  rules  of  descent 
prior  to  that  date,  the  reader  is  referred  to  the  Com-  . 
mentaries  of  Blackstone  {m),  to  Watkins's  Essay  on 
the  Law  of  Descents,  and  to  the  author's  Lectures  on 
Seisin  {n). 

1.  The  first  rule  of  descent  now  is,  that  inheri-  Rule  i. 
tances  shall  lineally  descend,  in  the  first  place,  to  the 
issue  of  the  last  purchaser  in  infinitum.     As  we  have  Purcbuao. 
seen  (o),  the  word   purchase  has  in   law  a  meaning 
more  extended  than  its  ordinary  sense  :  it  is  possession 

(h)  Stat.  13  Edw.  I.  c.  1 ;  ante,  ss.  19,  '2(1. 
1>.  9i.  (I)  Sect.  11. 

(0  See  post,  Ch.  xi.  ('»)  -  Black.  Comni.  c.  14. 

ik)  Stat.  3  &  4  Will.  IV.  c.  lOG,  («)  Tp.  51—09. 

fimeuded  by  22  &  23  Yiot.  c.  35,  (o)  Aide,  p.  69. 
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Descent 
formerly 
traced  from 
the  person 
last  seised. 


to  which  a  man  cometh  not  hy  title  of  descent  (p) ' 
a  devisee  under  a  will  is  accordingly  a  purchaser  in 
law.  And,  by  the  Act,  the  purchaser  from  whom 
descent  is  to  be  traced  is  defined  to  be  the  last  person 
who  had  a  right  to  the  land,  and  who  cannot  be  proved 
to  have  acquired  the  land  by  descent,  or  by  certain 
means  (q)  which  render  the  land  part  of,  or  descen- 
dible in  the  same  manner  as,  other  land  acquired  by 
descent.  This  rule  is  an  alteration  of  the  old  law, 
which  was,  that  descent  should  be  traced  from  the 
person  who  last  had  the  feudal  possession  or  seisin  (?■)  ; 
the  maxim  being  sclsinafacit  stijntcni  (.s).  This  maxim, 
a  relic  of  the  troublesome  times  when  right  without 
possession  was  worth  but  little,  sometimes  gave  occa- 
sion to  difficulties,  owing  to  the  uncertainty  of  the 
question,  whether  possession  had  or  had  not  been  taken 
by  any  person  entitled  as  heir ;  thus,  where  a  man 
was  entering  into  a  house  by  the  window,  and  when 
half  out  and  half  in,  was  pulled  out  again  by  the 
heels,  it  was  made  a  question,  whether  or  not  this 
entry  was  sufficient,  and  it  was  adjudged  that  it  was  (0. 
These  difficulties  cannot  arise  under  the  present  law  ; 
for  now  the  heir  to  be  sought  for  is  not  the  heir  of  the 
person  last  seised,  but  the  heir  of  the  last  x>erson  entitled 
irho  did.  not  inkerit,  whether  he  did  or  did  not  obtain 
the  possession,  or  the  receipt  of  the  rents  and  profits 
of  the  land.  The  rule,  as  altered,  is  not  indeed  alto- 
the  alteration.  gef;}igj^.  {^qq  from  objection ;  for  it  will  be  observed 
that,  not  content  with  making  a  title  to  the  land 
equivalent  to  possession,  the  Inheritance  Act  added 
a  new  term  to  the  definition,  by  directing  descent  to 
be  traced  from  the  last  person  entitled  who  did  not 
inherit.  So  that  if  a  person  who  has  become  entitled 
as  heir  to  another  should  die  intestate,  the  heir  to  be 


Objection  to 


i-p)  Litt.  s.  12. 

{q)  Escheat,  Paitition  and  In- 
closure,  s.  1. 
(r)  Ante,  p.  36. 


(s)  2  Black.  Comm.  209 ;  Watk. 
Descent,  c.  1.  s.  2. 

(/)  Watk.  Descent,  45  (4th  ed. 
53). 
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sought  for  is  not  the  heir  of  such  last  owner,  but  the 
heir  of  the  person  from  whom  such  last  owner 
inherited.  This  provision,  though  made  by  an  Act 
consequent  on  the  report  of  the  Keal  Property  Com- 
missioners, was  not  proposed  by  them.  The  Com- 
missioners merely  proposed  that  lands  should  pass  to 
the  heir  of  the  person  lant  entitled  (ii),  instead,  as 
before,  of  the  pevhum  last  seised ,-  thus  facilitating  the 
discovery  of  the  heir,  by  rendering  a  mere  title  to  the 
lands  sufficient  to  make  the  person  entitled  the  stock 
of  descent,  without  his  obtaining  the  feudal  possession 
as  before  required.  Under  the  old  law,  descent  was 
confined  within  the  limits  of  the  family  of  the  j'"'- 
eliascr ;  but  now  no  person  who  can  be  shown  to  have 
inherited  can  be  the  stock  of  descent,  except  in  the 
case  of  the  total  failure  of  the  heirs  of  the  pur- 
chaser (x)  ;  in  every  other  case,  descent  must  be  traced 
from  the  last  jmrcliaser.  The  author  is  bound  to  state 
that  the  decision  of  the  Courts  of  Exchequer  and  the 
Exchequer  Chamber,  in  the  case  of  Mnggleton  v. 
Barnett  (//),  is  opposed  to  this  view  of  the  construction 
of  the  statute.  The  reasons  which  induced  the  author 
to  think  that  decision  erroneous  will  be  found  in 
Appendix  (B). 

2.  The  second  rule  is,  that  the  male  issue  shall  l)e  r^ule  2. 
admitted  before  the  female  (,~). 

3.  The  third  rule  is,  that  where  two  or  more  of  the  Ri'lc  3. 
male  issue  are  in  equal  degree  of  consanguinity  to  the 
purchaser  the  eldest  only  shall  inherit ;  ])ut  the  females 

shall  inherit  altogether  {a).  The  last  two  rules  are  the 
same  now  as  before  the  Inheritance  Act ;  accordingly, 
if  a  man  has  two  sons,  William  and  John,  and  two 
daughters,  Susannah  and  Catherine  (A),  William,  the 

(«)  Thirteentli  proposal  as   to  05r>. 
Descents.  (z)  2  Black.  C'omiu.  212. 

(x)  Stat.  22  &.  2:5  Vict.  c.  :!5,  (a)  Ibid.  2H. 

88.  19,  20.  {b)  See  tlic  Table  of  Dc'eeiits 

(y)  1  IT,  &  N.  282.  2  H.  iV  N.  annexea. 
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oldest  son,  is  the  heir  at  law,  in  exclusion  of  his 
younger  brother  John,  according  to  the  third  rule, 
and  of  his  sisters,  Susannah  and  Catherine,  according 
to  rule  2,  although  such  sisters  should  be  his  seniors 
in  years.  If,  however,  William  should  die  without 
issue,  then  John  will  succeed,  by  the  second  rule,  in 
exclusion  of  his  sisters  :  but  if  John  also  should  die 
without  issue,  the  two  sisters  will  succeed  in  equal 
shares  by  the  third  rule  as  being  together  heir  to 
their  father. 

Primogeniture,  or  the  right  of  the  eldest  among 
the  males  to  inherit,  was  a  matter  of  far  greater  con- 
sequence m  ancient  times,  before  alienation  by  will 
was  permitted,  than  it  is  at  present.  Its  feudal 
origin  is  undisputed  :  but  in  this  country  it  appears 
to  have  taken  deeper  root  than  elsewhere ;  for  a  total 
exclusion  of  the  younger  sons  appears  to  be  peculiar 
to  England :  in  other  countries,  some  portion  of  the 
inheritance,  or  some  charge  upon  it,  is,  in  many  cases 
at  least,  secured  by  law  to  the  younger  sons  {<■). 
From  this  ancient  right  has  arisen  the  modern 
English  Custom  of  settling  the  family  estates  on  the 
eldest  son ;  but  the  right  and  the  custom  are  quite 
distinct :  the  right  may  be  prevented  by  the  owner 
making  his  will ;  and  a  conformity  to  the  custom  is 
entirely  at  his  option. 

"When  two  or  more  persons  together  form  an  heir, 
they  are  called  in  law,  coparceners,  or  more  shortly, 
parceners  (d).  The  term  is  derived,  according  to 
Littleton  (e),  from  the  circumstance  that  the  law  will 
constrain  them  to  make  partition;  that  is,  any  one 
may  oblige  all  the  others  so  to  do.  Whatever  may  be 
thought  of  this  derivation,  it  will  serve  to  remind  the 
reader  that   coparceners  are  the  only  kind  of  Joint 


(c)  Co.  Litt.  191  a,  n.  (l),vi.  4. 
(r?)  Bac.  Abr.  tit.  Coparceners. 


(e)  Sect.  241 ;  2  Black.  Comm. 

189. 
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owners  to  whom  the  ancient  common  law  granted  the 
power  of  severing  their  estates  without  mutual  con- 
sent ;  as  the  estate  in  coparcenary  was  cast  on  them 
by  the  act  of  the  law,  and  not  by  their  own  agree- 
ment, it  was  thought  right  that  the  perverseness  of 
one  should  not  prevent  the  others  from  obtaining  a 
more  beneficial  method  of  enjoying  the  property. 
This  compulsory  partition  was  formerly  effected  by  a  l'^'''^*'°°- 
writ  of  partition  (/),  a  proceeding  now  abolished  (7). 
The  modern  method  is  by  an  action  for  partition  in 
the  Chancery  Division  of  the  High  Court  (//).  Par- 
tition, however,  is  most  frequently  made  by  voluntary 
agreement  between  the  parties,  and  for  this  purpose  a 
deed  has,  by  the  Real  Property  Act,  1845,  been  ren- 
dered essential  in  every  case  (/).  The  ]5oard  of  Agri- 
culture has  also  power  to  effect  partitions  under  the 
Inclosure  Acts  (A).  When  partition  has  been  effected, 
the  lands  allotted  are  said  to  be  held  in  scvcralti/ ,-  Severalty, 
and  each  owner  is  said  to  have  the  entirety  of  her  Entirety, 
own  parcel.  After  partition,  the  several  parcels  of 
land  descend  in  the  same  manner  as  the  undivided 
shares,  for  w4iich  they  have  been  substituted  (/)  ;  the 
coparceners,  therefore,  do  not  by  partition  become 
piiirliaHcrs,  but  still  continue  to  be  entitled  by  descent. 
The  term  copaircuers  is  not  applied  to  any  other  joint 
owners,  but  only  to  those  wdio  have  l)ecome  entitled 
as  coheirs  (in). 

4.  The  fourth  rule  is,  that  all  the  lineal  descen-  Rule  4. 
dants  lit  infinitum  of  any  person  deceased  shall  repre- 
sent their  ancestor;  that  is,  shall  stand  in  the  same 

(/)  Litt.  S3.  217,  24S.  without   liverv   of    seisin;    l.itt. 

(3)  Sbvt.  ;;  it  4  Will.  IV.  c.  27,  ss.    24;?~-'J4(J,"    2.0O;      Co.     Litt. 

.s.  :{'<;.  If)'.)  11,  'ICAi  b;  Boc    unt<;  pp.  l.")7, 

(/t)  Ante,  p.  142.  IGO.  .t  n.  (c). 

(0  Stat.  8   &   ;>  Vict.  0.   10(i,  (A)  Ante,  p.  14:i. 

a.  3,  replaciiii^  7  &  8  Vict.  c.  7(j,  (/)  2  Trcst.  Alwt.  72;  Doe  tl. 

s.  ;};  ante,  \t.   14:'.     At  common  Crosthwaite  v.  Dixon,')  A.  &  E. 

law    partition     bctwccu    co-par-  8:54;  a^tfe,  p.  228,  it  n.  ((/). 

ccners  might  b(i  niuile  by  parol  (j»)  Litt.-B.  2.14. 
agreement  followP<l  by  entry  and 
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place  as  the  person  liimself  would  have  done  had  he 
been  livmg(/0.  Thus,  in  the  case  above  mentioned, 
on  the  death  of  William  the  eldest  son,  leaving  a  son, 
that  son  would  succeed  to  the  whole  by  right  of  repre- 
sentation, in  exclusion  of  his  uncle  John,  and  of  his 
two  aunts  Susannah  and  Catherine ;  or  had  William 
left  a  son  and  daughter,  such  daughter  would,  after 
the  decease  of  her  brother  without  issue,  be,  in  like 
manner,  the  heir  of  her  grandfather,  in  exclusion  of 
her  uncle  and  aunts. 

Descent  of  an  r£^^Q  preceding  rules  of  descent  apply  as  well  to  the 

descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that 
of  an  estate  in  fee  simple.  The  descent  of  an  estate 
tail  is  always  traced  from  the  purchaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.  This  was  the  case  before  the  Act, 
as  well  as  now  (o) ;  for  the  person  who  claims  an 
entailed  estate  as  heir,  claims  only  according  to  the 
express  terms  of  the  gift,  or,  as  it  is  said,  per  for  mam 
doni.  The  gift  is  made  to  the  donee,  or  purchaser, 
and  the  heirs  of  his  body ;  all  persons,  therefore,  who 
can  become  entitled  to  the  estate  by  descent,  must 
answer  the  description  of  heirs  of  the  purchaser's 
body ;  in  other  words,  must  be  Ms  lineal  heirs.  The 
second  and  third  rules  also  equally  apply  to  estates 
tail,  unless  the  restriction  of  the  descent  to  heirs  male 
or  female  should  render  unnecessary  the  second,  and 
either  clause  of  the  third  rule.  The  fourth  rule  com- 
pletes the  canon,  so  far  as  estates  tail  are  concerned ; 
for  when  the  issue  of  the  donee  are  exhausted, 
such  an  estate  must  necessarily  determine.  But  the 
descent  of  an  estate  in  fee  simple  may  extend  to  many 
other  persons,  and  accordingly  requires  for  its  guidance 
additional  rules,  with  which  we  now  proceed. 

()0  2  Black.  Comm.  21G. 

(o)  Boe  (i  Gregory  v.  Wluc.lielo.  S  T.  Uep.  211. 
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The  descent  of  a  fee  simple  upon  the  tenant's  Widow's 
death  without  leaving  issue  is  now  subject  to  the  d"ath'!,f"" 
interest  which  his  widow  may  take  therein  under  the  tenant  in  fee 
Intestates  Estates  Act,  1890  (7>).  By  this  Act  (7),  ^^' 
the  real  and  personal  estates  of  every  man  who  shall 
die  intestate  after  the  1st  of  September,  1890,  leaving 
a  widow,  but  no  issue,  shall,  if  not  exceeding  five 
hundred  pounds  in  net  value  (r),  belong  to  his  widow 
absolutely;  and  shall,  if  exceeding  that  sum  in  net 
value,  be  subject  to  a  charge  in  her  favour  of  five 
hundred  pounds,  with  interest  at  four  per  cent,  from 
the  date  of  death  till  payment,  to  be  borne  by  the 
real  and  personal  estates  in  proportion  to  their  value. 
The  provision  so  made  is  to  be  in  addition  to  the 
widow's  other  interest  in  her  intestate  husband's  real 
and  personal  estate  (s).  It  appears  that  the  whole 
estate  of  a  tenant  in  fee  simple  will  devolve  on  his 
widow,  in  the  case  contemplated  by  this  Act,  whether 
he  became  entitled  by  purchase  or  inheritance.  But 
in  other  cases  his  estate  will  descend  according  to  the 
following  rules,  subject,  of  course,  to  the  charge  given 
by  the  Act,  where  it  arises. 

5.  The  fifth  rule  is,  that  on  failure  of  lineal  Rule  5. 
descendants,  or  issue  of  the  purchaser,  the  inheritance 
shall  descend  to  his  nearest  lineal  ancestor.  This 
rule  is  materially  different  from  the  rule  which  pre- 
vailed before  the  passing  of  the  Inheritance  Act.  The  The  old  mk'. 
former  rule  was  that,  on  failure  of  lineal  descendants 
or  issue  of  the  person  last  seised,  the  inheritance 
should  descend  to  his  coJlatcval  velations,  being  of  the 

{p)  Stat.  53  &  54  Vict.  c.  2'.».  and  administration  expenses, and 

iq)  Sects.  1 — '^.     Tlie  Act  docs  otiier   liabilities,  payable  out  of 

not    apply    to    cases    of    i>artial  tlie  pergonal  oslato;  sec  ss.  5.  0  ; 

intestacy  ;     lie    Twigg'x    Ei^tatc,  He  Twijga  Edate,  nbi  aiiii.     Tlie 

18!)2,  1    C'h.   .^TO;   cf.  Re   Cufc,  value  is  to  be  taken  as  it  was  at 

1!)08,  2  ell.  500.                          ■  the  time  of  the  death  ;  Ji>'  Ifeatli, 

(r)  I.e.,    after    deducting    the  1'J(I7,  2  Ch.  270. 

value  of  any  charges  on  the  rciil  («)  Sect.  4.   See  past.  Oil.  xiii. ; 

estate,  and  of  all  dc1)tfl,  fun-ral  h'e  Chnniere,  ISitr;,  1  Ch.  ;M2. 
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Preference  of 
males  to 
females. 


Preference  of 
males  to 
females  still 
continued. 


i 


^. 


blood  ot  the  lirst  purchaser,  subject  to  the  three 
preceding  rules  (0.  The  old  law  never  allowed  lineal 
relations  in  the  ascending  line  (that  is,  parents  or 
ancestors)  to  succeed  as  heirs  (k).  But,  by  the  In- 
heritance Act,  descent  is  to  be  traced  through  the 
ancestor,  who  is  to  be  heir  in  preference  to  any  person 
who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  through  such  lineal  ancestor,  or  in 
consequence  of  there  being  no  descendant  of  such 
lineal  ancestor ;  and  the  father  is  heir  to  each  of  his 
children  who  may  die  intestate  and  without  issue,  as 
is  more  clearly  pointed  out  by  the  next  rule. 

0.  The  sixth  rule  is,  that  the  father  and  all  the 
male  paternal  ancestors  of  the  purchaser,  and  their 
descendants,  shall  be  admitted  before  any  of  the 
female  paternal  ancestors  or  their  heirs ;  all  the  female 
paternal  ancestors  and  their  heirs  before  the  mother 
or  any  of  the  maternal  ancestors,  or  her  or  their 
descendants ;  and  the  mother  and  all  the  male 
maternal  ancestors,  and  ^^er  and  their  descendants, 
before  any  of  the  female  maternal  ancestors,  or  their 
heirs  (,r).  This  rule  is  a  development  of  the  ancient 
canon,  which  required  that,  in  collateral  inheritances, 
the  male  stocks  should  always  be  preferred  to  the 
female  (//) ;  and  it  is  analogous  to  the  second  rule 
above  given,  which  directs  that  in  lineal  inheritances 
the  male  issue  shall  be  admitted  before  the  female. 
The  preference  of  males  to  females  was  left  untouched 


it)  2  Black.  Coram.  220. 

(m)  It  is  very  difficult  to 
aofount  for  this  rule ;  see  Co. 
Litt.  11  a  &  n.  (1):  2  Black. 
Coram.  211,  212,  220—223.  It 
is  now  suggested  that  it  may  be 
the  outcome  of  a  doctrine  in 
force  before  subinfeudation  was 
prohibited,  that  the  sarae  person 
cannot  be  both  lord  and  lieir  of 
the  same  tenement.  This  doc- 
trine prevented  a  father  from 
succeeding  as  heir  to  a  tenement 


of  which  he  had  enfeoffed  one  of 
his  sons  in  fee,  so  as  to  create  a 
tenure  between  them ;  seeGlanv. 
vii.  1 ;  P.  &  M.  Hist.  Eug.  Law, 
ii.  284  sq. 

(x)  Stat.  :'.  &  4  "Will.  IV.  c.  lOG, 
s.  7,  combined  with  the  dcfinitiou 
of  "  descendants,"  s.  1. 

(y)  Plowd.  444  ;  2  Black. 
Comm.  234.  As  to  the  English 
scheme  of  collateral  inheritance, 
see  P.  &  U.  Hist.  Eng.  Law.  ii. 
293—300. 
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by  tlio  Inheritance  Act ;  and  the  father  and  all  his 
most  distant  relatives  have  priority  over  the  mother 
of  the  purchaser ;  she  cannot  succeed  as  his  heir  until 
all  the  paternal  ancestors  of  the  purchaser,  both  male 
and  female,  and  their  respective  families,  have  been 
exhausted.  The  father,  as  the  nearest  male  lineal 
ancestor,  of  course  stands  first,  supposing  the  issue  of 
the  purchaser  to  have  failed.  If  the  father  should  be 
dead,  his  eldest  son,  being  the  brother  of  tlie  pur- 
chaser, will  succeed  as  heir  in  the  place  of  his  father, 
according  to  the  fourth  rule ;  unless  he  be  of  the  half 
blood  to  the  purchaser,  which  case  is  provided  for  by 
the  next  rule,  which  is  : — 

7.  That  a  kinsman  of  the  half  blood  sliall  be  kuIc  7. 
capable  of  being  heir;  and  that  such  kinsman  shall 
inherit  next  after  a  kinsman  in  the  same  degree  of  tlie 
whole  blood,  and  after  the  issue  of  such  kinsman, 
when  the  common  ancestor  is  a  male  (~~),  and  next 
after  the  common  ancestor,  when  such  ancestor  is  a 
female.  This  introduction  of  the  half  blood  is  also 
a  new  regulation  ;  and,  like  the  introduction  of  the 
father  and  other  lineal  ancestors,  it  is  certainly  an 
improvement.  By  tlie  old  law,  a  relative  of  the  pur-  By  the  old 
chaser  of  the  half  blood,  that  is,  a  relative  connected  'jl^  l^^®  ^'i'!*^ 

'  '  blood  coiikl 

by  one  only,  and  not  by  both  of  the  parents,  or  other  not  inherit, 
ancestors,  could  not  possibly  be  heir ;  a  half-brother, 
for  instance,  could  never  enjoy  that  right  which  a 
cousin  of  the  whole  blood,  though  ever  so  distant, 
might  claim  in  its  proper  turn  (a).  The  present 
position  of  the  half  blood  next  after  the  common 
ancestor,  when  such  ancestor  is  a  female,  is  rather  a 
result  of  the  sixth  rule,  than  an  additional  independent 
regulation,  as  will  appear  hereafter. 

(z)  Stat.  3  &  4  Will.  IV.  c.  106,       to  the  liifliorv  of  tho  exoluHioii  of 
B.  9.  tho  half  blood,  see  P.  &  M.  Hist, 

(a)  2  Black.  Coram.  228.     As      Eng.  Law,  ii.  :500  tq. 
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I^ule  8.  8.  The  eighth   rule  is,  that  in  the  admission  of 

female  paternal  ancestors,  the  mother  of  the  more 
remote  male  paternal  ancestor,  and  her  heirs,  shall 
he  preferred  to  the  mother  of  a  less  remote  male 
paternal  ancestor,  and  her  heirs ;  and,  in  the  ad- 
mission of  female  maternal  ancestors,  the  mother 
of  the  more  remote  male  maternal  ancestor,  and  her 
heirs,  shall  he  preferred  to  the  mother  of  a  less  remote 
male  maternal  ancestor,  and  her  heirs  (h) .  The  eighth 
rule  is  a  settlement  of  a  point  in  distant  heirships, 
which  very  seldom  occurs,  but  which  has  been  the 
subject  of  a  vast  deal  of  learned  controversy.  The 
opinion  of  Blackstone  (c)  and  Watkins  {d)  is  now 
declared  to  be  the  law. 

Kulc  9,  9.  A  further  rule  of  descent  was  introduced  by  a 

statute  of  1859(c),  which  enacts  that,  where  there 
shall  be  a  total  failure  of  heirs  of  the  purchaser,  or 
where  any  land  shall  be  descendible  as  if  an  ancestor 
had  been  the  purchaser  thereof,  and  there  shall  be  a 
total  failure  of  the  heirs  of  such  ancestor,  then  and 
in  every  such  case  the  land  shall  descend,  and  the 
descent  shall  thenceforth  be  traced,  from  the  person 
last  entitled  to  the  land,  as  if  he  had  been  the  pur- 
chaser thereof.  This  enactment  provides  for  such  a 
case  as  the  following.  A  purchaser  of  lands  may  die 
intestate,  leaving  an  only  son  and  no  other  relations. 
On  the  death  of  the  son  intestate  there  will  be  a  total 
failure  of  the  heirs  of  the  purchaser ;  and  previously 
to  this  enactment  the  land  would  have  escheated  to 
the  lord  of  the  fee  {/).  But  now,  although  there  be 
no  relations  of  the  son  on  his  father's  side,  yet  he 
may  have  relations  on  the  part  of  his  mother,  or  his 

(h)  Stat.  3  &  4  Will.  IV.  c.  lOG,  (140  sq.,  4th  ed.). 

8.  8.     See  Greaves  v.  Greenicood,  (e)  Stat.  22  &  23  Vict.  c.  35, 

2  Ex.  D.  289.  ss.  19,  20. 

(r)  2  Black.  Comra.  238.  (/)  Ante,  pp.  48,  55. 

(d)  W'atkins  on  Descents.  130 
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mother  may  herself  be  Uving :  and  these  persons,  who 
were  before  totally  excluded,  are  now  admitted  in  the 
order  mentioned  in  the  sixth  rule. 

The  rules  of  descent  above  given  will  be  better  Exitlnnatinii 
apprehended  by  a  reference  to  the  accompanying  table,  ^^  ^^'^  *''^'^^^'" 
taken,  with  a  little  modification,  from  Mr.  Watkins's 
Essay    on    the    Law    of    Descents.      In    this    table, 
Benjamin  Brown  is  the  purchaser,  from  whom   the 
descent  is  to  be  traced.     On  his  death  intestate,  the  Descent  to 
lands  will  accordingly  descend  first  to  his  eldest  son,  Jj'^^.^o"**  """^ 

,  °  "^  '  Iheir  issue. 

by  Ann  Lee,  William  Brown ;  and  from  him  (2ndl30 
to  Itis  eldest  son  by  Sarah  Watts,  Isaac  Brown.  Isaac 
dying  without  issue  we  must  now  seek  the  heir  of  the 
]iiiirJiasrr,  and  not  the  heir  of  Isaac.  William,  the 
eldest  son  of  the  purchaser,  is  dead ;  but  William  may 
have  had  other  descendants,  besides  Isaac  his  eldest 
son  ;  and,  by  the  fourth  rule,  all  the  lineal  descendants 
i)i  i)ijiiiititni  of  every  person  deceased  shall  represent 
their  ancestor.  We  find  accordingly  that  William  had 
a  daughter  Lucy  by  his  first  wife,  and  also  a  second 
son,  George,  by  Mary  Wood,  his  second  wife.  But  the 
son  George,  though  younger  than  his  half  sister  Lucy, 
yet  being  a  male,  shall  be  preferred  according  to  the 
second  rule ;  and  he  is  therefore  (3rdly)  the  next  heir. 
Had  Isaac  been  the  purchaser,  the  case  would  have 
been  different ;  for,  his  half  brother  George  would  then 
have  been  postponed,  in  favour  of  his  sister  Lucy  of 
the  whole  blood,  according  to  the  seventh  rule.  But 
now  Benjamin  is  the  purchaser,  and  both  Isaac  and 
George  arc  equally  his  grandchildren.  George  dying 
without  issue,  we  must  again  seek  the  heir  of  his 
grandfather  Benjamin,  who  now  is  undeniably  (-Ithly) 
Lucy,  she  being  the  remaining  descendant  of  his 
eldest  son.  Lucy  dying  likewise  without  issue,  her 
father's  issue  become  extinct ;  and  we  nuist  still 
inquire  for  the  heir  of  Benjamin  Brown  the  purchaser, 
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wliom  we  now  find  to  be  (Sthly)  John  Brown,  his  only 
son  by  his  second  wife.  The  land  then  descends  from 
John  to  (6thly)  his  eldest  son  Edmund,  and  from 
Edmund  (7thly)  to  his  only  son  James.  James  dying 
without  issue,  we  must  once  more  seek  the  heir  of  the 
purchaser,  whom  we  find  among  the  yet  li\dng  issue 
of  John.  John  leaving  a  daughter  by  his  first  wife, 
and  a  son  and  a  daughter  by  his  second  wife,  the  lands 
descend  (8thly)  to  Henry  his  son  by  Frances  Wilson, 
as  being  of  the  male  sex ;  but  he  dying  without  issue, 
we  again  seek  the  heir  of  Benjamin,  and  find  that 
John  left  two  daughters,  but  by  different  wives  ;  these 
daughters,  being  in  the  same  degree  and  both  equally 
the  children  of  their  common  father  whom  they 
represent,  shall  succeed  (9thly)  in  equal  shares.  One 
of  these  daughters  dying  without  issue  in  the  lifetime 
of  the  other,  the  other  shall  then  succeed  to  the  whole 
as  the  only  issue  of  her  father.  But  the  surviving 
sister  dying  also  without  issue,  we  still  pursue  our  old 
inquiry  and  seek  again  for  the  heir  of  Benjamin 
Brown,  the  purchaser. 

Descent  to  The  issue  of   the  sons  of  the   purchaser  is  now 

oflhe^pur-^'^^  extinct;  and,  as  he  left  two  daughters,  Susannah  and 
chaser  and  Catherine,  by  different  wives,  we  shall  find,  by  the 
second  and  third  rules,  that  they  next  inherit  (lOthly) 
in  equal  shares  as  heirs  to  him.  Catherine  Brown, 
one  of  the  daughters,  now  marries  Charles  Smith,  and 
dies,  in  the  lifetime  of  her  sister  Susannah,  leaving 
one  son  John.  The  half  share  of  Catherine  must  then 
descend  to  the  next  heir  of  her  father  Benjamin,  the 
purchaser.  The  next  heirs  of  Benjamin  Brown,  after 
the  decease  of  Catherine,  are  evidently  Susannah 
Brown  and  John  Smith,  the  son  of  Catherine.  And 
in  the  first  edition  of  the  present  work  it  was  stated 
that  the  half  share  of  Catherine  would,  on  her  decease, 
descend  to  them.     This  opinion  was  very  generally 
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eiitertainecl  (//).  On  further  research,  however,  the 
author  inclined  to  the  opinion  that  the  share  of 
Catherine  would,  on  her  decease,  descend  entirely  to 
her  son  (llthly)  by  right  of  representation :  and  that, 
as  respects  his  mother's  share,  he  and  he  only  is  the 
right  heir  of  the  purchaser  (h).  This  view  was  con- 
firmed by  judicial  decision  (0  ;  and  it  is  now  established 
tliat  all  the  descendants  of  a  deceased  coparcener  shall 
in  turn  inherit  her  share  by  right  of  representation 
before  tlie  other  coparcener  or  coparceners  cm  be 
admitted  to  succeed  thereto  (/.). 

If   Susannah  Brown  and  John  Smith  should  die  J/je^fatlLr^'of 
without  issue,  the  descendants  of  the  purchaser  will  the  purchaser, 
then  have  become  extinct ;    and  Joseph  Brown,  the  '^ '    ' 
father  of  the  purchaser,  will  then  (I'ithly),  if  living, 
be  his  heir  by  the  fifth  and  sixth  rules.     Bridget,  the 
sister  of   the   purchaser,  then   succeeds    (ISthly),  as 
representing   her   father,   in   preference   to   her   half 
l)rother  Timothy,  who  is  only  of  the  half  blood  to  the 
purchaser,  and  is  accordingly  postponed  to  his  sister 
by  the  seventh  rule.     But  next  to  l^ridget  is  Timothy 
(14thly)  by  the  same  rule,  Bridget  being  supposed  to 
leave  no  issue. 

On  the  decease  of  Timothy  without  issue,  all  the  Jj'.^'n^^iV'' 
descendants  of  the  father  will  have  failed,  and  tlio  paternui 
inheritance  will  next  pass  to  Philip  Brown  (15thly),  the  purchaHcr 
the  paternal  grandfather  of  the  purchaser.     But  the  ^}^^  *'^^'' 

.  ...     issue. 

grandfather  being  dead,  we  must  next  exhaust  his 
issue,  who  stand  in  his  place,  and  we  find  that  he 
had  another  son,  Thonuis   (IGthly),  who  accordingly 

((/)  23  Law  Mag.  279;  1  Hayes's  the  point  is  settled  past  all  con- 

Conv.  313 ;    1  Jarman  &  Bythc-  trovorsy. 

wood's  Couveyancing,  by  Sweet,  (i)  Cooper  v.  Fiance,   H   Jur. 

13'J.  214,  19  L.  J.  (N.  S.)  Ch.   313  : 

(/t)  The  reasoning  which   led  Leioin  v.  Lewin,  C.  P.,  21  Nov. 

the  author  to  tliis  conclusion  was  1874,    stated     in     Williams    on 

pjivcn  in  an  Appendix  to  tlio  2nd  Seisin,  81. 

to  tlie  18th  editions  of  this  (7,:)  .ffe  il/a<^o/(,  1897,2  Ch.  509. 
book,  but    is    now    omitted,    as 
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is  the  next  heir ;  find,  on  liis  decease  without  issue, 
Stephen  ]3rown  (17thly),  though  of  the  half  Ijlood  to 
the  purchaser,  will  inherit,  hy  the  seventh  rule,  next 
after  Thomas,  a  kinsman  in  the  same  degree  of  the 
whole  blood.  Stephen  Brown  dying  without  issue, 
the  descendants  of  the  grandfather  are  exhausted; 
and  we  must  accordingly  still  keep,  according  to  the 
sixth  rule,  in  the  male  paternal  line,  and  seek  the 
paternal  great  grandfather  of  the  purchaser,  who  is 
(ISthly)  Robert  Brown ;  and  who  is  represented,  on 
his  decease,  by  (lOthly)  Daniel  Brow^n,  his  son.  After 
Daniel  and  his  issue  follow,  by  the  same  rule,  Edward 
(20thly)  and  his  issue  (21stly),  Abraham. 


Descent  to  AH  the  male  paternal  ancestors  of  the  purchaser, 

paterna*!^  ^       ^^^^^   their   descendants,   are   now^    supposed   to   have 
ancestors  and   failed;  and   by  the   sixth   rule,  the   female   paternal 

tlR'ir  heirs.  ^"^ .     .     .     .  t-t-t., 

ancestors  and  their  hen-s  are  next  admitted.  By  the 
eighth  rule,  in  the  admission  of  the  female  paternal 
ancestors,  the  mother  of  the  more  remote  male  paternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the 
mother  of  a  less  remote  male  paternal  ancestor  and 
her  heirs.  Barbara  Finch  (22ndly)  and  her  heirs 
have  therefore  priority  both  over  Margaret  Pain  and 
her  heirs  and  Esther  Pitt  and  her  heirs ;  Barbara 
Finch  being  the  mother  of  a  more  remote  male 
paternal  ancestor  than  either  Margaret  Pam  or  Esther 
Pitt.  Barbara  Finch  being  dead,  her  heirs  succeed 
her ;  site  therefore  must  now  be  regarded  as  the  stock 
of  descent,  and  her  heirs  will  be  the  right  heirs  of 
Benjamin  Brown  the  purchaser.  In  seeking  for  her 
heirs  inquiry  must  first  be  made  for  her  issue;  now 
her  issue  by  Edw'ard  Brown  has  already  been  ex- 
hausted in  seeking  for  his  descendants ;  but  she  might 
have  had  issue  by  another  husband ;  and  such  issue 
Half  blood  to  (23rdly)  will  accordingly  next  succeed.  These  issue 
where  tho'''^''   are  evidently  of  the  half  blood  to  the  purchaser.     But 
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they  are  the  right  heirs  of  Barbara  Fineli ;  and  they  common 

ancestor 
a  femule 


are  accordingly  entitled   to   succeed   next   after   her,  '*°<^^^^o''  ^^ 


without  the  aid  they  might  derive  from  the  position 
expressly  assigned  to  them  by  the  seventh  rule.  The 
common  ancestor  of  the  purchaser  and  of  the  issue 
is  Barbara  Finch,  a  female ;  and,  by  the  united 
operation  of  the  other  rules,  these  issue  of  the  half 
blood  succeed  next  after  the  common  ancestor.  The 
latter  part  of  the  seventh  rule  is,  therefore,  explana- 
tory only,  and  not  absolutely  necessary  (0-  In  default 
of  issue  of  Barbara  Finch,  the  lands  will  descend  to 
her  father  Isaac  Finch  (24thly),  and  then  to  his  issue 
(25thly),  as  representing  him.  If  neither  Barbara 
Finch,  nor  any  of  her  heirs,  can  be  found,  Margaret 
Pain  (26thly),  or  her  heirs,  will  be  next  entitled, 
Margaret  Pain  being  the  mother  of  a  more  remote 
male  paternal  ancestor  than  Esther  Pitt ;  but  next 
to  Margaret  Pain  and  her  heirs  will  be  Esther  Pitt 
(27thly),  or  her  heirs,  thus  closing  the  lists  of  female 
paternal  ancestors. 

Next  to  the  female  paternal   ancestors  and    their  Dcsccut  to 
heirs  comes  the  mother  of  the  purchaser,  Elizabeth  l}^^  mothtr  (.t 

•■•  ,  the  iiurchascr 

Webb  (28thly)  (supposing  her  to  be  alive),  with  respect  and  the 
to  whom  the  same  process  is  to  be  pursued  as  has  aTccstws. 
before  been  gone  over  with  respect  to  Joseph  Brown, 
the  purchaser's  father.  On  her  death,  her  issue  by 
John  Jones  (29thly)  will  accordingly  next  succeed,  as 
representing  her,  by  the  fourth  rule,  agreeably  to  the 
declaration  as  to  the  place  of  the  half  blood  contained 
in  the  seventh  rule.  Such  issue  becoming  extinct, 
the  nearest  male  maternal  ancestor  is  the  purchaser's 
maternal  grandfather,  William  Webb  (30thly),  whose 
issue  (31stly)  will  be  entitled  to  succeed  him.  Such 
issue  failing,  the  whole  line  of  male  maternal  ancestors 
and  their  descendants  must  be  exhausted,  by  the  sixth 

(I)  See  Jarman  &   Bythewood's   Conveyancing,  by  Sweet,  vol.   i. 
146,  note  (a). 

W.K.P.  16 
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Escheat. 


Eules  of  de- 
scent do  not 
apply  to  per- 
sonal estate. 


Descent  of 
real  estate 
vested  in  sole 
trustee  or 
mortgagee. 


rule,  l)efore  any  of  the  female  maternal  ancestors,  or 
their  heirs,  can  find  admission ;  and  when  the  female 
maternal  ancestors  are  resorted  to,  the  mother  of  the 
more  remote  male  maternal  ancestor,  and  her  heirs, 
is  to  he  preferred,  by  the  eighth  rule,  to  the  mother  of 
the  less  remote  male  maternal  ancestor,  and  her  heirs. 
The  course  to  be  taken  is,  accordingly,  precisely  the 
same  as  in  j)ursuing  the  descent  through  the  paternal 
ancestors  of  the  purchaser.  In  the  present  table, 
therefore,  Harriet  Tibbs  (82ndly),  the  maternal  grand- 
mother of  the  purchaser,  is  the  person  next  entitled, 
no  claimants  appearing  whose  title  is  preferable ;  and, 
should  she  be  dead,  her  heirs  will  be  entitled  next 
after  her.  On  the  failure  of  the  heirs  of  the  pur- 
chaser, the  person  last  entitled  is,  as  we  have  seen  (iit), 
to  be  substituted  in  his  j)lace,  and  the  same  course  of 
investigation  is  again  to  be  pursued  with  respect  to 
the  person  last  entitled  as  has  already  been  pointed 
out  with  respect  to  the  last  purchaser.  And  if  there 
should  be  no  heirs  of  the  person  last  entitled,  as  well 
as  of  the  purchaser,  the  land  will  escheat  to  the  lord 
of  the  fee,  as  has  been  previously  explained  (»)• 

It  should  be  carefully  borne  in  mind,  that  the 
above-mentioned  rules  of  descent  apply  exclusively  to 
estates  in  land,  and  to  that  kind  of  property  which  is 
denominated  real,  and  have  no  application  to  money 
or  other  personal  estate,  which  is  distributed  on  in- 
testacy in  a  manner  which  the  reader  will  find  ex- 
plained in  the  author's  treatise  on  the  law  of  personal 
property  (o). 

An  exception  to  the  law  of  descent  was  made  in 
case  of  the  death,  after  the  year  1881  (j)),  of  a  sole 


(m)  A)iie,  p.  236. 
(ji)  Ante,  p.  55. 
(o)  Page  479,  16th  ed. 
( p)  By   Btats.   37  &   38  Vict. 
c.  78,  s.  5,  and  38  &  39  Vict.  c.  S7, 


s.  48,  if  any  person  seised  of  any 
hereditament  in  fee  simple  as  a 
bare  trustee  died  intestate  be- 
tween the  7th  August,  1874, 
and   the    Slst    December,   1881, 
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trusted  or  mortgagee  of  freeholds.  For  by  the  Con- 
veyancing Act  of  1881  (q),  where  a  freehold  estate  or 
interest  of  inheritance,  or  limited  to  the  heir  as  special 
occupant,  in  any  tenements  or  hereditaments,  corporeal 
or  incorporeal,  is  vested  on  any  trust,  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  his  personal  representatives,  in  like  manner 
as  if  the  same  were  a  chattel  real  vesting  in  them. 
This  enactment  still  regulates  the  devolution  of  free- 
hold estates  in  fee  simple  vested  in  any  one  solely 
upon  trust  or  by  way  of  mortgage,  the  Land  Transfer 
Act,  1897  (/•),  applying  only  to  the  real  estate  to  which 
a  deceased  person  was  entitled  for  his  own  use,  and 
not  as  trustee  or  mortgagee. 

Heirs  are  now  charged  with  succession  and  estate  Succession 
duty,  as  will  be  explained  in  the  next  chapter.  ihfty^^^''^^ 

the   same  vested  like  a  chattel  (q)  Stat.  44  &  45  Vict.  c.  41, 

real  in  his  legal  persoaal  repre-  s.  30,  amended  by  57  &  58  Vict, 

sentative.     With  tbis  exception,  c.   46,   s.    8S,  replacing  50  &  51 

before  the  year   1882,  the   fact,  Vict.    c.    73,   s.    45 ;    see   Wins. 

that   a  fee  was   held  subject  to  Couv.   Stat.    170 — 176;    lie  Pil- 

a   trust   or   mortgage,   made    no  liiig's  Trusts,  26  Ch.  D.  432;  /t'e 

difference   in   the   course   of   its  Farher's  Trusta,  1894,  1  Ch.  707, 

descent  at  law.     isaeante,  p.  191  ;  721,  722. 
Wms.  Couv.  Stat.  17,  19,  171.  (r)  Ante,  p.  219, 
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CHAPTER  X. 

OF    A    WILL    OF    LANDS. 

The  right  of  testamentary  alienation  of  lands  is  a 
matter  depending  upon  Act  of  Parliament.  We  have 
seen,  that  previously  to  the  reign  of  Henry  VIII.  an 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime 
of  the  owner,  descended,  on  his  death,  to  his  heir  at 
law  (a).  To  this  rule,  gavelkind  lands,  and  lands  in  a 
few  favoured  boroughs,  formed  exceptions ;  and  the 
hardship  of  the  rule  was  latterly  somewhat  mitigated 
by  the  prevalence  of  conveyances  to  uses ,-  for  the 
Court  of  Chancery  allowed  the  use  to  be  devised  by 
W'ill  (h).  But  when  the  Statute  of  Uses  (c)  came  into 
operation,  and  all  uses  were  turned  into  legal  estates, 
the  title  of  the  heir  again  prevailed,  and  the  incon- 
venience of  the  want  of  testamentary  power  then  began 
to  be  felt.  To  remedy  this  inconvenience,  an  Act  of 
statute  of  Parliament  (f?)  5  to  which  we  have  before  referred  (f), 
was  passed  six  years  after  the  enactment  of  the  Statute 
of  Uses.  By  this  Act,  every  person  having  any  lands 
or  hereditaments  holden  in  socage,  or  in  the  nature 
of  socage  tenure,  was  enabled  by  his  last  will  and 
testament  in  w^riting,  to  give  and  devise  the  same  at 
his  will  and  pleasure ;  and  those  who  had  estates  in 
fee  simple  in  lands  held  by  knight's  service  were 
enabled  in  the  same  way  to  give  and  de\dse  two -third 
parts  thereof.  When,  by  the  statute  of  12  Car.  II. 
c.  24(/),  socage  was  made  the  universal  tenure,  all 

(rt)  Ante,  p.  76.  plained  by  statute  34  &  35  Hen. 

(6)  Ante,  p.  172.  YIII.  c.  5. 

(c)  Stat.  27  Hen.  VIII.  c.  10 ;  (e)  Ante,  p.  75. 
ante.j).  174.                                                 (/)  Ante,  p  54. 

(d)  32   Hen.   VIII.   c.  1,   ex- 
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estate  in  fee  simple  became  at  once  devisable,  beinj; 
then  holden  by  socage.  This  extensive  power  of 
devising  lands  by  a  mere  writing  unattested  was  soon 
curtailed  by  the  Statute  of  Frauds  (jj),  which  required  Tlie  statute 
that  all  devises  and  bequests  of  any  lands  or  tene- 
ments, devisable  either  by  statute  or  the  custom  of 
Kent,  or  any  borough,  or  any  other  custom,  should 
be  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by 
his  express  direction,  and  should  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor  by  three  or 
four  credible  witnesses,  or  else  they  should  l)e  utterly; 
void  and  of  none  effect.  And  thus  the  law  continued 
till  the  year  1837,  when  the  ^Yills  Act  was  passed  (Ji).  wills  Act. 
By  this  Act  the  original  statute  of  Henry  VIII.  (0  was 
repealed,  except  as  to  wills  made  prior  to  the  1st  of 
January,  1838,  and  the  law  was  altered  to  its  present 
state.  This  Act  permits  of  the  devise  by  will  of  every 
kind  of  estate  and  interest  in  real  property  which 
would  otherwise  devolve  to  the  heir  of  the  testator, 
or,  if  he  became  entitled  by  descent,  to  the  heir  of  his 
ancestor  (/,) ;  but  enacts  (/),  that  no  will  shall  be  valid, 
unless  it  shall  be  in  writing,  and  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person 
in  his  presence  and  by  his  direction ;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator, 
in  the  presence  of  tiro  or  more  witnesses,  present  at 
the  same  time  (m) ;  and  such  witnesses  shall  attest, 
and  shall  subscribe  the  will  in  the  presence  of  the 
testator.  One  would  have  thought  that  this  enact- 
ment was  sufficiently  clear,  especially  that  part  of  it 

(f7)  29  Car.  II.  c.  3,  s.  5.  (/)  Sect.  9. 

(h)  Stat.  7  Will.  IV.  &  1  Vict.  (m)  See  Re  aun^tan.  7  P.  D. 

c.  26.  102 ;     Wriqht     v.    Sanderson,     1) 

(i)  32  Hen.  VIII.  c.  1.  P.  D.  149';    Daintree  it   Butcher 

(70  Stat.  7  Will.  IV.  &  1  Vict.  v.    FamJo,   13    P.    D.   07.    102; 

c.  2(5,  8.  3.     See  «n/*',  p.  56,  n.O').  Wmdt    v.    Beyry,    lSi»3.    P.    ."> ; 

as  to  the  devise  of   land,  which  Brown   v.    Skirrow,   1002,  P.  3; 

would  otherwise  escheat  to  the  Lewis  v.  Liwi's,  1908,  P.  1. 
lord  of  the  fee. 
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whicli  directs  the  will  to  Lc  signed  at  the  foot  or  end 
thereof.  Some  very  careless  testators,  and  very  clever 
judges,  however,  contrived  to  throw  upon  this  clause 
of  the  Act  a  discredit  which  it  did  not  deserve.  And 
it  was  accordingly  supplemented  by  an  Act  of  1852  (n), 
declaring  that  several  positions  of  the  testator's  signa- 
ture, which  are  enumerated  with  great  elaboration 
(and  all  of  which,  the  unlearned  reader  will  probably 
think,  might  well  have  been  considered  as  the  foot  or 
end  of  the  will  within  the  meaning  of  the  Wills  Act), 
shall  not  make  the  will  void ;  and  further  providing 
that  no  signature  shall  give  effect  to  any  disposition 
which  is  underneath  or  follows  it,  or  was  inserted 
after  it  was  made. 

Who  may  be  The  Statute  of  Frauds,  it  will  be  observed,  required 

witnesses.  ^-^^g^j^  ^]^g  witnesses  should  be  credible ;  and,  on  the  point 
of  credibility,  the  rules  of  law  with  respect  to  witnesses 
were  formerly  very  strict ;  for  the  law  had  so  great  a 
dread  of  the  evil  influence  of  the  love  of  money,  that 
it  would  not  even  listen  to  any  witness  who  had  the 
smallest  pecuniary  interest  in  the  result  of  his  own 
testimony.  Hence,  under  the  Statute  of  Frauds,  a 
bequest  to  a  witness  to  a  will,  or  to  the  wife  or  husband 
of  a  witness,  prevented  such  witness  from  being  heard 
in  support  of  the  will;  and,  the  witness  being  thus 
incredible,  the  will  was  void  for  want  of  three  credible 
witnesses.  By  an  Act  of  Geo.  II.  (o),  a  witness  to  whom 
a  gift  was  made  was  rendered  credible,  and  the  gift 
only  which  was  made  to  the  witness  was  declared  void  ; 
but  the  Act  did  not  extend  to  the  case  of  a  gift  to  the 
husband  or  wife  of  a  witness ;  such  a  gift,  therefore, 
Wills  Act.  still  rendered  the  whole  will  void  (jj).  Under  the  Wills 
Act,  however,  the  incompetency  of  the  witness  at  the 

(n)  Stat.  15  &  16  Vict.  c.  24 ;  (o)  Stat.  25  Geo.  II.  c.  G. 

see     Margary    v.     liobin^on,    12  (;>)  Hatfield  v.  Thorp,  5  B.  it 

P.    D.   S;    He   AnsfeP.   1893,   P.  A.  589;    1  .Tarm.  Wills,   71,  72, 

283  ;     liuyle    v.     Harrh,     1805,  4th  cil. ;  2  8tr.  1255. 
P.  1C3. 
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time  of  the  execution  of  the  will,  or  at  any  time  after- 
wards, is  not  sufficient  to  make  the  will  invalid  (q) ; 
and  if  any  person  shall  attest  the  execution  of  a  will, 
to  whom,  or  to  whose  wife  or  husband,  any  beneficial 
interest  whatsoever  shall  be  given  (except  a  mere  charge 
for  payment  of  debts),  the  person  attesting  will  be  a 
good  witness ;  but  the  gift  of  such  beneficial  interest  to 
such  person,  or  to  the  wife  or  husband  of  such  person, 
will  be  void  (r).  Creditors,  also,  are  good  witnesses, 
although  the  will  should  contain  a  charge  for  paj'ment 
of  debts  («) ;  and  the  mere  circumstance  of  being  ap- 
pointed executor  is  no  objection  to  a  witness  (O-  By 
subsequent  statutes  (u),  the  rule  which  excluded  the 
e\idence  of  witnesses  in  Courts  of  Justice,  and  of  parties 
to  actions  and  suits,  on  account  of  interest,  was  very 
properly  abolished ;  and  the  evidence  of  interested 
persons  is  now  received,  and  its  value  estimated  ac- 
cording to  its  worth ;  but  the  Wills  Act  is  not  affected 
by  these  statutes  (.r). 

As  we  have  seen  (^),  wills  of  personal  estate  have  Probate  of 
always  been  required  to  be  proved,  formerly  in  the  peJgonaltv 
Ecclesiastical  Courts,  afterwards  in  the  Court  of  Pro- 
bate, and  now  in  the  High  Court  of  Justice.     But  no 
such  formality  was  required  to  establish  a  will  of  real  Wills  of  real 
estate,  and  the  Courts  of  Common  Law  alone  had  juris- 
diction on  all  questions  arising  on  the  validity  of  a  will 
of  real  estate  (r),  the  Ecclesiastical   Courts  and  the 
Court  of  Probate  having  no  jurisdiction  to  grant  pro- 
bate of  a  will  relating  to  real  estate  only  (a).     AVills 

(q)  Stat.  7  Will.  IV.  &  I  A'ict.  (u)  Stats.  6  &  7  Vict.  c.  H5; 

c.  2G,  8.  14.  14  &  13  Vict.  c.  99,  amended  by 

(r)  Stat.  7  Will.  IV.  &  1  Vict.  IG  &  17  Vict.  e.  83. 
c.     2C,    s.    1.5.     See    Gnrnerj    v.  (x)  Stats.  6  &  7  Vict.  c.   85, 

Gurney,    3     Drew.     208  ;     Tern-  s.  1 ;  14  &  15  Vict.  c.  99,  s.  .">. 
pest  V.  Tempegt,  2  K.  &  J.  G35 ;  (y)  Aiiie,  p.  222. 

Tliorpe  V.   Bedwich,  C>  Q.  B.  D.  (z)  Bract,    fo.   401    a;    Denn's 

Hll;    Re    Trotter,    1899,   1    Ch.  raw,   Cro.    Car.    llo;     Neiier  v. 

764;  ApHnv.  Stone,  190 i,  1  Ch.  Brett,  ibid.  391,  395;  Bac.  Abr. 

543.  rrohibition  (L.  2). 

(s)  Sect.  16.  (o)  1  Wms.  Exors.  389, 7th  ed. ; 

(0  Sect.  17.  301,  loth  cd. ;   lie  Drnmmond, 
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disposing  of  personal  as  well  as  real  estate  were  obliged 
to  be  proved  as  being  wills  of  personalty  (h) ;  but  in 
such  cases  the  original  will  remained  the  only  evidence 
available  at  common  law  of  the  testator's  devise,  the 
Com'ts  of   Common  Law  not  regarding  the  probate 
copy  (c)  of  the  will  in  respect  of  the  devised  realty  (d), 
although  the  probate  was  conclusive  evidence  of  the 
will  as  to  the  testator's  personalty  (r).    But  now  l)y  the 
Court  of  Probate  Act,  1857  (./),  the  probate  of  a  will 
is  admissible  as  evidence  of  a  devise  of  real  estate  under 
the  conditions  specified  in  the  Act.     And  by  the  same 
Act,  a  testator's  heir  at  law  and  the  devisees  of  his  real 
estate  might  be  cited  to  attend  proceedings  in  the  Court 
of  Probate  relating  to  the  validity  of  a  will,  and  would 
be  bound  by  such  proceedings  if  so  cited  or  otherwise 
made  parties  thereto  (g).     Since  1875  these  provisions 
have   applied    to  proceedings   in   the  High  Court  of 
Justice  under  the  jurisdiction  then  transferred  thereto 
from  the  Court  of  Probate  (It) ;  so  that  an  heir  at  law, 
who,  being  also  one  of  a  testator's  next  of  kin,  has 
unsuccessfully  contested  the  validity  of  his  will  as  a 
disposition   of    personalty   in    proceedings   to   obtain 
probate  thereof,  cannot  afterwards  dispute  the  will  as 
devising  realty  in  an  action  brought  under  the  High 
Court's  common  law  jurisdiction  (i) .  The  Land  Transfer 
Act,  1897  (/i),  now  provides  that  probate  or  letters  of 

Sw.  &  Tr.  8  ;  Be  Barden,  L.  R.  dough   v.    Greeuhough,   L.    K.    2 

1  P.  &  M.  325;  Be  Booth,  L.  R.  Q.  B.  612. 

8  P.  &  M.  177  ;  Be  TomUnson,  <i  {g)  Stat.   20  &  21  Vict.  c.  77, 

P.   D.    209;     l{e   Hornbuckle,  15  ss.   61~G3.     See   Sugden   v.    St. 

P.  D.  149.  Leonards,  1  P.  D.  154,  236.  These 

(h)  See  Partridge's  case,  2  Salk.  provisions    apply    only    to  ■wills 

552  ;  Anon.,  3  Salk.  22 ;  1  "Wms.  executed  since  and  in  accordance 

Exors.  389,  7th  ed.  with  the  Wills  Act;  Campbell  v. 

(c)  Ante,  }).  222.  Luaj,  L.  R.  2  P.  &  M.  209. 

(d)  Doe  d.  Ash  V.  Calvert,  2  (/j)  Stats.  36  &  37  Vict.  c.  GO, 
Camp.  389;  Taylor  on  Evidence,  ss.  3,  4,  16;  37  &  38  Vict.  c.  83; 
§  1565  A.  ante,  p.  167;    Wms.   Pers.  Prop. 

(e)  Allen  v.  Dundas,  3  T.  R.  146,  202,  447,  16th  ed. 

125.  (i)  Benrdsley      v.      Beardsley, 

(/)  Stat.  20  &  21  Vict.  c.  77,  1899,  1  Q.  B.  746. 

Bs.  62,  64,  65;  see  Taylor  on  Evi-  (A-)  Stat.  60  &  61  Vict.  c.  65, 

dence,  §§  1565  A,  B,  C  :  Barra-  s.  1  (3) ;  see  also  s.  2  (4). 
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administration  may  be  granted  in  respect  of  real  estate 
only,  although  there  is  no  personal  estate.  This  confers 
jurisdiction  to  grant  probate  of  wills  of  realty  only ; 
but  where  such  wills  contain  no  apj)ointment  of  exe- 
cutors or  other  disposition  of  the  testator's  personalty, 
it  does  not  appear  necessary  to  prove  them  (/) . 

So  much,  then,  for  the  power  to  make  a  will  of  lands,  Revoeatimi 
and  for  the  formalities  with  which  it  must  be  accom-  °'  ^  ^^  • 
panied.     A  will,  it  is  well  known,  does  not  take  effect 
until  the  decease  of  the  testator.     In  the  meantime,  it 
may  be  revoked  in  various  ways ;  as  by  the  marriage  of  By  inarriage. 
either  a  man  or  a  woman  (///) ;  though,  l)efore  the  Wills 
Act,  the  marriage  of  a  man  was  not  sufficient  to  revoke 
his  will,  unless  he  also  had  a  child  born  (»).     A  will 
may  also  be  revoked  by  burning,  tearing,  or  otherwise  By  imrning, 
destroying  the  same,  by  the  testator,  or  by  some  person  ''^' 
in  his  presence,  and  by  his  direction,  with  the  intention 
of  revoking  the  same  {<>).    But  the  Wills  Act  enacts  (p) 
that  no  obliteration,  interlineation,  or  other  alteration, 
made  in  any  will  after  its  execution,  shall  have  any 
effect  (except  so  far  as  the  words  or  eiTect  of  the  will, 
before  such  alteration,  shall  not  l)e  apparent  (q)),  unless 
such  alteration  shall  be  executed  in  the  same  manner  as 
a  will ;  but  the  signature  of  the  testator,  and  the  sub- 
scription of  the  witnesses,  may  be  made  in  the  margin, 

(0  See  ante,  p.  247,  n.  (a).  A.  &  E.  14. 

(m)  Stat.  7  Will.  IV.  &  1  Vict.  (o)  Stat.  7  Will.  IV.  &  1  Vict. 

c.   20,  s.   18.      "  Except  a   will  o.  26,  s.  20.     There  must  be  both 

made  in  exercise  of  a  power  of  actual  destruction  and  intent  to 

appointment,  when   the   real   or  destroy;    Andrew   v.   Motley,    12 

personal  estate  tlioreby  appointed  0.  B.  N.  8.  514;  Cheese  v.  Lore- 

would   not,   in   default  of    such  joy,  2  V.  D.  251 ;   Mills  v.  Mill- 

appointment,  pass  to  his  or  her  ward,  15  P.  D.  20 ;  Stamford  v. 

heir,    customary    heir,   executor  White,    1901,   P.   4(J ;    Dixon    v. 

or   administrator,  or  the   person  Solicitor  to  Treasury.  1005,V.  12; 

entitled,   as   his  or  her  next  of  Gill  v.   Gill,   1909,  P.  157  ;  and 

kin,   under   the  Statute  of  Dis-  see    Atkingon    v.    Morris,    1897, 

tributions."     Ite  Fenioich,  L.   It.  P.  40. 

1    P.  &  M.  319;    lie  liussell,  15  (p)  Sect.    21;    Re  Hay,   1904, 

P.  D.  111.  1  Ch.  317. 

(n)  1  Jarm.  AVills,  122,  4th  cd.  (q)  See  Ffinch  v.  Comhe,  1894, 

See   Marstoa  v.    Jloe   d.   Fox,   8  P.  191 ;  Ile'lhasier,  lSd\),  l\3S. 
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By  writing 
duly  exe- 
cuted. 

By  subse- 
quent will. 

By  codicil. 


or  on  some  other  part  of  the  will,  opposite  or  near  to 
such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such  alteration,  and  ^Yritten 
at  the  end  or  some  other  part  of  the  will.  A  will  may 
also  be  revoked  by  any  writing,  executed  in  the  same 
manner  as  a  will,  and  declaring  an  intention  to  revoke, 
or  by  a  subsequent  will  or  codicil  (r),  to  be  executed  as 
before.  And  where  a  codicil  is  added,  it  is  considered 
as  part  of  the  will ;  and  the  disposition  made  by  the 
will  is  not  disturbed  further  than  is  absolutely  necessary 
to  give  effect  to  the  codicil  (.s). 


Subsequent 
disposition. 


After-pur- 
chased lands. 


The  above  are  the  only  means  by  which  a  will  can 
now  be  revoked ;  unless,  of  course,  the  testator  choose 
afterwards  to  part  with  any  of  the  property  comprised 
in  his  will,  which  he  is  at  perfect  liberty  to  do.  In 
this  case  the  will  is  revoked,  as  to  the  property  parted 
with,  if  it  does  not  find  its  way  back  to  the  testator, 
so  as  to  be  his  at  the  time  of  his  death.  Fnder  the 
Statute  of  Hen.  VIII.  a  will  of  lands  was  regarded  in 
the  light  of  a  present  eonveijanee,  to  come  into  operation 
at  a  future  time,  namely,  on  the  death  of  the  testator  (t). 
And  if  a  man,  having  made  a  will  of  his  lands,  after- 
wards disposed  of  them,  they  would  not,  on  returning 
to  his  possession,  again  become  subject  to  his  will, 
without  a  subsequent  republication  or  revival  of  the 
will  (//).  But,  under  the  Wills  Act,  no  subsequent  con- 
veyance shall  prevent  the  operation  of  the  will,  with 
respect  to  such  devisable  estate  or  interest  as  the  tes- 
tator shall  have  at  the  time  of  his  death  (x).  In  the 
same  manner,  the  old  statute  was  not  considered  as 
enabling  a  person  to  dispose  by  will  of  any  lands,  except 

139,  5th  ed. 

(t)  See  P.  &  M.  Hist,  Eng.  Law, 
ii.  313. 

(m)  1  Jarm.  Wills,  147,  198, 
4th  ed. 

(x)  Stat.  7  Will.  IV.  .1-  1  Yict. 
c.  26,  s.  23. 


(r)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26.  s.  20.  See  EelHer  v.  Eel- 
lier,  9  P.  D.  237;  7?e  Gosling,  11 
P.  D.  79:  Be  Bodghingoiu  1893, 
P.  339  ;  Atkinson  v!  Morris,  1897, 
P.  40;  Cadell  v.  Wilcocks,  1898, 
P.  21 ;  lie  Bryan,  1907,  P.  125. 

(s)  1  .larm.  Wills,  170,  4th  cd. ; 
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such  as  lie  was  possessed  of  at  the  time  of  maldng  his 
will :  so  that  lands  purchased  after  the  date  of  the  will 
could  not  be  affected  by  any  of  its  dispositions,  but 
descended  to  the  heir  at  law(7/).  This  also  is  altered 
by  the  Wills  Act,  which  enacts  (z)  that  e^•ery  will  shall  A  will  now 
be  construed,  with  reference  to  the  property  comprised  the  death  of 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  ^^^  testator, 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will.  So  that 
every  man  may  now  dispose,  by  his  will,  of  all  such 
lauded  property,  or  real  estate,  as  he  may  hereafter 
possess,  as  well  as  that  which  he  now  has.  Again,  the 
result  of  the  old  rule,  that  a  will  of  lands  was  a  present 
conveyance,  was,  that  a  general  devise  by  a  testator  of 
the  residue  of  his  lands  was,  in  effect,  a  specific  dispo- 
sition of  such  lands  and  such  only  as  the  testator  then 
had,  and  had  not  left  to  any  one  else  (a).  A  general  Genera) 
residuary  devisee  was  a  devisee  of  the  lands  n^  other-  devisee, 
wise  left,  exactly  as  if  such  lands  had  been  given  him 
by  their  names.  The  consequence  of  this  was,  that  if 
any  other  persons  to  whom  lands  were  left  died  in  the 
lifetime  of  the  testator,  the  residuary  devisee  had  no 
claim  to  such  lands,  the  gift  of  which  thus  failed ;  but 
the  lands  descended  to  the  heir  at  law.  This  rule  is 
altered  by  the  Act,  under  which  (/;),  unless  a  contrary 
intention  appear  by  the  will,  all  real  estate  comprised 
in  any  devise,  which  shall  fail  by  reason  of  the  death 
of  the  devisee  in  the  lifetime  of  the  testator,  or  by 
reason  of  such  devise  being  contrary  to  law,  or  other- 
wise incapable  of  taking  efl'ect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  the  will. 

This  failure  of  a  devise,  by  the  decease  of  the  devisee  A  lapse, 
in  the  testator's  lifetime,  is  called  a  laj).sr ,-  and  this 
lapse  is  not  prevented  by  the  lands  Ijeing  given  to  the 

(y)  1  Jarm.  Wills.  G45,  4th  ed.  («)  1  .larm.  Wills,  G45,  4th  ed. 

{z)  Stat.  7  Will.  IV.  <fe  1  Vict.  (b)  Stat.  7  Will.  IV.  and  1  Vict, 

f.  2G.  s.  24  ;   lie  I'ortal  <tnd  Lftmh,  c.    'A',,   s.    '_'.'»;    Mifon   v.    Ocjilen, 

DUCh.  1).  r.O.  IDO;],  A.  C.I. 


252 


OF    CORPOREAL  HEREDITAMENTS. 


No  lapse  now 
iu  two  cases. 


Estato  lail. 


Devise  to 

issue  of 
testator. 


Con  struct  ion 

of  wills. 


devisee  and  lii.s  licim  ;  and  in  the  same  way,  before  the 
Wills  Act,  a  gift  to  the  devisee  and  the  lidrs  of  his  body 
would  not  carry  the  lands  to  the  heir  of  the  body  of  the 
devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 
of  the  testator  (r).  For  the  terms  hr'ivs  and  heirs  of  the 
body  are  words  of  limitation  merely ;  that  is,  they 
merely  mark  out  the  estate,  which  the  devisee,  if  living 
at  the  testator's  death,  would  have  taken, — in  the  one 
case  an  estate  in  fee  simple,  in  the  other  an  estate  tail ; 
and  the  heirs  are  no  objects  of  the  testator's  bounty, 
further  than  as  connected  with  their  ancestor  (d).  Two 
cases  have,  however,  been  introduced  by  the  Wills  Act, 
in  which  the  devise  is  to  remain  unaffected  by  the 
decease  of  the  devisee  in  the  testator's  lifetime.  The 
first  case  is  that  of  a  devise  of  real  estate  to  any  person 
for  an  estate  tail ;  in  which  case,  if  the  devisee  should 
die  in  the  lifetime  of  the  testator,  leaving  issue  who 
would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  death  of  the  testator,  such 
devise  shall  not  lapse,  but  shall  take  eli'ect  as  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  (e) .  The  other  case  is  that  of 
the  devisee  being  a  child  or  other  issue  of  the  testator 
dying  in  the  testator's  lifetime  and  leaving  issue  any 
of  whom  are  living  at  the  testator's  death.  In  this 
case,  unless  a  mere  life  estate  shall  have  been  left  to 
the  devisee,  the  devise  shall  not  lapse,  but  shall  take 
effect  as  in  the  former  case  (f) . 

The  construction  of  wills  is  the  next  object  of  our 
attention.  In  construing  wills,  the  Courts  have  always 
borne  in  mind,  that  a  testator  may  not  have  had  the 


(c)  Hodgson  and  Wife  v.  Am- 
hiose,  1  Dougl.  337. 

(d)  Plovrd.    345 ;   1  Rep.  105 ; 
1  Jarm.  Wills.  338,  4tli  ed. 

(e)  Stat.  7  Vrill.  IV.  &  1  Yict. 
c.  26,  s.  32. 

(/)  Sect.  33.     See  W'ms.  Ters. 


Prop.  4G9,  16th  ed. ;  Johnson  v. 
Johnson,  3  Hare,  157;  Ji'ccles  v. 
Chcyne,  2  Kay  &  J.  676 ;  Griffiths 
V.  Gale,  12  Sim.  354;  Eager  v. 
Furnivall.ll  Ch.  D.  115.  Estate 
duty  attaches;  Re  Scott,  1901,  1 
K.  B. 228. 
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same  opportunity  of  legal  advice  in  drawing  his  will,  as 
he  would  have  had  in  executing  a  deed.  And  the  first 
great  maxim  of  construction  accordingly  is,  that  the 
intention  of  the  testator  ought  to  be  observed  (//).  The  Intcntiun  to 
decisions  of  the  Courts,  in  pursuing  this  maxim,  have  "  ^servei . 
given  rise  to  a  number  of  subsidiary  rules,  to  be  applied 
in  making  out  the  testator's  intention  ;  and  when  doubts 
occur,  these  rules  are  always  made  use  of  to  determine 
the  meaning ;  so  that  the  true  legal  construction  of  a 
will  is  occasionally  diflerent  from  that  which  would  occur 
to  the  mind  of  an  unprofessional  reader.  Certainty 
cannot  be  obtained  without  uniformity,  nor  uniformity 
without  rule.  Kules,  therefore,  have  been  found  to  be 
absolutely  necessary ;  and  the  indefinite  maxim  of 
observing  the  intention  is  now  largely  qualified  by  the 
numerous  decisions  which  have  been  made  respecting 
all  manner  of  doubtful  points,  each  of  which  decisions 
forms  or  confirms  a  rule  of  construction,  to  be  attended 
to  whenever  any  similar  difficulty  occurs.  It  is,  indeed, 
very  questionable,  whether  this  maxim  of  observing 
the  intention,  reasonable  as  it  may  appear,  has  been 
of  any  service  to  testators ;  and  it  has  certainly  occa- 
sioned a  great  deal  of  trouble  to  the  Courts.  Testators 
have  imagined  that  the  making  of  wills,  to  be  so 
leniently  interpreted,  is  a  matter  to  which  anybody  is 
competent ;  and  the  consequence  has  been  an  immense 
amount  of  litigation,  on  all  sorts  of  contradictory  and 
nonsensical  bequests.  An  intention,  moreover,  ex- 
pressed clearly  enough  for  ordinary  apprehensions, 
has  often  been  defeated  by  some  technical  rule,  too 
stubborn  to  yield  to  the  general  maxim,  that  the  in-  Tcclmical 
tention  ought  to  be  observed.  Thus,  in  one  case  (//),  a  ^^^^^' 
testator  declared  his  intention  to  be,  that  his  son  should  Example  of 
not  sell  or  dispose  of  his  estate  for  longer  time  than  his  life  estate, 

held  to  be  on 

Agfa f A   toil 

(g)  30  Ass.    183  a  ;    Y.    B.   9  (h)  Perrin   v.    Blake,   4   Burr. 

Hen.  VI.  24  b ;  Litt.  s.  586  :  Perk.       2.^79,  1  W.  Bl.  (372,  1  Dougl.  343. 
8.555;  2  Black.  Comm.  38  L 
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I  life,  and  to  that  intent  he  devised  the  same  to  his  son 
I  for  his  life,  and  after  his  decease  to  the  heirs  of  the 
I  body  of  his  said  son.    The  Court  of  Kinj^'s  Bench  held, 
as  the  reader  would  no  doul)t  expect,  that  the  son  took 
only  an  estate  for  his  life ;  but  this  decision  was  reversed 
by  the  Court  of  Exchequer  Chamber,  and  it  is  now  well 
settled  that  the  decision  of  the  Court  of  King's  Bench 
was  erroneous  (i).     The  testator  unwarily  made  use  of 
technical  terms,  which  always  require  a  technical  con- 
struction.    In  giN^ng  the  estate  to  the  son  for  life,  and 
after  his  decease  to  the  heirs  of  his  body,  the  testator 
had,  in  effect,  given  the  estate  to  the  son  and  the  heiv>i 
of  his  hody.    Now  such  a  gift  is  an  estate  tail ;  and  one 
of  the  inseparable  incidents  of  an  estate  tail  is,  that 
it  may  be  barred  in  the  manner  already  described  (/.). 
The  son  was,  therefore,  properly  entitled,  not  to  an 
estate  for  life  only,  but  to  an  estate  tail,  which  would 
at  once  enable  him  to  dispose  of  the  lands  for  an  estate 
in  fee  simple.     In  contrast  to  this  case  are  those  to 
which  we  have  before   adverted,  in   the  chapter  on 
An  intended    estates  for   life  (/).     In  those  cases,  an  intention  to 
held^to^be       confer  an  estate  in  fee  simple  was  defeated  by  a  con- 
only  an  estate  struction,  which  gave  only  an  estate  for  life ;  a  gift  of 
lands  or  houses  to  a  person  simply,  without  words  to 
limit  or  mark  out  the  estate  to  be  taken,  was  held  to 
confer  a  mere  life  interest.     But,  in  such  cases,  the 
Courts,  conscious  of  the  pure  technicality  of  the  rule, 
were  continually  striving  to  avert  the  hardship  of  its 
effect,  by  laying  hold  of  the  most  minute  variations  of 
phrases,  as  matter  of  exception.     Doubt  thus  took  the 
place  of  direct  hardship ;  till  the  legislature  thought 
it  time  to  interpose.     As  we  have  seen,  a  remedy  was 
Wills  Act.       provided  by  the  Wills  Act  (???)>  which  enacts  («)  that 
where  any  real  estate  shall  be  devised  to  any  person, 

(0  Fearne,  C.  K.  147—172.  (m)  7  Will.  IV.  &  1  Vict.  c.  26. 

{k)  Ante,  p.  99.  (n)  Sect.  28, 

(i)  Ante,  p.  113. 
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without  any  words  of  limitation,  such  devise  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest,  which  the  testator  had  power  to 
dispose  of  by  will,  in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  will.  In  these  cases, 
therefore,  the  rule  of  law  has  been  made  to  give  way 
to  the  testator's  intention ;  but  the  case  above  cited, 
in  which  an  estate  tail  was  given  when  a  life  estate 
only  was  intended,  is  sufficient  to  show,  that  rules  still 
remain  which  give  to  certain  phrases  such  a  force  and 
effect  as  can  be  properly  directed  by  those  only  who 
are  well  acquainted  with  their  power. 

Another  instance  of  the  defeat  of  intention  arose  in  Gift  in  cusl; 
tlie  case  of  a  gift  of  lands  to  one  person,  "  and  in  case  "^.,^,^''^*K 

^   _  _  -t-  '  without  issue. 

he  shall  die  without  issue,"  then  to  another.  The 
Courts  interpreted  the  words,  "  in  case  he  shall  die 
without  issue,"  to  mean  "  in  case  of  his  death,  and  of 
the  failure  of  his  issue ;  "  so  that  the  estate  w^as  to  go 
over  to  the  other,  not  only  in  case  of  the  death  of  the 
former,  leaving  no  issue  liriii;/  at  his  decease,  but  also 
in  the  event  of  his  leaving  issue,  and  his  issue  after- 
wards failing,  by  the  decease  of  all  his  descendants. 
The  Courts  considered  that  a  man  might  properly  be 
said  to  be  "  dead  without  issue,"  if  he  had  died  and 
left  issue,  all  of  whom  were  since  deceased ;  quite  as 
much  as  if  he  had  died,  and  left  no  issue  behind  him. 
In  accordance  with  this  view,  they  held  such  a  gift  as 
above  mentioned  to  be,  by  implication,  a  gift  to  the 
first  person  and  his  issue,  with  a  remainder  over,  on 
such  issue  failing,  to  the  second.  This  was,  in  fact,  al 
gift  of  an  estate  tail  to  the  first  party  (o) ;  for  an  estate  jSuch  a  gift 
tail  is  just  such  an  estate  as  is  descendible  to  the  issue  jBtfttolaii. 
of  the  party,  and  will  cease  when  he  has  no  longer 
heirs  of  his  body,  that  is,  when  his  issue  fails.  Had 
there  been  no  power  of  barring  entails,  this  would  no 

(o)  1  Jarm.  Wills,  554, 4th  ed. ;  Maohell  v.  Weeding,  8  Sim.  4,  7. 
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doubt  have  been  a  most  effectual  way  of  fulfilling  to 
the  utmost  the  testator's  intentioi).  But,  as  we  have 
seen,  every  estate  tail  in  possession  is  liable  to  be 
barred  and  turned  into  a  fee  simple,  at  the  will  of  the 
owner.  With  this  legal  incident  of  such  an  estate, 
the  Courts  considered  that  they  had  nothing  to  do; 
and  by  this  construction,  they  accordingly  enabled  the 
first  devisee  to  bar  the  estate  tail  which  they  adjudged 
him  to  possess,  and  also  the  remainder  over  to  the 
lutention  other  party.  He  thus  was  enabled  at  once  to  acquire 
defeated.  ^]^g  whole  fee  simple,  contrary  to  the  intention  of  the 
testator,  who  most  probably  had  never  heard  of  estates 
tail,  or  of  the  means  of  barring  them.  This  rule  of 
construction  had  been  so  long  and  firmly  established, 
that  nothing  but  the  power  of  Parliament  could  efiect 
Wills  Act.  j^jj  alteration.  This  was  done  by  the  Wills  Act,  which 
directs  (jj)  that  in  a  will  the  words  "  die  without  issue," 
and  similar  expressions,  shall  be  construed  to  mean  a 
'  want  or  failure  of  issue  in  the  lifetime,  or  at  the  death 
of  the  party,  and  not  an  indefinite  failure  of  issue ; 
unless  a  contrary  intention  shall  appear  by  the  will, 
by  reason  of  such  person  having  a  prior  estate  tail,  or 
of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  gift  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise. 

From  what  has  been  said  it  will  appear  that, 
before  the  above-mentioned  alteration,  an  estate  tail 
Implicutiou  might  have  been  given  by  will,  by  the  mere  implica- 
tion, arising  from  the  apparent  intention  of  the 
testator,  that  the  land  should  not  go  over  to  any  one 
else,  so  long  as  the  first  devisee  had  any  issue  of  his 
body.  In  the  particular  class  of  cases  to  which  we 
have  referred,  this  implication  is  now  excluded  by 
express  enactment.  But  the  general  principle  by 
which  any  kind  of  estates  may  be  given  by  will, 
(  p)  Sect.  29 ;  ^ee  Be  Mdwaxds^  1894,  3  Ch.  644. 
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whenever  an  intention  so  to  do  is  expressed,  or  clearly 

implied,  still  remains  the  same.     In  a  deed,  technical 

words  are  always  required ;    to  create  an  estate  tail 

by  a  deed,  it  is  necessary,  as  we  have  seen  (q),  that 

the  word  heirs,  coupled  with  words  of  jyrocreatiou,  such 

as  heirs  of  the  hodij,  or  else  the  words  in  tail  shall  be 

made  use  of.     So,  we  have  seen  that,  to  give  an  estate 

in  fee  simple,  it  is  necessary  in  a  deed,  to  use  the 

word  Jii'irs,  or  else  the  words  in  fee  simple  (r),  as  words 

of  limitation,  to  limit  or  mark  out  the  estate.     But  in  Gift  of  an 

a  will,  a  devise  to  a  person  and  his  seed  (s),  or  to  him  ^yq'},^  ^^    ^ 

and   his   issue  (0,  and   many  other   expressions,  are 

sufdcient  to  confer  an  estate  tail ;  and  a  devise  to  a 

man  and  his  heirs  male,  which  in  a  deed  would  be  held 

to  confer  a  fee  simple  (u),  in  a  will  gives  an  estate  in 

tail  male  (j-)  ;  for  the  addition  of  the  word  "  male,"  as 

a  qualification  of  heirs,  shows  that  a  class  of  heirs, 

less  extensive  than  heirs  general,  was   intended  (y) ; 

and  the  gift  of  an  estate  in  tail  male,  to  which,  in  a 

will,  words  of  procreation  are  unnecessary,  is  the  only 

gift  which  at  all  accords  with  such  an  intention.     So,  Gift  of  a  fee 

even   before  the   enactment   directing   that  a  devise  ^jij^ 

without  words  of  limitation  shall  be  construed  to  pass 

a  fee  simple,  an  estate  in  fee  simple  was  often  held  to 

be  conferred,  without  the  use  of  the  word  lieii's.    Thus, 

such  an  estate  was  given  by  a  devise  to  one  in  fee 

simjile,  or  to  him_/br  ever,  or  to  him  and  his  assigns  for 

ever  (z),  or  by  a  devise  of  all  the  testator's  estate,  or  of 

all  his  jjrojj^T?//,  or  all  his  inheritanee,  and  by  a  vast 

number  of  other  expressions,  by  which  an  intention 

to  give  the  fee  simple  could  be  considered  as  expressed 

or  implied  (a). 

(g)  Ante,  pp.  147,  207.  (x)  Co.   Litt.  T,    a  ;    2   IJliick. 

(r)  Ante,  pp.  147,  207.  Cuium.  11.5. 

(s)    Co.    Litt.    L»   b;    2   Black.  (?/)  2  Jarm.  Wills,  324,4lli  ed. ; 

Comm.  llf).  llGt),  r)tli  id. 

(0  Martin  v.  SwannelK  2  Buav.  (z)  Qo.    I.itt.   U   b. ;    2  Black. 

24<J  ;  2  Jarm.  Wills,  412,  4th  cd.,  Comm.  108. 

1258,  5th  cd.  (o)  2    Jarm.    Wills,    274    *«/., 

(it)  Ante,  p.  148.  4th  cd. 

W.R.P.  17 
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Uses  and 
trusts. 


The  doctrine  of  uses  and  trusts  applies  as  well  to 
a  will  as  to  a  conveyance  made  between  living  parties. 
Thus  a  devise  of  lands  to  A.  and  his  heirs  to  the  use  of 
B.  and  his  heirs,  upon  certain  trusts  to  be  performed 
by  B.,  will  vest  the  legal  estate  in  fee  simple  in  B. ; 
and  the  Court  will  compel  him  to  execute  the  trust ; 
unless  indeed,  he  disclaim  the  estate,  which  he  is  at 
perfect  liberty  to  do{h).  But,  if  any  trust  or  duty 
should  be  imposed  upon  A.,  it  will  then  become  a 
question,  on  the  construction  of  the  will,  whether  or 
not  A.  takes  any  legal  estate;  and,  if  any,  to  what 
extent.  If  no  trust  or  duty  is  imposed  on  him,  he  is 
a  mere  instrument  for  conveying  the  legal  estate  to  B., 
filling  the  same  passive  office  as  a  person  to  whom  a 
feoffment  or  conveyance  has  been  made  to  the  use  of 
another  (c).  From  a  want  of  acquaintance  on  the 
part  of  testators  with  the  Statute  of  Uses  (d),  great 
difficulties  have  frequently  arisen  in  determining  the 
nature  and  extent  of  the  estates  of  trustees  under 
wills.  In  doubtful  cases,  the  leaning  of  the  Courts 
was  to  give  to  the  trustees  no  greater  estate  than  was 
absolutely  necessary  for  the  purposes  of  their  trust. 
But  this  doctrine  having  frequently  been  found  incon- 
venient, provision  has  been  made  in  the  Wills  Act  (c), 
that,  under  certain  circumstances,  not  always  to  be 
easily  explained,  the  fee  simple  shall  pass  to  the 
trustees,  instead  of  an  estate  determinable  when  the 
purposes  of  the  trust  shall  be  satisfied. 


Danger  of  The  above  examples  may  serve  as  specimens  of  the 

ignorance  of  ,    ,  .  i  j  i_  •j_ 

legal  rules.      great  danger  a  person  incurs,  who  ventures  to  commit 
the  destination  of  his  property  to  a  document  framed 


(h)  Nidoson  v.  Wordsworth,  2 
Swanst.  365,  19  E.  K.  86 ;  Urch 
V.  Walker,  3  My.  &  Cr.  702  ; 
Siggers  v.  Evans,  5  E.  &  B.  367, 
380. 

(c)  2  Jarm.  Wills,  290—292, 
4th  ed.,  1137, 1139, 5th  ed. ;  Baker 


V.  White,  L.  K.  20  Eq.  166 ;  lie 
Brooke,  1894, 1  Ch.  43  ;  sec  ante, 
pp.  176,  209. 

(d)  27  Hen.  YIII.  c.  10  ;  ante, 
p.  174. 

(6)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  ss.  30,  31. 
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in  Ignorance  of  the  rules,  by  which  the  effect  of  such 
document  must  be  determined.  The  Wills  Act,  by 
the  alterations  above  mentioned,  has  effected  some 
improvement ;  but  no  Act  of  Parliament  can  give  skill 
to  the  unpractised,  or  cause  everybody  to  attach  the 
same  meaning  to  doul^tful  words.  The  only  way, 
therefore,  to  avoid  doubts  on  the  construction  of  wills, 
is  to  word  them  in  proper  technical  language, — a  task 
to  which  those  only  who  have  studied  such  language 
can  be  expected  to  be  competent. 

If  the  testator  should  devise  land  to  the  person  Devise  to 
who  is  his  heir  at  law,  it  is  provided  by  the  Inheritance    ^^^' 
Act  (/)  that  such  heir  shall  be  considered   to   have 
acquired  the  land  as  a  devisee,  and  not  by  descent.  | 
Such  heir,  thus  taking  by  purchase  (g),  will  therefore 
become  the  stock  of  descent ;  and  in  case  of  his  decease 
intestate,  the  lands  will  descend  to  his  heir,  and  not  to 
the  heir  of  the  testator,  as  they  would  have  done  had 
the  lands  descended  on  the  heir.     Before  this  Act,  an 
heir  to  whom  lands  were  left  by  his  ancestor's  will, 
was  considered  to  take  by  his  prior  title  of  descent 
as  heir,  and  not  under  the  will, — unless  the  testator 
altered  the  estate  and  limited  it  in  a  manner  different 
from  that  in  which  it  would  have  descended  to  the 
heir  {h). 

As  we  have  seen  (i),  in  the  case  of  testators  dying  Real  estate 
after  the  year  1897,  their  real  estate  vests  at  once  in  ^gg^g  In  the 
their  executors,  notwithstanding  any  testamentary  dis-  personal 

rGprcscutii* 

position  thereof ;  and  the  executors  are  empowered  to  tivcs. 
dispose  of  the  same  to  raise  money  for  payment  of 
their  funeral  and  testamentary  expenses  and  debts  and 
their  legacies,  if  charged  on  their  real  estate ;  and  the 

(/)  Stat.  :}&-l  Will.  IV.  1-.  km;,  (h)  Walk.  Dcsccnttf,   171,   17G 

s.  3;  Buu  Strickl'tnd  v.  Strichland,       ('-"i'.t,  2:)1,  -ith  cd.)- 
10  8im.  :]71 ;    Owen  v.   Gibbuiis,  (i)  Ante,  pp.  2D,  57,  7."i,  85,  SG, 

1902, 1  cii.  g:;g.  Ill,  i:i3,  lat),  isu,  190,  2U8,  219, 

(g)  Ante,  p.  227.  221. 
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Devise  of  real 
estate  was 
formerly 
independent 
of  executors' 
assent. 


Charge  of 
debts. 


Where  trus- 
tees may  sell 
or  mortgage 
to  pay  testa- 
tor's debts  or 
legacies. 


devisee  of  lands  takes  no  estate  therein  at  law,  though 
he  has  an  interest  in  them  in  equity,  until  the  executors 
I  have  either  assented  to  the  devise  in  his  favour  or 
have  exi)ressly  conveyed  the  lands  to  him.  And  if  a 
testator  has  left  no  executor,  his  real  estate  will  vest 
in  his  administrator  cnm  testantenfo  annexo,  who  will 
have  the  same  powers  in  all  respects  as  an  executor  (/.). 
But  where  a  testator  died  before  the  year  1898,  the 
devise  of  his  real  estate  was  quite  independent  of  the 
executors'  assent  or  interference,  unless  the  testator 
should  either  expressly  or  by  implication  have  given 
his  executors  any  estate  in  or  power  over  the  same. 
In  modern  times,  however,  the  doctrine  was  broached, 
that  if  a  testator  had  charged  his  real  estate  with  the 
payment  of  his  debts,  such  a  charge  gave  by  implica. 
tion  a  power  to  his  executors  to  sell  his  real  estate  for 
the  payment  of  his  debts.  The  author,  elsewhere, 
attempted  to  show  that  this  doctrine,  though  recognised 
in  several  modern  cases,  was  inconsistent  with  legal 
principles  (/) ;  and  in  this  he  was  supported  by  the 
great  authority  of  Lord  St.  Leonards  (/«)•'  In  conse- 
quence, however,  of  the  difticulties  to  which  these 
cases  gave  rise,  an  Act  was  passed  by  which,  where 
there  is  a  charge  of  debts  or  legacies,  the  trustees  in 
some  cases  and  in  other  cases  the  executors  of  a 
testator  were  empowered  to  sell  his  real  estate  for  the 
purpose  of  paying  such  debts  or  legacies.  This  Act, 
which  is  known  as  "  Lord  St.  Leonards'  Act "  (;?), 
provides  (o)  that  where,  by  any  will  that  shall  come 
into  operation  after  the  passing  of  the  Act,  the  testator 
shall  have  charged  his  real  estate  or  any  specific 
portion  thereof  with  the  payment  of  his  debts  or  of 


(A)  AVms.  Tcrs.  Prop.  477, 
16th  ed. 

(JL)  See  tlie  Author's  Essay  on 
Keal  Assets,  c.  6. 

(m)  Sag.  Pow.  120— 12-2. 

(n)  Stat.  22  &  23  Vict.  c.  S."), 
passed  13th  August,  18.59. 

(o)  Sect.  14.    The  powers  thus 


conferred  extend  to  all  persons 
in  whom  the  estate  devised  shall 
for  the  time  being  be  vested  by 
survivorship,  descent  or  devise, 
and  to  any  persons  appointed  to 
succeed  to  the  trusteeship,  either 
under  any  powers  in  the  will,  or 
bv  the  Court;  s.  15. 
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any  legacy,  and  shall  have  devised  the  estate  so  charged 
to  any  trustee  or  trustees  for  the  whole  of  his  estate  or 
interest  therein,  and  shall  not  have  made  any  express 
provision  for  the  raising  of  such  debts  or  legacy  out 
of  the  estate,  such  trustee  or  trustees  may,  notwith- 
standing any  trusts  actually  declared  by  the  testator, 
raise  such  debts  or  legacy  by  sale  or  mortgage  of  the 
lands  devised  to  them.  But  if  any  testator,  who  shall  Wliero  oxecti- 
have  created  such  a  charge,  shall  not  have  devised  the  or  mor^^a^e, 
hereditaments  charged  in  such  terms  as  that  his  whole  *»  P-^y  *V'^*s 

or  Ic^iicitjs 

estate  and  interest  therein  shall  become  vested  in  any        "^ 
trustee  or  trustees,  the  executor  or  executors  for  the 
time  being  named  in  his  will  (if  anj')  shall  have  the 
same  power  of  raising  the  same  moneys  as  is  before 
vested  in  the  trustees  (^O.     And  purchasers  or  mort- 
gagees were  not  to  be  bound  to  inquire  whether  the 
powers  thus  conferred  have  been  duly  exercised  by 
the  persons  acting  in  exercise  thereof  (^y).     But  these 
provisions  were  not  to  prejudice  or  affect  any  sale  or 
mortgage  made  or  to  be  made  in  pursuance  of  any  will 
coming  into  operation  before  the  passing  of  the  Act ;  Devise  in  foe 
nor  were  they  to  extend  to  a  devise  to  any  person  in  ^j" '°  ^^ji  . 
fee  or  in  tail,  or  for  the  testator's  whole  estate  and  debts, 
interest,  charged  with  debts  or  legacies ;  nor  were  they 
to   affect  the  power  of  any  such  devisee  to  sell   or 
mortgage  as  he  or  they  might  by  law  then  do  (/•).     In 
these  cases  the  law  was  that  the  devisee  might,  in  the 
exercise  of  his  inherent  right  of  alienation,  either  sell 
or  mortgage  the  lands  devised  to  him ;  but  if  legacies  Charires  of 
only  were  charged  thereon,  the  purchaser  or  mortgagee   ^'sacies  on  y. 
was  bound  to  see  his  money  duly  applied  in  their  pay- 
ment (-s).    If,  however,  the  testator's  debts  were  charged  Charge  of 

debts. 

(p)  Sect.  IG.    Such  power  shall  Times  L,  R.  44o,  3i  W.  It.  512  : 

from  time  to  time  devolve  to  tlu;  Jt'c  lidrrow  in  Furnext  Cor/m.  and 

person  or  persona  (if  any)  in  whom  Jiniclinxoii'i^  Contract,  190i{,  1  Cli. 

the   executorship   shall    for    tlie  3:59. 
time  being  be  vested.  (s)  Ilorn   v.    Horn,   2   Sim.   & 

iq)  Sect.  17.  Stu.    148;  Kseav  on  IJeal  Assets, 

(r)  Sect.  18.     Sec  7,V  WiUon,  2  p.  (!;J. 
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Executors 
now  take 
freeholds 
vested  in  a 
Bole  trustee  or 
mortgagee : 

and  a  power 
to  convey 
freehold 
estate 

contracted  to 
be  sold. 


Wills  in 
^liddlesex 
and  York- 
shire to  be 
resristered. 


on  the  lands,  then,  whether  there  were  legacies  also 
charged  or  not,  the  practical  impossibility  of  ol^liging 
the  purchaser  or  mortgagee  to  look  to  the  payment  of 
so  uncertain  a  charge  exonerated  him  from  all  liability 
to  do  more  than  simply  pay  his  money  to  the  devisee 
on  his  sole  receipt  (t).  The  powers  given  by  this  Act 
are  of  course  practically  superseded,  in  the  case  of 
testators  dying  after  1897,  by  the  more  extensive 
powers  over  real  estate  now  conferred  on  executors  by 
the  Land  Transfer  Act,  1897  ('0  ;  but  they  remain 
applicable  in  cases  of  death  before  1898. 

As  we  have  seen  (x),  under  the  Conveyancing  Act 
of  1881,  freehold  estate  of  inheritance  vested  in  any 
person  solely  upon  any  trust,  or  by  way  of  mortgage, 
now  devolves,  on  his  death,  to  his  personal  represen- 
tatives. And  the  same  Act  (//)  empowers  the  tenant's 
personal  representatives  to  convey  the  fee  simple  or 
other  freehold  interest  descendible  to  his  heirs  general 
in  any  land  for  the  purpose  of  giving  effect  to  a 
contract  for  sale  thereof,  subsisting  at  his  death  and 
enforceable  against  his  heir  or  devisee  (z). 

Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or 
the  town  and  county  of  Kingston-upon-Hull,  must 
be  duly  registered  in  the  county  register,  in  order  to 
operate  as  a  complete  and  unavoidable  conveyance. 
For  the  Kegistry  Acts  for  those  places  (a)  provided 
that  a  memorial  of  all  wills  of  lands  in  those  counties 
should  be  registered  within  six  months  after  the  death 
of  every  testator  dying  within  the  kingdom  of  Great 
Britain,  or  within  three  years  after  the  death  of  every 


(<)  Essay  on  Eeal  Assets,  pp. 
C)2,  63 ;  Corser  v.  Cartioright, 
L.  E.  7  H.  L.  731;  Be  Hemon, 
1908,  2  Cb.  356,361—364. 

(»f)  Ante,  pp.  224,  225. 

(x)  Ante,  192,  243. 

(y)  Stat.  44  &  45  Vict.  c.  41, 
p.  4 ;  see  Wms.  Conv.  8tat.  54 
—58. 


(2)  See  ante,  p.  18G ;  1  Wms. 
Y.  &  r.  463,  466. 

(a)  Stats.  7  Anne,  c.  20.  s.  8 ; 
2  &  3  Anne,  c.  4,  s.  20  ;  6  Anne, 
c.  62  (6  Anne,  c.  35,  in  Ruflf- 
head);  8  Geo.  II.  c.  6,  s.  15.  See 
ante,  p.  212:  Wms.  Conv.  Stat. 
21—23. 
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testator  dying  upon  the  seas  or  in  parts  beyond  the 

seas  ;  otherwise  every  such  devise  by  will  should  be 

adjudged  fraudulent  and  void  against  any  subsequent 

purchaser  or  mortgagee  for  valuable  consideration  (li). 

But  in  consequence  of  the  construction  placed  upon 

these  Acts  by  the  Courts  of  Equity  (c),  if  a  purchaser  or 

mortgagee  from  the  heir  of  one,  who  held  land  in  a 

register  county,  had  had  clear  previous  notice  of  a  will 

devising  the  same  land,  he  could  not,  by  registering  his 

deed,  gain  any  priorit}'  over  the  devisees  in  respect  of 

the  equitable  estate  in  the  land  (d).     The  Vendor  and  Newenact- 

Purchaser  Act,  1874  (r),  provides  (/)  that,  where  the  purchasers 

will  of  a  testator  devising  lands  in  Middlesex  or  York-  ""'^  •""''*■ 

.  .  gasfees. 

shire  has  not  been  registered  within  the  period  allowed 

by  law  in  that  behalf,  an  assurance  of  such  land  to  a 

purchaser  or  mortgagee  by  the  devisee,  or  b}'  some  one 

deriving  title  under  him,  shall,  if  registered  before,  take 

precedence  of  and  prevail  over,  any  assurance  from  the 

testator's  heir  at  law.    As  we  have  seen  (r/),  the  old 

Yorkshire  Eegistry  Acts  were  repealed  by  the  Yorkshire 

Registries  Act,  1884  (//).     By  this  Act,  wills  affecting 

lands  in  Yorkshire  )naij  he  registered  thereunder  ;  and 

every  will  entitled  to  Ije  registered  under  this  Act  shall 

have  priority  according  to  the  date  of  the  death  of  the 

testator,  if  the  date  of  registration  thereof  be  within, 

or  under   this  Act  to  be   deemed  to  be  within  (/),  a 

period  of  six  months  after  the  death  of  the  testator,  or 

according  to  the  date  of  registration  thereof,  if  such 

date  of  registration  be  not  within,  or  under  this  Act  to 

be  deemed  to  l)e  within,  such  period  of  six  months  (/.). 

(h)    Chadwklc    v.     Turner,   34:  (/t)  Stat.  47  &  18  Vict.  c.  54, 

Beav.   ti34,    L.    It.    1   Ch.   31(i;  s.  5L 

Dart,  y.  &  r.  771,  (Jth  ed.  (i)  See  sect.  11,  wliidi  provides 

(c)  Set;  ante,  pp.  212,  213.  for  registration  of  notice  of  a  will 

(d)  AVius.  Conv.  Stat.  23,  and  within  six  nKinths  after  the  tes- 
n.  (q).  tator's   death,   if  the   will  itself 

(e)  Stat.  37  &  38  Vict.  c.  78.  cannot  be  rej^iatered  within  the 
(/)  Sect.  8.     See  Wm--.  Conv.       same  period. 

Stat.  21 — 24.  (/f)  Sects.  4,   14,  as  amended 

(g)  Ante,  p.  213.  hv  18  &  4i>  Vict.  o.  26,  8.  4. 
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Registration     ^-fliis  Act  also  i^-ovides  for  the  reGristration  of  an  affidavit 

in  Yorkshire  ^  "  .... 

of  affidavit  of  01  intestacy  at  any  tnne  after  the  expn-ation  of  six 
intestacy.  months  from  the  death  of  a  person  holding  land  within 
Yorkshire  and  Kingston-iipon-Hull ;  and  enacts  that, 
where  any  such  affidavit  of  intestacy  has  heen  duly 
registered,  any  assurance  for  valuable  consideration 
made  or  executed  l)y  any  person  who  would  l)e  em- 
powered to  make  or  execute  the  same  in  case  of  such 
intestacy,  and  duly  registered,  shall  have  priority  over 
any  will  of  the  supposed  intestate,  the  date  of  registra- 
tion of  which  shall  be  subsequent  to  the  date  of  regis- 
^'''-  tration  of   such  assurance  or  iciU  and  not  within  or 

under  this  Act  to  be  deemed  to  be  within  a  period  of 
six  months  after  the  death  of  the  supposed  intestate  (/). 
As  we  have  seen  (in),  this  Act  provides  that  no  person 
claiming  any  legal  or  equitable  interest  under  any 
priority  given  by  the  Act  shall  lose  any  such  priority 
merel}'  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud. 


Snncossiou 
Duty. 


As  a  rule,  every  person  succeeding  to  any  beneficial 
interest  in  real  property  as  heir,  or  under  a  will,  upon 
any  death  which  has  occurred  after  the  Succession 
Duty  Act,  1853  (n),  is  charged  with  duty  on  the  value 
of  the  succession  at  the  rate  stated  in  the  note(o). 


ss.  2,  10,  18,  54;  this  Act  com- 
mcuced  on  the  19th  May,  1.S58. 
As  to  succession  duty  generally, 
see  1  Wms.  Y.  &  P.  202  sq. 


(0  Stat.  47  &  48  A'ict.  c.  54, 
s.  12.  The  words  or  will  appear 
superfluous. 

(m)  Ante,  p.  213. 

00  Stat.  K;  &  17  Vict.  e.  5], 

(0)  "Where  the  successor  is  to  the  predecessor  (who  in  the  case  of 
Intestacy  appears  to  be  the  last  possessor  (not  the  last  purchaser  ; 
Hanson  on  Succession  Duty,  2.'59,  240,  ord  ed.),  and  in  the  case  of  a 
will  is  the  testator)  : — 

(1)  Lineal  issue  or  ancestor,  £1  per  cent. 

(2)  Brother  or  sister,  or  descendant  of  a  brother  or  sister,  £3  per 
cent. 

(3)  Brother  or  sister  of  the  father  or  mother,  or  descendant  of  such 
brother  or  sister,  £5  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or  de- 
scendant of  such  brother  or  sister,  £6  per  cent. 

(5)  In  any  other  degree  of  collateral  cousanguinitv,  or  a  stranger 
in  blood,  £10  jter  cent. 
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Succession  duty  is  a  first  charge  on  the  interest  of 
the  successor,  and  of  all  persons  claiming  in  his  right, 
in  all  the  real  property  on  which  it  is  assessed;  and 
is  also  a  deht  due  to  the  Crown  from  the  successor, 
having,  in  the  case  of  real  property  comprised  in  any 
succession,  priority  over  all  charges  and  interests 
created  l)y  him(j>).  Under  this  Act,  the  duty  on  a 
succession  to  real  property  is  pajaible  on  the  value  (to 
be  ascertained  as  directed  in  the  Act)  of  an  annuity 
equal  to  the  annual  value  (q)  of  such  property  during 
the  successor's  life,  or  for  any  less  period  during  which 
he  may  be  entitled ;  and  the  duty  is  to  be  paid  by 
eight  equal  half-yearly  instalments,  commencing  at 
the  end  of  twelve  months  after  the  successor  shall 
have  become  entitled  to  the  beneficial  enjoyment  of 
the  property  (r).  But  if  the  successor  shall  die  before 
all  such  instalments  shall  have  become  due,  then  any 
instalment  not  due  at  his  decease  shall  cease  to  be 
payable ;  except  in  the  case  of  a  successor  who  shall 
have  been  competent  to  dispose  by  will  (s)  of  a  con- 
tinuing interest  in  such  property,  in  which  case  the 

No  duty  is  payable  on  a  succession  by  a  husband  to  a  wife,  or  vice 
versa,  or  by  any  member  of  the  royal  family. 

An  additional  duty  of  10s.  per  cent,  in  case  (1),  and  £i  10s.  per 
cent,  in  the  other  cases,  was  imposed  on  successions  on  deaths  occur- 
ring on  or  after  the  1st  of  July,  1888  ;  and  an  additional  duty  of  £1 
per  cent,  where  the  value  of  any  succession  on  the  death  of  any 
person  dying  on  or  alter  the  1st  of  June,  1889,  exceeded  £10,000, 
or  the  value  of  any  succession  to  real  property  under  the  will  or 
intestacy  of  any  person  so  dying,  together  witli  any  other  benelit 
taken  by  the  successor  under  such  will  or  intestacy,  exceeded  tiie 
same  sum  :  but  these  duties  were  abolished  by  the  Finance  Act,  18'J4. 
See  stats.  51  Vict.  c.  8,  s.  21  ;  52  Yict.  c.  7,  ss.  0,  7  ;  57  &  58  Tict. 
c.  30,  s.  1  and  1st  schedule. 

(p)  Shit.  1()  &  17  Yict.  0.  51,  after   entering   upon  enjoyment, 

B.  42;  see  also  s.  14,  and  btat.  52  and  tlic  other  luilf  either  upon 

Vict.  c.  7,  8.  12.  the  day  of  payment  of  the  last 

(q)  A.-G.  V.  Earl  of  ScJ'lon,  11  nf  such  instalments,  or  by  four 

H.  L.  C.  257.  further  annual  instalments  witli 

(*■)  By  Btat.  51  Yict.  c.  8,  s.  22,  interest  at  £1   per  cent,  on  the 

the   successor  has  the  option  of  amount  remaining  unpaid, 

paying  half  the  succession  duty  (.-)  A.-G.  v.  llalltlt,  2  II.  &  X. 

by  four  equal  annual  instalments,  308. 
Commencing  at  the  end  of  a  year 
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instalments  unpaid  at  his  death  shall  be  a  continuing 
charge  on  such  interest  in  exoneration  of  his  other 
property,  and  shall  l)e  payable  by  the  owner  for  the 
time  l)eing  of  such  interest  (f).  By  the  Finance  Act, 
Estate  r>uty.  1894  (z^,  a  duty  called  estate  duty  is  charged  upon 
the  principal  value  of  all  real  or  personal  property 
which  passes,  whether  upon  intestacy,  by  will  or  by 
settlement,  on  the  death  of  any  person  d3'ing  after  the 
1st  of  August,  1894.  The  rate  of  duty  is  graduated 
according  to  the  value  of  the  estate  as  stated  in  the 
note  (,r) ;  and  to  determine  the  rate  of  duty  to  be  paid, 
all  the  property  so  passing  must,  as  a  rule,  be  aggre- 
gated so  as  to  form  one  estate  (ij).  Where  propert_y, 
in  respect  of  which  estate  duty  is  leviable,  is  settled 
by  the  will  of  the  deceased,  or  having  been  settled  by 


Settlement 
estate  duty. 


(0  Stat.  IG  &  17  Vict.  c.  51, 
s.  21. 

(m)  Stat.  57  &  58  Vict.  c.  30, 
ss.  1,  2,  22,  24.  This  Act  has 
l)een  amended  by  stats.  59  &  60 
Vict.c.  28,  ss.  14—24;  61  &  62 
Vict.  c.  10,  ss.  13,  14 ;  63  Vict. 
c.  7,  ss.  11—14;  7  Edw.  VII. 
c.  13,  ss.  12—16.  Estate  duty 
on  real  property  may  be  paid, 
•with  interest  at  3  per  cent.,  by 
yearly  or  half-yearly  instalments, 


extending  over  eight  years  from 
the  death ;  but  if  the  property 
be  sold,  the  duty  shall  be  paid 
on  completion  of  the  sale.  Stats. 
57  &  58  Vict.  c.  30,  s.  6  (8) ;  59 
&  60  Vict.  c.  28,  s.  18.  As  to 
estate  duty  generally,  see  1  Wms. 
V.  &  P.  224  6'5. 

(x)  Stats.  57  &  58  Vict.  c.  30, 
s.  17  ;  59  &  60  Vict.  c.  28,  s.  17  ; 
63  Vict.  c.  7,  s.  13  ;  7  Edw.  VII. 
c.  7,  s.  12  :— 


Where  the 

principal  \ 

alue  of  the  Estate 

At  the  rate  per 
cent,  of 

£ 

£ 

£,     s.      il. 

Exceeds 

100  and  does  not  exceed 

500  

10     0 

500 

?>                 5! 

1,000  

2     0     0 

1,000 

?'                 5' 

10,000  

3     0     0 

10,000 

?J                 )' 

25.000  

4     0     0 

25,000 

., 

50,000  

4  10     0 

50.000 

,j                 ,, 

75,000  

5     0     0 

75,000 

„ 

100,000  

5  10     0 

100.000 

V 

.^ 

150,000  

6     0     0 

150,000 

5)                 !> 

). 

250,000  

7     0     0 

250,000 

500,000  

8     0     0 

500,000 

750,000  

9     0     0 

750,000 

»> 

1,000,000  

10     0     0 

with  progressive  rates  on  estates  of  larger  value  up  to  £3,000,000. 


(y)  Stats.  57  &  58  Vict.  c.  30,  s.  4 ;  63  Vict.  c.  7,  s.  12  ;  7  Edw.  YII. 
0.  7,  s.  16. 
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some  other  disposition,  taking  effect  after  the  1st  of 
August,  1894,  passes  thereunder  on  the  death  of  the 
deceased  to  some  person  not  "  competent  to  dispose 
of  the  property "  (^),  a  further  estate  duty  (called 
settlement  estate  duty)  is  leviable  at  the  rate  of  one 
per  cent,  on  the  principal  value  of  the  property  so 
settled,  except  where  the  only  life  interest  in  the 
property  after  the  death  of  the  deceased,  is  that  of  a 
wife  or  husband  of  the  deceased  (a).  Where  estate 
duty  is  leviable  on  any  real  property,  a  part  of  the 
estate  duty,  proportionate  to  the  value  of  such  property, 
shall  be  a  first  charge  thereon ;  except  as  against  a 
hoita  fide  purchaser  thereof  for  valuable  consideration 
without  notice  {h).  "Where  property  is  chargeable  with 
estate  duty,  succession  duty  at  the  rate  of  one  per 
cent.  ((')  is  not  leviable  on  any  interest  therein  {d). 
But  the  Act  makes  succession  duty  payable  on  the 
iMncipal  value  {c)  (less  the  estate  duty  and  expenses 
of  paying  the  same)  of  any  real  property,  where  the 
successor  is  "  competent  to  dispose  of  the  property  (/'). 

(£)  Tins  means,  with  reg;ard  to  s.  9  (1) ;  Be  Palmer,  1000,  W.  N.  9. 
laud,  not  comjxjtent  to  dispose;  of  (c)  Ante,  p.  2(34,  n.  (o). 

the  whole  estate  therein  as  tenant  (rf)  Sect.  1  and  1st  schedule, 

in  fee  simple  or  in  tail  or  under  (f)  See  s.  6. 

a  power  exercisable  for  one's  own  (/)    Sect.    18;    see    note    («) 

benefit ;  see  s.  22  (2,  o).  above.     In  such   cases   the   snc- 

(a)  Stats.  57  &  .58  Vict.  c.  30,  cession  duty   is  payable  by  tho 

ss.  f),  17,  21  (4) ;  59  &  GO  Vict.  same   instalments  and  with  tlie 

c.  28,  s.  19;  61  &  62  Vict.  c.  10,  sami;  interest  as  estate   duty  on 

s.  13,  14.  real  estate ;  see  note  («)  above. 

(6)  Stat.  57  &  58  Vict.  c.  30, 
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CHAPTER   XI. 


OF    CREDITORS     RIGHTS. 


Liability  ia 
respect  of 
judgment 
debts. 


In  the  present  chapter  it  is  proposed  to  consider 
the  rights,  which  creditors  may  acquire,  to  take  free- 
holds in  their  debtors'  possession,  to  satisfy  their 
debts.  The  habihty  of  an  estate  of  freehold  to  aliena- 
tion for  debt  has  been  already  briefly  noticed  (a) ;  and 
we  have  seen  that  it  may  arise  either  in  the  tenant's 
lifetime,  or,  in  the  cases  of  estates  of  inheritance,  after 
his  death.  Alienation  for  ordinary  debts  may  take 
place  in  the  tenant's  lifetime,  either  in  execution  of 
a  judgment  against  him  or  on  his  bankruptcy.  But 
in  the  case  of  debts  to  the  Crown,  the  debtor's  lands 
may  be  taken,  as  well  in  his  lifetime  as  after  his 
death,  under  the  special  remedies,  which  the  Crown, 
has  for  the  recovery  of  its  debts.  We  will  examine, 
first,  the  liability  of  an  estate  in  fee  simple  to  aliena- 
tion for  debt ;  then  that  of  estates  tail  and  of  freehold 
estates  not  of  inheritance;  and  will  consider,  lasth', 
the  liability  of  trust  estates  to  creditors. 

First,  then,  with  regard  to  the  liability  attached 
to  an  estate  in  fee  simple  to  be  seized  for  the  tenant's 
debts  in  his  lifetime,  the  mere  contracting  of  a  debt 
gives  the  creditor  no  charge  on  the  debtor's  propertv, 
but  only  the  right  to  sue  him  personally  (/>).  And  it 
is  not  until  the  creditor  has  obtained  the  judgment 


(a)  Ante,  p.  81. 

{b)  Turner,  L.  J.,  Johnson  v. 
aaUaqhn;  3  De  G.  F.  &  J.  494, 
.Tlit,  020;  James,  L.  J.,  I'ih'  v. 
Filegibbon,  17  Cii.  D.  454,  401; 


He  Ehrmann  Bros.,  Ltd..  190G. 
2  Ch.  097,  709.  There  was  an 
exception,  at  common  law,  in  tlie 
case  of  a  debt  to  the  Crown  ;  sec 
below. 
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of  a  court  of  justice  in  his  favour  that  the  debtor's 
propert}^  can  be  taken,  in  execution  of  tJtr  judgment  (r), 
to  satisfy  his  claim.     In  our  law,  the  judgment  debts  Judgment 
of  a  tenant  in  fee  long  affected  his  lands  with  a  peculiar  "*^'^*'^- 
and  extensive  liability  to  be  taken  in  execution,  not  j 
only  in  his  own  hands,  but  also  in  the  hands  of  pur-  ' 
chasers  from  him.     At  the  j)resent  time,  liowever,  a 
course  of  complicated  legislation  has  ended  in  placing 
such  restrictions  on  the  exercise  of  judgment  creditors' 
rights  against   their   debtors'   lands,  as  reduce   to  a 
iiii)iiiint))i  the  possibility  of  any  hardship  being  caused 
to  a  purchaser  for  value.     The  first  enactment  which 
gave  to   a   judgment  creditor  a  remedy  against   the 
lands    of    his    debtor   was    made    in    the    reign    of 
Edward  I.  (d),  shortly  before  the  passing  of  the  Statute 
of  (Jnia  Emptores  {('),  which  sanctioned   the  full  and  I 
free  alienation  of  fee  simple  estates.     By  this  enact- 
ment it  is  provided,  that,  when  a  debt  is  recovered  or 
acknowledged   in   the   King's  Court  (/),  or  damages 
awarded,  it  shall  be  thenceforth  in  the  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ  i 
of  fieri  facias   vmto    the   sheriff    of    the    lands   and 
goods  ig),  or  that  the  sheriff  deliver  to   him  all  the 
chattels  of  the  debtor  (saving  only  his  oxen  and  beasts  ^ 
of  his  plough)  (li),  and  tiie  one  licdf  of  Jiis  land,  until  ' 
the  debt  be  levied  according  to  a  reasonable  price  or 
extent.     The  writ  issued  by  the  Court  to  the  sheriff, 
under  the  authority  of  this  statute,  was  called  a  writ 
of  elegit ;  so  named,  because  it  was  stated  in  the  writ  AVrit  uf  dcrjit. 
that  the  creditor  had  elected    {elegit)   to  pursue  the 
remedy  which  the  statute  had  thus  provided  for  him  (/). 

(fi)  See  ante,  p.  21,  n.  (c).  the  year  1884.  it  has  no  longer 

((/)  Stat.  llJEdw.  I.e.  18, ealled  been  possible  tu  take  the  tjixuh  of 

the  Statute   of  Westmiuster  the  a  debtor  under  a  writ   of  ihgit. 

Second.  and   tlio    writ    lias   extended    to 

(e)  Stat.  18  Edw.  I.  c.  1.  lands   and   hereditaments   only ; 

(/)  Ant>!,  p,  'J,  n.  (e).  see   stat.   4G   &   47   Vict.   c.   52, 

(jg)  As  to  the  writ  of  fieri  facias  a.  14(J.  sub-s.  1. 

SCO  VVms.  Pers.  Prop.  9\»,  IGth  ed.  (t)  Co.  Litt.  289  b ;  Bac.  Abr. 

(7i)  Since  the  commencomeut  of  tit.  Execution  (C  2). 
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One  moiety  only  of  tlie  land  was  allowed  to  be  taken, 
because  it  was  necessary,  according  to  the  feudal  con- 
stitution of  our  law,  that,  whatever  were  the  difficulties 
of  the  tenant,  enough  land  should  be  left  him  to 
enable  him  to  perform  the  services  due  to  his  lord  (A). 
The  statute,  it  will  be  observed,  was  passed  prior  to 
the  time  when  the  alienation  of  estates  in  fee  simple 
was  sanctioned  by  Parliament,  and  there  can  be  no 
,  doubt,  that  long  after  the  passing  of  this  statute  the 
vendors  and  purchasers  of  landed  property  held  a  far 
less  important  place  in  legal  consideration  than  they 
Construction  do  at  present.  This  circumstance  may  account  for 
of  the  statute,  ^j^g  somewhat  harsh  construction,  which  was  soon 
placed  on  this  statute,  and  which  continued  to  be 
applied  to  it,  until  its  replacement  by  an  enlarged  and 
amended  Act  of  modern  date  (/).  It  was  held  that,  if 
at  the  time  when  the  judgment  of  the  Court  was  given 
for  the  recovery  of  the  debt,  or  awarding  the  damages, 
the  debtor  had  lands,  but  afterwards  sold  them,  the 
creditor  might  still,  under  the  writ  with  which  the 
statute  had  furnished  him,  take  a  moiety  of  the  lands 
out  of  the  hands  of  the  purchaser  (m).  It  thus  became 
important  for  all  purchasers  of  lands  to  ascertain,  that 
those  from  whom  they  purchased  had  no  judgments 
against  them.  For,  if  any  such  existed,  one  moiety 
of  the  lands  would  still  remain  liable  to  be  taken  out 
of  the  hands  of  the  purchaser  to  satisfy  the  judgment 
debt  or  damages.  It  was  also  held  that  if  the  debtor 
purchased  lands  after  the  date  of  the  judgment,  and 
then  sold  them  again,  even  these  lands  would  be  liable, 
in  the  hands  of  the  purchaser,  to  satisfy  the  claims  of 
the  creditors  under  the  writ  of  elegit  (»).  In  conse- 
quence of  the  construction  thus  put  upon  the  statute, 
judgment  debts  became  incumbrances  upon  the  title 

(/f)  Wright's  Tenures,  170.  («)  Bruce  v.  Buchess  of  Marl- 

ll)  Stat.  1  &  2  Vict.  c.  110.  horoufih,   2   P.    Wms.    491 ;  Sug. 

(m)  Sir  John  de  Moleymi'  case,  V.  &  P.  520  ;  3  Prest.  Abst.  326, 

Year  Book,  30  Edw.  III.  2-1  a.  334, 335. 
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to  every  estate  in  fee  simple,  which  it  was  necessary 
to  discover  and  remove  previously  to  every  purchase. 
To  facihtate  purchasers  and  others  in  their  search  for 
judgments,  an  alphabetical  docket  or  index  of  judg-  Dockets, 
ments  was  provided  by  an  Act  of  William  and  Mary  (o), 
to  be  kept  in  each  of  the  Courts,  open  to  public  in- 
spection and  search.  But,  by  an  enactment  of  the 
last  reign  {}>)  these  dockets  have  now  been  closed,  Now  closed, 
and  the  ancient  statute  is,  with  respect  to  purchasers, 
virtually  repealed  ((/). 

The  rights  of  judgment  creditors  against  the  lands  judgments 
of  their  debtors  were  remodelled   by  the  Judgments  ^^^'  ^^^^' 
Act,  1838  (}•).     The  old  statute  extended  to  only  one  The  whole  of 
half  of  the  lands  of  the  debtor ;  but,  by  this  Act,  the  |J;\^;i"^' '''''' 
whole  of  the  lands,  and  all  other  hereditaments  of  the 
debtor,  can  be  taken  under  the  writ  of  ch'iiit^s).     The 
power  of  the  judgment  creditor  to  take  lands  out  of 
the  hands  of  purchasers  was  no  longer  left  to  depend 
on  a  forced  construction,  such  as  that  applied  to  the 
old  statute  ;  for  this  Act  expressly  extends  the  remedy 
of  the  judgment  creditor  to  lands  of  which  the  debtor 
shall  have  been  seised  or  possessed    at   the   time  of 
entering  up  the  judgment,  or  at  any  time  aftericards. 
It  was  also  expressly  provided  that  a  judgment  should 
operate  as  a  charge  on  such  lands  (0.     But  no  judg-  Registry  of 
ment  should  by  virtue  of  this  Act  affect  any  heredita-  ju^^sments. 
ments   as    to    purchasers,    mortgagees,   or   creditors, 
unless   registered   against   the   debtor's   name  in  an 
Index  which  the  Act  directed  to  be  kept  for  the  warn- 
ing of  purchasers,  at  the  office  of  the  Court  of  Common 
Pleas  (/().      By    the    Judgments    Act,    1889  (.r),   this  Ec-registm- 

tion. 

(o)  Stat.  4  i&  5  Will.   &  Jlary,  3  &   1  Vict.  c.  82 ;  18  &  10  Vict, 

c.   20,   made  perpetual   by   stut.  c.  15  ;  and  23  &  21  Vict.  c.  38. 
7  &  8  Will.  III.  c.  3G.  (s)  Stat.  1  &  2  Vict.  c.  1 10,  s.  11. 

(p)  Stat.   2   &   3   Vict.    c.  11,  (0  Sect.  13. 

S3.  1,2.  (u)  Stats.   1  &  2  Vict.  c.  110, 

iq)  Sec  1  Dart,  V.  &  P.  525—  s.    I'J;    2  &  3  Vict.  c.  11,  s.    3; 

530,  0th  ed.  18  &  10  Vict.  c.  15,  s.  10;  Sug. 

(r)  Stat.    1   &   2   Vict.  c.  110,  V.  &  P.  530  *•.;. 
ameaded  by  2  &  3  Vict.  c.  11 ;  (»)  Stut.  2  &  3  Vict.  c.  11,  s.  1. 
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Protcclion  to 
purchasers 
without 
notice. 


registration  was  required  to  be  repeated  every  five 
years  (,?/) ;  and  it  was  provided,  in  favour  of  purchasers 
without  notice  (~~)  of  any  judgments,  that  no  judgments, 
although  duly  registered,  should  affect  any  heredita- 
ments as  against  such  purchasers  more  extensively 
than  a  duly  docketed  judgment  would  have  bound 
such  purchasers  before  the  Judgments  Act,  1838  (a). 


Later  Acts 
abolishing 
lien  of 
judgments. 


Subsequent  legislation  has,  however,  very  greatly 
modified  the  effect  of  these  enactments.  It  was  first 
provided,  by  an  Act  of  18G0(/>),  that  no  judgment  to 
be  entered  up  after  the  passing  of  the  Act  should  affect 
any  land  as  to  a  bond  fide  purchaser  or  mortgagee 
(whether  with  or  without  notice  of  such  judgment), 
unless  a  writ  or  other  due  process  of  execution  should 
have  been  issued  and  registered  as  mentioned  in  the 
Act  ((')  before  the  execution  of  the  conveyance  or  mort- 
gage, and  the  payment  of  the  purchase  or  mortgage 
money,  and  unless  the  writ  or  process  were  executed 


(y)  But  by  the  Judgments  Act, 
1855,  the  purchaser  was  bound 
if  the  judgment  were  registered 
within  five  years  before  tlie  exe- 
cution of  the  conveyance  to  him, 
although  more  than  five  years 
should  have  elapsed  since  the 
last  previous  registration;  stat. 
18  &  19  Vict.  c.  15,  s.  6.  As  to 
the  priority  of  judgments  infer  se, 
see  Beavan  v.  The  Earl  of  Oxford, 
6  De  G.  M.  &  G.  492 ;  JRe  Lord 
Kensington,  29  Ch.  D.  527. 

(z)  By  the  Judgments  Acts, 
1840  and  1855,  purchasers  were 
not  to  be  aftected  by  any  judg. 
ments  not  duly  registered  and 
re-registered,  of  which  they  had 
notice ;  stats.  8  &  4  Vict.  c.  82, 
s.  2  ;  18  &  19  A'ict.  c.  15.  ss.  4,  5. 

(a)  Stat.  2  &  8  Vict.  c.  11, 
s.  5  ;  Lane  v.  Jaclcson,  20  Bcav. 
535.  The  effect  of  judgments 
under  these  Acts  was  extended 
to  all  decrees,  orders  or  rules, 
made  by  the  courts  of  equity  and 
of  common  law,  or  in  matters 
of  bankruptcy  or  lunacy ;  stats. 


1&2  Vict.  c.  110,  s.  18;  2  &  3 
Vict.  c.  11,  ss.  4,  5 ;  3  &  4  Vict, 
c.  82,  s.  2 ;  18  &  19  Yict.  c.  15, 
ss.  4 — 6.  See  Jones  v.  Williams, 
11  A.  &  E.  175,  8  M.  &  W.  349  ; 
Doe  V.  Amey,  8  M.  &  ^y.  565  ; 
Wells  V.  Gibbs,  3  Beav.  399; 
Dvke  of  Beaufort  v.  Phillips, 
1  De  G.  &  S.  321.  As  to  enter- 
ing satisfaction  on  judgments,  see 
Stat.  23  &  24  Vict.  c.  115,  s.  2. 

(b)  Stat.  23  &  24  Vict.  e.  38, 
s.  1 ;  passed  23rd  July,  1860,  and 
afi'ecting  judgments  entered  upon 
as  well  as  after  that  date,  since 
statutes  take  eflect  from  the  first 
instant  of  the  day  of  their  pass- 
ing ;  Sug.  V.  &  v.  530 ;  Tomlin- 
son  v.  Bulloch,  4  Q.  B.  D.  230  ;  see 
Goldsmiths'  Co.  v.  West  Metro- 
2Jolitan  By.  Co.,  1904,  1  K.  B.  1. 

(c)  By  s.  2,  this  registration 
was  required  to  be  made  in  the 
judgment  creditor  s  name,  so  that 
it  was  still  necessary  to  searcL 
for  judgments  against  the  debtor's 
name  in  the  registry  above  re- 
ferred to. 
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within  three  calendar  months  from  the  time  when  it 
was  registered.  Then  by  the  Judgments  Act,  1864  (d),  ^"'J°"J/j^^^ 
no  judgment  (c)  to  be  entered  up  after  the  passing  of 
the  Act  should  affect  any  land,  of  whatever  tenure, 
until  such  land  should  have  been  actually  delivered  in 
execution  by  virtue  of  a  writ  of  elegit,  or  other  lawful 
authority,  in  pursuance  of  such  judgment  ( /").  This 
Act  required  every  writ,  by  virtue  whereof  any  land 
sliould  have  been,  actually  delivered  in  execution,  to  be 
registered  against  the  debtor's  name,  and  provided 
that  no  other  registration  of  the  judgment  should  be 
necessary  for  any  purpose  (f/).    But  it  was  decided  that 

0/)  Stat.  27  &  28  Vict.  c.  112,  s.  1 ;  passed  29th  July,  1SG4;  see 
ante,  p.  272,  u.  (&). 

(e)  Including  registered  decrees,  orders  of  courts  of  equity  and 
bankruptcy,  and  other  orders  having  the  operation  of  a  judgment ; 
s.  2.     The  provisions  of  this  Act,  and  of  the  i)revious  Act  of  IStJl), 
also  extended  to  recognisances  and  statutes.     A  recognisance  is  an  Recogni- 
ohligation  entered  into  before  some  court  of  record  or  magistrate  duly  sauces, 
authorised,  whereby  one  acknowledges  himself  to  owe  to  the  Queeu 
or  some  other  a  certain  sum,  and  conditioned  to  be  void  on  the  hap- 
pening of  a  particular  event,  as,  if  he  or  some  other  appear  in  court 
when  required,  keep  the  peace  or  pay  a  debt.     Before  the  Act  of 
1800,  recognisances  duly  enrolled  bound  all  lands  which  the  debtor 
had  at  the  time  or  after;  see  stats.  13  Edw.  I.  c.  18  ;  29  Car.  II.  c.  3, 
s.   18;    13ro.  Abr.  Eecognisans,  4,  7;  Uac.  Abr.   Execution  (B) ;    2 
Black.  Comm.  341 ;  2  AVms.   Saund.  0  a,  n,  (5) ;  2  Tidd's  Practice, 
1083,  9th  ed, ;  Parke,  I?.,  R.  v.  Ellis,  4  Ex.  t;52,  t!62 ;  Wms.  Exors. 
1006,  7th  ed.  ;  767,  10th  cd.     Statutes  merchant  and  stai)le,  and  re-  Statutes 
cognisauces  in  the  nature  of  a  statute  staple  were  modes  of  charging   ^Merchant 
lauds   with  the  payment  of  a  debt  under  certain   statutes,  which,   and  Staple, 
having   long   been  obsolete,  were  repealed    in    18tj3.      Sei;  2  Black. 
Comm.  160;  AVms.  E.x^ors.  tihi  sup.;  stat.  26  &  27  Vict.  c.  125. 

(/)  Under  this  Act,  the  judg-  Antltony,  1892,  1  Ch.  450;  JbAns 

ment  creditor  acquired  no   riglit  v.  Pink,  1900,  1  Ch.  296;  1  Wms. 

in   the  judgment  debtor's  lands  V.  &  P.  515,  n.  (e). 
until  he  had  gut  the  sheriffs  re-  (;/)  Stat.  27  &  28  Vict,  c,  112, 

turn  to  tlie  writ,  whereby  an  estate  s.  3.     In  1875  the  ofliee  of  the 

hy   eleijit   in   the   debtor's    lands  Court  of  Common  Pleas  became 

became  vested  in  him ;  but  upon  the  ofHce  of  the  Common  Pleas 

such  actual  delivery  in  execution  Division  of  the  High    Court   of 

he  acquired  the  charge  given  by  justice  (ante,  p.  167) ;  and  in  1879 

the   Act  of   1838  on  the   lands  ;  this  ofliee  was  amalgamated  with 

and   the  priorities   of  judgment  the  Central  Ofliee  of  the  Supremo 

creditors  were  determined  by  the  Court,  to  which  the  registers  of 

dates  on  which  their  writs  were  judgments  and  of  writs  of  execu- 

plaeed  in  the  sheriff's  hands.    See  tion  were  then  transferred,  anil 

(luest  v.  Cowbridije  Railway  Co.,  where   all    subsequent    registra- 

L.  R.  6  Eq.  619 ;  llatton  v.  Hay-  tions  and  searches  were  i-equired 

wood,  L.  R.  9  Ch.  229,  236;  Re  to  be  made:  stnt.  42  &  43  Viet. 

Fo-pe,  17  Q.  B.  D.  743,  745,  751 ;  c.  78 ;  R.  S.  C.  1883,  Order  XLl. 
Be  Eobson,  33  Ch.  D.  493;    Re 

W.R.P.  18 
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the  actual  delivery  in  execution  of  any  land  was  not 
avoided,  although  the  writ  were  not  suhsequently  re- 
gistered (//).     To  remedy  this,  it  was  enacted  by  the 
LandChargfos,  Land  Charges  Registration  and  Searches  Act,  1888  (i), 

&o.,  Act.  1888,     ,  *=    .         *=      _  ^.       .        ,       T   ..      ,     T        1 

that  every  writ  or  order  anectnig  land  (including  here- 
ditaments of  any  tenure)  issued  or  made  by  any  Court 
for  the  purpose  of  enforcing  a  judgment  (/,),  and  every 
delivery  in  execution  or  other  proceeding  taken  in  pur- 
suance of  any  such  writ  or  order  shall  be  void,  as  against 
a  purvhaHcr  for  ralur  (/)  of  the  land,  unless  the  writ  or 
order  is  for  the  time  being  duly  registered  against  the 
name  of  the  person  whose  land  is  affected,  in  the  Office 
of  Land  Registry  {m).  Registration  under  this  Act 
ceases  to  have  effect  at  the  expiration  of  five  years,  but 
ma}'  be  renewed,  and,  if  renewed,  has  effect  for  five 
years  from  the  date  of  the  renewal  (;?).  Lastly,  by 
Land  Charges  ^\^q  Ij^n^  Charges  Act,  1900  {()),  a  judgment,  whether 
obtained  before  or  after  the  commencement  of  the 
Act  (p),  shall  not  operate  as  a  charge  on  land,  or  on 
ally  interest  in  land,  or  on  the  unpaid  purchase  money 
for  any  land,  unless  or  until  a  writ  or  order  for  the 
purpose  of  enforcing  it  is  registered  under  the  Act  of 
1888.  And  as  from  the  commencement  of  the  Act  of 
1900  the  register  of  judgments  under  the  Act  of  1838 

■    (/i)  He  Fope,  17  Q.  B.  D.  743.  (m)  Eegistration  of  a  writ  or 

It  was  considered  that  re.oistra-  order  under  this  Act  has  the  same 

tion  was  chiefly  required  for  the  etTect  as  and  makes  uuuecessary 

purpose  of  obtaining  an  order  for  registration  thereof  in  the  Central 

sale  under  section  -i  of  the  Act;  Officeunder  any  other  Act;  8.5(4). 

see  below,  p.  275.  Due  provision  is  made  for  searclics 

(/)  Stat.  51  &  52  Vict.  c.  51,  in  the  register  established  by  this 

ss.  4,  5.  6.  Act ;  ss.  15 — 17.    The  registration 

(7^)   Including    any    order     or  of  a  writ  or  order  afl'ecting  land 

decree    having    the   effect  of    a  may  be  vacated  pursuant  to  an 

iudgraent,  except  an  order  made  order  of  the   High    Court   or   a 

1)V  a  court  having  jurisdiction  in  judge;  stat.  53  &  54  Vict.  c.  G9, 

liankruptcy  in  exercise   of  that  s.  19. 

Turisiliction;  s.  4.  (n)  Stat.  51  &  52  Vict.  c.  51, 

(0  Including  a  mortgagee  or  s.  5  (3). 

lessee,  or  other   person  who  for  (o)  Stat.  Co  &  64  Vict.  c.  26, 

valuable  consideration  takes  any  s.  2  (1),  also  applying  to  a  recog- 

iuterest   in  or  charge   on   land:  nisance;  onfe,  p.  273,  n.  (c). 


4.  ip)  1st  July,  1901;  s.  G. 
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and  the  registers  of  writs  under  the  Acts  of  1860  and 
1864  have  been  closed  (q),  and  the  provisions  of  the 
Judgments  Acts,  1838  to  1855,  relating  to  the  registra- 
tion of  judgments  (r)  and  the  above  stated  provisions 
of  the  Acts  of  1860  and  1864  («)  repealed  (/). 

We  will  now  advert  to  the  means  by  which  a  judg-  Romodios  of 
ment  creditor,  who  has  taken  his  debtor's  lands  in  ereditdn" 
execution,  may  realise  his  debt.     First,  he  may  hold 
the  lands,  as  tenant  by  clcnif,  until  the  debt  be  satisfied  Tenant  by 
out  of  the  rents  and  profits  (k)  ;  and  this  was  formerly  ^  '^^'  * 
his  onl}^  remedy  (x).     A  tenancy  by  elef/it  is  a  chattel 
real,  passing  to  the  executor  or  administrator,  not  the 
heir  (//),  and   the  tenant  was  expressly  provided   by 
statute  with  the   freeholder's  remedy  for   disposses- 
sion (z).     Secondly,  the  Judgments  Act,  1838,  enabled  i 
the  creditor  to  take  proceedings  in  equity  to  realise  hisj 
charge  on  the  debtor's  land  (a).     And  now  under  the! 
Judgments  Act,  1864  (I)),  every  creditor,  to  whom  any 
land  of  his  debtor  shall  have  been  actually  delivered 
in  execution  by  virtue  of  any  judgment  (c),  may  obtain 
an  order  for  the  sale  of  his  debtor's  interest  in  such 
land.     The  other  judgment  creditors,  if  any,  are  to  be 
served  with  notice  of  the  order  for  sale ;  and  the  pro- 
ceeds of  the  sale  are  to  be  distributed  amongst  the 

(q)  Sect.  2  (3).    Those  registers  c.  110,  s.  11;  Re  Anthony,  1892, 

]iav(!  been  transferred  to  the  ofJici;  1  Ch.  450. 

of  Land  Registry ;  s.  1  and  Order  {x)  See  Neate  v.  Buhe  of  Marl- 

thereundor,  W.  N.  IStli  August,  horouqh,  3  My.  &  Cr.  407,  417. 

1900.  ('/)  t'o.  ritt.43  b;  sec  ante,  p.  -Jf). 

(r)  Viz.,Stats.l&2Vict.c.  110,  (z)  Stat.  1:5  Edw.  I.  c.  18. 

ss.  19,  21  (partly);  2  &  3  Vict.  c.  (n)  Stat.   1   &  2  Vict.  c.   110, 

11,  ss.  2,  3,  4  (except  as  to  liif  a.  13;  ante,  p.  271. 

peiide7iK),5—i};  3  &  4  Vict.  c.  82,  (h)  Stat.  27  &  28  Vict.  c.  112, 

s.  2;    18  &  19  Vict.  c.   15,  ss.  2  s.  4.     The  application   imist   be 

(partly),  3  (except  as  to  lin  pen-  made  in  tlie  Chancery  Uivisiou 

dens),  4 — S  ;  anti\  pp.  271.  272.  by  originating  suunnoas;  U.  S.  ('. 

(s)  Viz.,  Stats.  23  &  24  Vict.  c.  (N'ov.  1893).  Order  lA.,  rule  9  13. 

38,  ss.  1—5  ;  27  &  28  Vict.  c.  1 12,  (r)  The  Act  here  added,  "  anil 

ss.  1 — 3 ;  ante,  pp.  272,  273.  whose  writ  or  other   process   of 

(t)  Sect.  5.  execution    sliall    be   duly   regis- 

(m)   2    Inst.    .390 ;     2     Black.  tered ; "    but    these   words   were 

Comm.  101;  2  Wms.  Saund.  72,  repealed   by   the   liund   Charges 

not,o(t;);   I<:iphinstoi)0  and  Clark  .\ct,  1900.  ' 
on  Searches,  07  ;  Stat.  I  vV-  2  N'ict. 
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persons  who  may  be  found  entitled  thereto,  according 
to  their  priorities  (d). 

It  appears  from  this  long  chain  of  legislation,  that  a 
judgment  creditor  can  now  take  under  the  writ  of  drf/it 
all  hereditaments  belonging  to  his  debtor  at  the  time 
of  the  judgment  or  at  any  time  after;  but  since  the 
commencement  of  the  Land  Charges  Act,  1900  {e), 
no  judgment  of  whatever  date  is  a  charge  on  land 
until  a  writ  or  order  for  enforcing  it  has  been  duly 
registered.  Without  such  registration,  therefore,  the 
judgment  creditor  does  not  acquire  the  statutory 
charge  (_/)  upon  the  debtor's  lands,  even  though  the 
lands  have  been  actually  delivered  in  execution.  On 
the  other  hand,  actual  delivery  of  the  lands  in  execu- 
tion is  still  necessary  in  order  to  enable  the  creditor 
to  obtain  an  order  for  sale  under  the  Judgments  Act, 
1864  (g).  And  the  actual  delivery  of  lands  in  execution 
under  an  unregistered  writ  is  not  made  void,  except  as 
against  a  purchaser  for  value  (//) ;  and  appears  there- 
fore still  to  vest  in  the  creditor  an  estate  by  elegit  (/) 
valid  as  against  the  debtor  himself,  his  representatives 
in  law,  and  assigns  by  voluntary  eonreyance,  though 
voidable  in  default  of  due  registration  of  the  w^rit  as 
against  purchasers  from  him  for  value  (J).  A  judgment 
creditor  should  of  course  now  register  his  writ  directly 
it  is  obtained  ;  and  if  he  remain  tenant  by  elegit  for 
five  years  without  having  obtained  a  sale,  he  should 
duly  re-register  the  writ  (/,). 


(d)  Sect.  5. 

(e)  Aide,  p.  274. 
(/)  An(e,Y)-  271. 

(g)  Ante,  p.  275.  The  Land 
Charges  Act,  1900,  has  left  open 
the  cjuestions — (1)  wht'ther  the 
statutory  charge  is  acquired  by 
the  mere  registration  of  a  writ, 
which  is  not  executed,  and 
(2)  whether  an  order  for  sale 
can  be  obtained  when  the 
writ  has  been  executed  but  not 


registered. 

(/t)  Ante,  p.  274. 

(0  Ante,  p.  273,  n.  (/). 

(j)  It  is,  however,  a  question 
whether  the  actual  delivery  of 
land  in  execution  luider  an  un- 
registered writ  is  not  valid  as 
against  a  purchaser,  who  has 
notice  of  the  execution ;  see  1 
AVms.  V.  &  P.  515—517. 

(/.)  See  ante,  p.  274. 
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Lands  in  either  of  the  counties  palatine  of  Lancaster  Counties 
or  Durham  were  afifected  both  by  judgments  of  the  P'^'''*'"'^- 
Courts  at  Westminster,  and  also  by  judgments  of  the 
Palatine  Court  (/).    These  latter  judgments  had,  within 
the  county  palatine,  the  same  effect  as  judgments  of 
the  Courts  of  Westminster ;   and  an  index  for  their 
registration  was   established  in  each  of  the  counties 
palatine,  similar   to  the   index  of   judgments  at   the 
Common  Pleas  (/;0-     And  by  an  Act  of  1855  (n)  it  was 
provided  that  no  judgment  of  anti  Court  should  bind 
lands  in  the  counties  palatine,  as  against  purchasers, 
mortgagees,  or  creditors,   unless  duly  registered   and 
re-registered  in  the   Court  of  the  county  palatine  in 
which  the  lands  were  situate.     But  the  Acts  of  18G0, 
1864, 1888  and  1900,  altering  the  law  of  judgments  (o), 
apply  to  lands  in  the  counties  palatine  as  well  as  else- 
where in  England  (p).    Under  the  Middlesex  and  York-  Lands  in 
shire  Registry  Acts(r/),  before  judgments  could  affect  an^York^ 
lands  in  either  of  those  counties,  they  were  required  to  shire, 
be  registered  in  the  county  register.    But  the  necessity 
for  so  registering  judgments  appears   to   have  been 

(I)  2  Wms.  Saund  191.  (n)  Stat.  IS  &  19  Vict.  c.  15, 

(m)  Stat.   1  &  2  Vict.   c.  110,       ss.  2,  3. 
8.  21 ;  13  &  11  Vict.  c.  43,  s.  24.  (o)  Ante,  pp.  271—274. 

(p)  In  1836  tho  palatinate  jurisdiction  within  the  county  of 
Durliam,  wliich  formerly  belonged  to  the  Bishop  of  Durham,  was 
transferred  to  the  Crown;  stats.  G  &  7  Will.  IV.  c.  19;  21  &  22  Viet, 
c.  45.  By  the  Judicature  Acts  of  1S73 — .5,  the  jurisdiction  of  tlio 
(.!ourt  of  Common  Pleas  at  Lancaster  and  of  the  Court  of  I'isas  at 
Durham  was  transferred  to  the  High  Court  of  Justice;  and  tliat  of 
the  Lancaster  Chancery  Court  of  Appeal  to  the  Court  of  Apiical, 
which  is  a  branch  of  the  Supreme  Court;  stats.  3fJ  &  37  Vict.  c.  GfJ, 
ss.  16—18;  37  &  38  Viet.  c.  S3.  But  the  Courts  of  Chancery  of  the 
counties  palatine  of  Jjoncaster  and  Durham  still  exercise  juris- 
diction; see  stats.  13  &  14  Vict.  e.  43;  17  &  18  Vict.  c.  82;  He 
Loncfdemlale  Cotton  Spinning  i'u.,  8  Ch.  1).  150,  a.s  to  LancastiT ; 
52  &  53  Viet.  e.  47,  as  to  Durham.  Lands  in  the  county  palatine 
of  Chester,  and  in  the  principality  of  Wales,  were  in  lb3(t  placed 
exclusively  within  the  iurisdietion  of  the  Courts  at  Westminster; 
Btat.  11  Ceo.  IV.  &  1  AVill.  IV.  c.  70,  s.  14. 

(7)  Stats.  7  Anne,  e.  20,  s.  18,  s.    19  (G  Anne,  c.  35.  s.  19,  in 

as  to  Middlesex;  (i  Anne,  c.  2(1,  lluft'head),  as  to  the  East  Hiding; 

8.  5  (5  &  0  Anne,  c.  18,  s.  4,  in  8  (ieo.    II.  c.  6,  s.   1,  as  to  the 

Ruft'head),  as  to  the  West  Hiding  North    Hiding  ;    see   JJenhnm   v. 

of    Yorkshire:    0    Aime,    e.    (52,  A'ant?,  3  De  C.  F.  &  J.  318. 


278 


OF    COItPOREAL    HEIIEDITAMENTS. 


Judgments 
of  inferior 
courts. 


Bankruptcy. 


removed  by  the  Act  of  1864,  depriving  subsequent 
judgments  of  their  lien  on  lands (/).  And  under  the 
Land  Charges  Act,  1900  («),  a  writ  or  order  affecting 
lands  in  Middlesex  is  not  required  to  be  registered  in 
the  Middlesex  register.  Under  the  Yorkshire  Kegis- 
tries  Act,  1884  (t),  however,  it  seems  that  an  execution 
creditor  should  register  his  writ  in  Yorkshire  in  order 
to  secure  undisputed  priority  over  any  subsequent  assur- 
ance of  the  land  (a).  Judgments  of  county  courts  and 
other  inferior  courts  must  be  removed  into  the  High 
Court  before  they  can  affect  freehold  lands  (,/).  And 
judgments  of  the  superior  (//)  and  of  certain  inferior  (^) 
courts  in  England,  Scotland  or  Ireland  may  now  be 
rendered  as  effectual  as  judgments  of  similar  courts 
in  any  other  part  of  the  United  Kingdom. 

Secondly,  freeholds  are  subject  to  involuntary 
alienation  for  debt  in  the  tenant's  lifetime  in  the  case 
of  his  bankruptcy.  Bankruptcy  is  the  name  given  to 
the  judicial  proceedings,  first  introduced  by  statutes  of 
Henry  VIII.  and  Elizabeth  (a),  by  which  a  man  may 
be  released  from  his  debts,  after  surrendering  all  his 
property  to  his  creditors.  By  the  Bankruptcy  Act, 
1883,  when  a  debtor  is  adjudged  bankrupt,  the  whole 
of  his  freehold  as  well  as  his  personal  estate,  vests '  in 
the  trustee  under  the  Act,  who  is  empowered  to  sell 
the  same  and  divide  the  proceeds  amongst  the  creditors 
who  have  proved  their  debts  (h).  And  any  real  estate 
which  may  be  acquired  by  or  devolve  on  a  bankrupt 


(r)  Stat.  27  &  28  Vict.  c.  112, 
s.  3 ;  ante,  p.  273. 

(s)  Stat.  63  &  6t  A'ict.  c.  26, 
s.  4 ;  see  ante,  p.  274. 

(0  Stat.  47  &  48  Vict.  c.  o4, 
ss.  3,  4—6,  14. 

(m)  See  Elphinstone  and  Clark 
on  Searches,  139—141. 

(a;)  Sec  stats.  1  &  2  Vict.  c.  110, 
s.  22 ;  18  &  19  Vict.  c.  15,  s.  8 ; 
85  &  36  Vict.  c.  86,  schedule, 
8.  9 ;  51  &  52  Vict.  e.  43,  s. 
151 ;   Elphinstone  and  Clark  on 


Searches,  53—56. 

Oj)  By  Stat.  31  &  32  Vict, 
c.  54 ;  Thompson  v.  Gill,  1903,  1 
K.  B.  760. 

(z)  By  stat.  45  &  46  Vict, 
c.  31. 

'  (a)  Stats.  34  &  35  Hen.  VIII. 
c.  4 ;  13  Eliz.  c.  7 ;  see  Wms. 
Pers.  Prop.  241,  16th  ed. 

(6)  Stat.  46  &  47  Vict.  c.  52, 
ss.  20,  44,  54,  56,  58.  168;  see 
Wms.  Pers.  Prop.  243—251,  254 
—256,  258,  259,  261,  16th  ed. 
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before  his  discharge  vests  at  once  in  like  manner  in  the 
trustee  ;  and  the  bankrupt  himself  has  no  power  to 
dispose  thereof  (r).     Also  where  a  debtor  is  released 
from  his  debts  by  a  composition  or  scheme  of  arrange-  cVjmpusitiun 
ment  approved  by  the  Court  under  the  present  bank-  ""^  a^nge- 
ruptcy  law  (^0,  all  or  any  part  of  his  property  may  by 
the  terms  of  the  composition  or  scheme  be  vested  in 
the  trustee  appointed  to  carry  out  the  same.     Debtors 
frequently  obtain  a  release  from  their  debts  by  private  j 
arrangement  with  their  creditors.     But  every  assign-  ' 
ment  of  property,  or  other  deed  or  agreement  of  arrange- 
ment, made  for  the  benefit  of  a  man's  creditors  generally 
(otherwise  than  in  pursuance  of  the  bankruptcy  law)  is 
now  void,  unless  duly  registered  in  the  Central  Office 
under  the  Deeds  of  Arrangement  Act,  1887  {<■) ;  and  is 
void,  as  against  a  person  becoming  after  the  year  1888 
a  purchaser  for  value  of  any  land  or  hereditaments 
comprised  therein,  unless  also  duly  registered  in  the 
debtor's  name  in  the  Office  of  Land  Registry  under  the 
Land  Charges  Act  of  1888  (/).    Doth  these  registers 
are  open  to  search  ((j).    Before  the  Bankruptcy  Act,  Insolvcucy. 
1861  (h),  which  first  rendered  non-traders,  as  well  as 
traders,  subject  to  the  bankruptcy  laws,  a  debtor  might 

(c)  Stat.  4G  &  17  Vict.  c.  52,  of  bankruptcy  does  not  require 
B.  44  ;  Ji'e  New  Land,  (tc,  Assn.  to  bo  registered  in  Middlesex  in 
and  Gray,  1S!)2,  2  Ch.  1:>S ;  Bird  order  to  pass  the  debtor's  lauds 
V.  I'hilpoli,  I'JOO,  1  Ch.  822 ;  see  there  situate  to  the  trustee ;  Re 
Official  lieceiver  v.  Cooke,  l'.)()0,  ddcolt  <t  Elrin''s  contract,  189S, 
2  Ch.  6G1  ;  Re  Kent  Couidy  (las,  2  (_'h.  4G0.  But  it  appears  that, 
<C-c.,  Cii.,  Ltd.,  l',»(i;t.  2  Cli.  ]'.);');  as  to  land  in  Yorkshire,  a  trustee 
AVnns.  Tors.  I'rop.  255,  270,  274,  in  bankruptcy  must  register  tluj 
IGth  cd.  order    of     adjudicatidu     in    the 

(d)  Stat.  53  &  54  Vict.  c.  71,  county  register  in  order  to  secure 
s.  3,  sub-ss.  IG,  17;  see  "Wius.  for  himself  priority  over  ail  i)er- 
Pcrs.  Prop.  252.  253,  16th  ed.  .sons  who   mi,i;ht  claim  under  a 

(<;)  Stat.  50  &  51    Vict.  c.  57,  subsequent  registered  conveyance 

yg_  4 — (3.  from  the  (h'btor :  see  stftt.  47  &  4S 

(/)  Stat    51  ii  52  Vict.  c.  51,  \'wt.  c.    54,  ss.  3,  4,  G  (3),  14; 

ss.    2.    4,  !■ — '.).      Such    a    deed  <(n(e,  pp.  211,  212. 

affecting  lauds  in  Middlesex  need  ((])  Stats.  50  &  51  Vict.  c.  57, 

not,   since    the    passing  of    tiie  s.  12;  51  &  52  Vict.  c.  51,  Bs.  IG, 

I;and  Charges  Act,  I'JOO,  be  re-  17. 

gistered  in  the  Middlesex  Eegis-  (h)  Stat.  24  &  25  A'ict.  c.  134, 

ter;    stat.   G3  &  64  Viet.  c.   2G,  68.  ly— 27,  G'J. 
s.  4.    Au  order  of  adjudication 
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also  be  divested  of  his  property  on  liis  insolvency,  that 
is,  on  his  taking  the  benefit  of  the  Acts  for  the  relief  of 
insolvent  debtors  (/) ;  in  which  event  the  whole  estate 
became  vested  in  the  assignee  under  the  Acts  for  the 
benefit  of  his  creditors  (/.). 

Fee  simple  estates  are  also  subject,  after  the  tenant's 
death,  to  debts  of  all  kinds  contracted  by  him  in  his  life- 
time. This  liability,  too,  has  been  established  by  very 
slow  degrees  (/).  It  appears  that  in  Bracton's  time,  the 
heir  of  a  deceased  person  was  bound,  to  the  extent  of  the 
inheritance  which  descended  to  him,  to  pay  such  of 
the  debts  of  his  ancestor  as  the  goods  and  chattels  of 
the  ancestor  were  not  sufficient  to  satisfy  (in).  But  the 
spirit  of  feudalism,  which  attained  to  such  a  height  in 
the  reign  of  Edward  I.,  appears  to  have  infringed  on  this 
ancient  doctrine ;  for  we  find  it  laid  down  by  Britton, 
who  wrote  in  that  reign,  that  no  one  should  be  held  to 
pay  the  debt  of  his  ancestor,  whose  heir  he  was,  to  any 
other  person  than  the  King,  unless  he  were  by  the  deed 
of  his  ancestor  especially  bound  to  do  so  (n).  On  this 
footing  the  law  of  England  long  continued.  It  allowed 
any  person,  by  any  deed  or  writing  under  seal  (called 
a  special  contract  or  specialty)  (o)  to  bind  or  charge 
his  heirs,  as  well  as  himself,  with  the  payment  of 
any  debt,  or  the  fulfilment  of  any  contract ;  in  such 
a  case  the  losir  was  liable,  on  the  decease  of  his 
ancestor,  to  pay  the  debt  or  fulfil  the  contract,  to  the 
value  of  the  lands  which  had  descended  to  him  from  the 
ancestor,  but  not  further  (p).     The  lands  so  descended 


(t)  Stats.  1  &  2  Vict.  c.  110, 
ss.  23  sq.,  replacing:  7  Geo.  IV. 
c.  57,  continued  and  amended  by 
11  Geo.  IV.  &  1  Will.  IV.  c.  88; 
5  &  6  Vict.  c.  116;  7  &  8  Vict. 
c.  96;  10  &  11  Vict.  c.  102;  aU 
repealed  by  24  &  25  Vict.  c.  131. 
s.  230,  and  32  &  33  Vict.  c.  83, 
s.  20.  See  Wms.  Pers.  Prop.  277, 
16th  ed. 

(/<•)  See  stats.  1  &  2  Vict.  c.  110, 
ss,  37.  45  ;   5  &  6  Vjct.  c.  116, 


s.  7;  7  &  8  Vict.  c.  96,  ss.  4,  10; 
10  &  11  Vict.  c.  102.  s.  5. 

(0  See  Co.  Litt.  191  a,  n.  (1), 
vi.  9. 

(m)  Bract.  61  a ;  cf.  Glanv.  vii. 
8 ;  and  see  P.  &  M.  Hist.  Eng. 
Law,  ii.  342 — 344 ;  ante,  p.  20. 

(n)  Britt.  64  b ;  Fleta,  fo.  135. 

(o)  See  ante,  pp.  151 — 153. 

Ip)  Bac.  Abr.  Heir  and  Ances- 
tor (F);  Co.  Litt.  376  b. 
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were  called  assets  by  descent,  from  the  French  word  Assets. 
assez,  enough,  because  the  heir  was  bound  only  so  far 
as  he  had  lands  descended  to  Inm  enough  or  sufficient 
to  answer  the  debt  or  contract  of  his  ancestor  (q).  If, 
however,  the  heir  was  not  expressly  named  in  such  bond 
or  contract,he  was  under  no  liability  (r).  When  the  power 
of  testamentary  alienation  was  granted,  a  debtor,  who 
had  thus  bound  his  heirs,  became  enabled  to  defeat  his 
creditor,  by  devising  his  estate  l)y  his  will  to  some  other 
person  than  his  heir  ;  and,  in  this  case,  neither  heir  nor 
devisee  was  under  any  liability  to  the  creditor  (.s*).  Some , 
debtors,  however,  impelled  by  a  sense  of  justice  to  their 
creditors,  left  their  lands  to  trustees  in  trust  to  sell  them 
for  the  payment  of  their  debts,  or  which  amounts  to  the 
same  thing,  charged  their  lands,  by  their  wills,  with  the 
payment  of  their  debts.  The  creditors  then  obtained 
payment  by  the  bounty  of  their  debtor  ;  and  the  Court 
of  Chancery,  in  distributing  this  bounty,  thought  that 
*'  equality  was  equity,"  and  consequently  allowed  credi- 
tors by  simple  contract  to  participate  equally  with 
those  who  had  obtained  bonds  binding  the  heirs  of  the 
deceased  (t) .  In  such  a  case  the  lands  were  called  I 
cquitahlr  assets.  At  length  an  Act  of  William  and  Mary  Kquitablo 
made  void  all  devises  by  will,  as  against  creditors  by  ^^^*'*^- 
specialty  in  which  the  heirs  were  bound,  but  not  further 
or  otherwise  ('0  ;  but  devises  or  dispositions  of  any  lands 
or  hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  operation  of  the 
statute  (.r).  Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  remained  without 
remedy  against  either  heir  or  devisee  :  unless  the  debtor 
chose  of  his  own  accord  to  charge  his  lands  by  his  will 

(q)  2  Blatk.  Comm.  244;  I5ac.  2  Jarni.  AVills,  142tl,  'Ah  cd. 

Abr.  Heir  and  Ancestor  (1).  (m)  Stat.   :'.  Will.   &   Mary.  c. 

()•)  Dyer,  271  a,  pi.  35;  Tlow.  14,  s.  2.  made  perpetual  by  stat. 

457.  C  .<:  7  Will.  Fir.  v.  14. 

(.x)  Bac.  Abr.  uhi  mp.  (x)  Stat,  o  Will.  &   ^h\rj,   c. 

(0  I'arJcer  v.  Dee,  2  Cha.  Cas.  14,  s.  4, 
:i01  ;  Bailey  v.  Ekins,  7  Yes.  3Hi ; 
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with  the  payment  of  his  debts ;  in  which  case,  as  we 
have  seen,  all  creditors  were  equally  entitled  to  the 
benefit.  So  that,  till  the  early  part  of  the  last  century, 
a  landowner  might  incur  as  many  debts  as  he  pleased, 
and  yet  leave  behind  him  an  unencumbered  estate  in  fee 
simj)le,  unless  his  creditors  had  taken  proceedings  in  his 
lifetime,  or  he  had  entered  into  any  bond  or  specialty 
binding  his  heirs.  At  length,  in  1807,  the  fee  simple 
Debts  of  estates  of  deceased  traders  were  rendered  liable  to  the 
traders'^  payment,  not  only  of  debts  in  which  their  heirs  were 
bound,  but  also  of  their  simple  contract  debts  (j/),  or 
debts  arising  from  contracts  made  without  any  sealed 
writing  (^).  By  a  subsequent  statute  (a),  the  above 
enactments  were  consolidated  and  amended,  and  facili- 
ties were  afforded  for  the  sale  of  such  estates  of  deceased 
persons  as  were  liable  by  law,  or  by  their  own  wills,  to 
the  payment  of  their  debts.  But  notwithstanding  that 
the  efforts  of  a  P\,omilly  were  exerted  to  extend  so  just  a 
liability,  the  lands  of  all  deceased  persons,  not  traders 
at  the  time  of  their  death,  continued  exempt  from  their 
debts  by  simple  contract,  till  the  year  1833 ;  when  a 
provision,  which,  but  a  few  years  before,  had  been 
strenuously  opposed,  was  passed  without  the  least  difii- 
ini8o3  lands  culty  (/>).  All  estates  in  fee  simple,  which  the  owner 
^°Tr^  U^'  should  not  by  his  will  have  charged  with,  or  devised 
debts.  subject  to,  the  payment  of  his  debts,  were  then  rendered 

liable  to  be  administered  in  the  Court  of  Chancery,  for 
the  payment  of  all  the  just  debts  of  the  deceased  owner, 
as  well  debts  due  on  simple  contract  as  on  specialty. 
Buta  dead  man's  personal  estate  still  remained  primarily 
liable  to  his  debts  (c) ;  and  his  personal  and  real  assets 
were  applicable  in  discharge  of  his  liabilities  in  the 
order  stated  below  (</).  And  out  of  respect  to  the  ancient 

(y)  By  Stat.  47  Geo.  III.  c.  74.  IV.  c.  47  ;  see  Re  Atkinson,  1908, 

(z)  See  Wms.  Pers.  Prop.  IGl,  2  Ch.  307. 

IGth  ed.  (b)  Stat.  3  &  4  Will.  IV.  c.  104. 

(a)  Stat.  11  Geo.  IV.  &  1  AVill.  (c)  Ante,  p.  20. 

(cZ)  1.  The  general  personal    estate  not  expressly  or    impliedly 
exempted ; 
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la^^■,  the  Act  provided  that  all  creditors  by  special  con- 
tract, ill  which  the  heirs  were  bound,  should  be  paid  the  | 
full  amount  of  the  debts  due  to  them  before  any  of  the 
creditors  by  simple  contract,  or  by  specialty  in  which  the 
heirs  were  not  bound,  should  be  paid  any  part  of  their 
demands.     If,  however,  the  debtor  should  by  his  last  Former  effect 
will  have  charged  his  lands  with,  or  devised  them  subject  "^  debirby 
to,  the  payment  of  his  debts,  such  charge  was  still  valid,  will, 
and  every  creditor,  of  whatever  kind,  had  an  equal 
right  to  participate  in  the  produce  ('•).  This  anomaly  was  All  crutlitors 
removed  in  1869  by  an  Act  providing  that,  in  the  admi-  "q^aldc'Tec. 
nistration  of  the  estate  of  every  person  who  shall  die  after 
that  year,  specialty  debts  shall  not  be  entitled  to  any 
priority,  but  specialty  and  simple  contract  creditors  shall 
be  treated  as  standing  in  equal  degree,  and  be  paid  accord- 
ingly out  of  the  assets,  whether  legal  or  equitable  (./').  As 
we  have  seen  (y),  under  the  Land  Transfer  Act,  181)7  (Ji), 
a  deceased  person's  real  estate  is  now  to  be  administered 

2.  Lands  expressly  devised  on  trust  to  pay  debts; 
ii.  Estates  allowed  to  descend  to  the  heir ; 

4.  Real  or  personal  property  devised  or  bequeathed  to  any  one 
charged  with  the  debts;  lie  Salt,  1895,  2  Ch.  203;  Be  Uob^rls,  1902, 
2  Ch.  834;  lie  Kemp^ter,  190G,  1  Ch,  440. 

5.  General  pecuniary  legacies ; 

G.  Specific  legacies  and  real  estate  devised,  whether  the  devise 
were  specific  or  residuary,  pro  rata;  Lancefleld  v.  lg(jul<Ieit,  L.  E, 
10  Ch.  130. 

7.  Real  and  personal  property  over  which  the  deceased  person  had 
a  general  power  of  appointment,  and  which  lie  Lad  appointed  to  au 
appointee  taking  tlie  same  gratuitously;  see  post,  Part  II.,  Ch.  iii. ; 
sec  2  Jarm.  Wills,  G22,  4th  cd. ;  1430,  5th  cd. ;  2  Seton  on  Judg- 
ments, 1G72,  Gth  ed.  It  will  be  seen  that  in  case  of  intestacy  tho 
whole  of  the  pors-onal  estate  must  be  exhausted  before  tho  real  estate 
is  applied  in  paying  debts. 

(/')  Sec  the  Author's  Essay  on  his  debts  are  payable  according  to 

Real  Assets.  the  rule  applicable  in  bankruptcy ; 

(/)  Stat.  32  &  33  Vict.  c.  4G,  by  wliich, after  satisfaction  in  full 

also  providing  that  this  sliall  not  of  certain  preferential  claims,  all 

prejudice    any    lien,   cliarge,   or  otiier    debts    arc    payable    pari 

other     security,    to    which    any  pasf>u ;  Re  Whitah^r,  IWl,  I  Ch. 

creditor  maybe  entitled  for  the  9;    see  'Wms.  Pers.   Prop.  1118— 

payment    of    his    debt.     It    has  200.  220— 222,and  n.(/0,  IGth  ed. 

been  decided   that,  according  to  (g)  Ante,  p.  220. 

the  true  construction  of  stat.  38  (/t)  Stat.  GO  &  Gl  Vict.  c.  05, 

&  39  Vict.  c.   77,  s.    10,  in  the  .s.   2  (3):    lie  Junes,  1902,  1  Ch. 

administration  by  tlie  Court  of  a  92 ;  lie  WiUiame,  1904,  1  Ch.  52. 
deceased  person's  insolvent  estate, 
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in  the  same  manner,  su])ject  to  the  same  liabilities  for 
debt,  costs,  and  expenses,  and  with  the  same  incidents 
as  if  it  were  personal  estate ;  but  this  is  not  to  alter  or 
affect  the  order  (/)  in  which  real  and  personal  assets 
are  applicable  for  payment  of  funeral  and  testamentary 
expenses,  debts  or  legacies,  or  the  liability  of  real  estate 
to  be  charged  with  the  payment  of  legacies  (A;). 


Creditor's 
remedies 
after  debtor's 
death. 


Administra- 
tion in  bank- 
ruptcy of  a 


The  remedies  of  a  creditor,  after  his  delator's  death, 
are  either  to  sue  the  debtor's  executor  or  administrator 
at  law,  when  execution  can  be  had  against  the  goods  of 
the  testator  or  intestate,  or  to  apply  under  the  equitable 
jurisdiction  of  the  Court  (/)  for  the  administration  by  the 
Court  of  the  deceased  debtor's  estate  (;»).  To  secure 
the  benefit  of  a  testamentary  charge  of  debts  on  real 
estate,  or  of  the  Act  making  real  estate  assets  for  the 
payment  of  debts,  a  creditor  was  formerly  obliged  to 
resort  to  the  latter  remedy  ;  when  a  sale  or  mortgage  of 
the  real  estate  would  be  decreed,  if  necessary,  to  raise 
money  to  pay  the  debt  (»).  A  creditor  by  special  con- 
tract binding  the  heir  had  also  the  remedy,  seldom 
exercised,  of  suing  the  heir  or  devisee  for  the  debt  (o) . 
The  effect  of  the  Land  Transfer  Act,  1897  (p),  appears 
to  be  that  a  creditor  suing  his  debtor's  personal  repre- 
sentatives at  law  may  have  execution  of  the  deceased 
debtor's  lands  in  like  manner  as  he  might  have  had 
execution  of  his  goods  at  common  law.  But  it  has  not 
yet  been  so  decided  ;  and  in  practice  the  creditor's 
equitable  remedy  is  the  more  convenient,  and  is  that 
usually  pursued  (pp).  Under  the  Bankruptcy  Act,  1883, 


(0  Ante,  p.  282,  n.  (</). 

(70  Ante,  p.  220,  n.  (j). 

(I)  Ante,  p.  282. 

(m)  AVms.  Pers.  Prop.  105,  455, 
IGlh  ed. 

(n)  See  Scton  on  Judgments, 
1390  ?q.,  Cth  ed. ;  Spackman  v. 
Timhrell,  8  Sim.  253;  Richard- 
son V.  Horton,  7  Beav.  112; 
Fimm  V.  Insall,  1  Mac.  &  G.  449 ; 


British  3Iutual  Investment  Co.  v. 
Smnrt,  h.  K.  10  Ch.  567;  Price 
V.  Price,  35  Ch.  D.  297. 

(o)  See  Stat.  11  Geo.  IV.  &  1 
AVill.  IV.  c.  47,  ss.  2—8;  Wms. 
Conv.  Stat.  234,  235. 

(  p)  Stat.  60  &  61  Vict.  c.  65, 
s.  2  (2,  3) ;  ante,  p.  220. 

(P2J)  Be  Chant,  1905,2  Ch,  225. 
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any  creditor  may  now  take  proceedings  to  have  the  deceased 
insolvent  estate  of  his  deceased  debtor  administered  fn^^vent 
in   bankruptcy.      When   an   order   is   made   for   the  estate, 
administration  in  bankruptcy  of  a  deceased   debtor's 
estate,  his  property  (real  as  well  as  personal)  vests  in 
the  official  receiver  of  the  Court  as  trustee,  and  then 
in  the  trustee  appointed  by  the  creditors.     And  the 
trustee  is  empowered  to  realise  the  same  by  sale  or  other- 
wise, and  distribute  the  proceeds  among  the  creditors 
of  the  deceased,  as  in  the  case  of  bankruptcy  (q). 


The  Crown  is,  by  Royal  prerogative  and  by  Statute,  Crown  debts, 
invested  with  various  special  privileges  for  the  recovery 
of  the  debts  due  to  it,  besides  the  ordinary  creditor's 
remedies.  Thus  a  Crown  debtor's  freeholds  in  fee  simple, 
in  the  hands  of  himself,  his  heirs  or  devisees  (/•),  may  be 
seized,  as  well  as  his  body  (s)  and  goods,  in  satisfaction 
of  any  debt  due  to  the  Crown  under  process  duly  issued 
for  the  purpose  (0-  And  debts  due,  or  which  might 
have  become  due,  to  the  Crown,  from  persons  who  were 
accountants  to  the  Crown  (k),  and  debts  of  record  (.<•),  or 
by  specialty  (y)  in  form  prescribed  by  statute  (z) ,  due 


(q)  Stat.  4G  &  47  A'ict.  c.  52, 
8,  125,  amended  by  53  &  54  Vict. 
c.  71,  8.  21  (3)  ;  <m'e.  p.  278. 

(r)  11  V.  The  Estate  of  (',. 
Ilassell,  IMcCleland,  1U5. 

(«)  See  A.-G.  v.  Edmunds,  22 
L.  T.  N.  S.  007;  He  Smith,  2 
Ex.  D.  47. 

(0  3  Black.  C'omm.  420;  ]\ran- 
niiig'a  Exchequer  Practice,  pt.  i., 
bk.  i.,  2nd  ed.  ;  C'liitty  on  the 
l'rero<,'ative  of  the  Crown,  oh. 
xii.:  Stat.  28  &  2'J  Vict.  c.  104, 
88.  47,  51. 

(m)  Stats.  13  Eliz.  c.  4;  25 
Geo.  111.  c.  35 ;  Co.  Litt.  lt)l  a, 
n.  (1),  vi.  9,  209  a,  n.  (1);  Sug. 
V.  &  1*.  544. 
Debts  of  (x)  TJiese  are  debts  api)earing 
record,  to  be  due  by  matter  of  record : 
tliat  is,  by  the  evidence  of  any 
court  of  record,  properly  a  court, 
of   which    tlie    proceedings    are 


enrolled  or  recorded,  and  the 
records  of  wiiich  are  indisputable 
evidenceof  its  proceedings.  Judg- 
ment debts  and  recognisances 
(see  ante,  pp.  2G8,  273  and  n.  (e)) 
are  debts  of  record ;  so  are  debts 
found  to  be  due  to  the  Crown  by 
tlie  verdict  of  an  inquest  uf  oflicc 
held  for  the  purjiose.  See  Glanv. 
viii.  5— 11;  liract.  15(J  b,  288  b, 
289;  Britton,  liv.  i.  eh.  1,  §§  7— 
12,  cli.  28,  §  1  ;  Co.  Litt.  117  b, 
2G0  a;  Black.  Comm.  ii.  4G4, 
iii.  24 ;  IManning's  Excliequer 
Practice,  1,  30  fq.,  2nd  ed. ; 
Chitty  on  the  Prerogative  of  tlio 
Crown,  265—271,  293 ;  P.  vt  M. 
Hist.  Eng.  Law,  ii.  000. 

(y)  Aute,  p.  280. 

(2)  Stat.  33  Hen.  VIII.  c.  .39, 
88.  30,  37,  52  (83.  50—50,  75  in 
Buft'head) ;  see  Chitfv,  Preroga- 
tive, 205,  293. 
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i  from  other  persons  to  the  Crown  were  formerly  bmding 
|0n  their  estates  in  fee  simple  when  sold,  as  well  as  when 
devised  by  will,  or  suffered  to  descend  to  the  heir  at 
law  (a).  Simple  contract  debts  (/>),  however,  due  to 
the  Crown  from  one,  who  was  no  public  accountant  to 
the  Crown,  did  not  give  rise  to  any  lien  on  the  debtor's 
lands  until  the  debts  were  made  of  record  {J)J))  for  the 
purpose  of  enforcing  them  (c).  But  by  the  Judg- 
ments Act,  1839  (d),  no  lial)ihties  to  the  Crown  by 
,  record,  specialty,  or  accountantship  incurred  after  the 
1  3rd  of  June,  1839,  should  aft'ect  any  lands  as  to  pur- 
chasers or  mortgagees  unless  duly  registered  in  the 
index  of  Crown  debtors  and  accountants  (d).  And  by 
the  Crown  Suits  Act,  1865  (f),  no  such  liabilities  to  the 
Crown  incurred  after  the  1st  of  November,  1865,  should 
affect  any  land  as  to  a  bond  fide  purchaser  for  valuable 
consideration  or  a  mortgagee,  whether  he  should  have 
or  have  not  notice  of  the  same,  unless  a  writ  or  process 
of  execution  had  been  issued  and  registered  (/)  before 
the  execution  of  the  conveyance  or  mortgage,  and  the 
pajmient  of  the  purchase  or  mortgage  mone}'.     But  by 

(r()By  stats.  2  &  ?>  Vict.  c.  It,  {hh)  Ante,  p.  285  and  u.  (a;), 

s.   10,  and  12  &  13  Vict.  c.  89,  (e)  E.  v.  Bmith,  Wiglitw.  ?A  ; 

any  two  of  the  commissioners  of  Casberd  v.   A.-G.,  6  Price,  411, 

the  Treasury  were  empowered  to  473 — 476  ;    Chitty,    Prerogative, 

certify  that    any  lands    of  any  293 — 29d;    Sag.   V.   &    P.    545, 

( 'rown     debtor     or     accountant  14tli  ed. 

should  bo  held  by  the  purchaser  (d)  Stat.  2  &  3  Vict.  c.  11,  s.  8. 

or  mortgagee  thereof  discharged  By   stat.    22   &   23   Vict.   c.    85, 

from   ail  further  claims  of  tiie  s.   22,  re-regi--tration  every  five 

Crown   in   respect   of    any   debt  years  was  required.    This  register 

or    liability    of    the    debtor     or  was  originally  in  the  office  of  the 

accountant   to  whom  the    lands  Court  of  Common  Pleas,  but  was 

belonged.     And  by  stats.  16  &  17  transferred  in  1879  to  the  Central 

Vict.  c.  107,  ss.  195— 197 ;  23  &  24  Office   of    the    Supreme    Court; 

Vict.  c.  115,  s.  1 ;  and  39  A:  40  ante,  p.  273,  n.  (g). 

Vict.  c.  36,  ss.  167,  288,  a  similar  (e)  Stat.  28  &  29  Vict.  c.  104, 

power  was  given  to  any  two  of  ss.  4,  4S,  49,  also  providing  that 

the   commissioners    or   principal  no  other  registration  of  the  writ 

officers,  or  the  only  commissioner  or    process    or    of    the    debt   or 

or  principal  officer,  of  any  public  liability  should  be  necessary, 

department  with  respect  to  any  (/)  Originally  in  theofficeof  the 

Crown  bond    or    other    security  Court  of  Common  Pleas,  but  since 

concerning  or    incident    to   any  1879  in  the  Central  Office  of  the 

such  department.  Supreme  Court;  ante,  p.  273,  n.  (gr). 

(J))  Aide,  pp.  82,  282. 
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the  Lcancl  Charges  Act,  1900  (g),  these  registers  were  Liabilitie8  to 

closed  as  from  the  commencement  of  the  Act  (//)  ;  after  qq  longer  a 

which  a  iucl  foment  or  recognisance  (/)  obtained  or  entered  charge  on 

into  on  behalf  of  the  Crown,  and  any  inquisition  finding 

a  debt  due  to  the  Crown  (/.) ,  and  any  obligation  or 

specialty  made  to  and  any  acceptance  of  office  from  or 

under  the  Crown,  whatever  be  the  date  of  the  same,  \ 

shall  not  operate  as  a  charge  on  lands,  unless  or  until  ' 

a  writ  or  order  for  the  purpose  of  enforcing  the  same 

is  registered  under  the  Land  Charges  Act  of  1888  (/). 

And   the    provisions   of  this    Act,    making   void   the 

delivery  of  lands  in  execution  as  against  purchasers 

for  value  if  the  writ  or  order  be  not  duly  registered  (in), 

are   extended   to  every  writ   or  order  affecting  land 

issued   or   made   by  any   Court   for   the   purpose   of 

enforcing  a  judgment  obtained  on  behalf  of  the  Crown 

and  every  delivery  in  execution,  or  other  proceeding 

taken  in  pursuance  of  any  such  writ  or  order. 

By  a  statute  of  the  reign  of  Elizabeth,  conveyances  Conveyances 
of  landed  estates,  and  also  of  goods,  made  for  the  pur-  ^^^  creditors, 
pose  of  delaying,  hindering  or  defrauding  creditors,  are 
void  as  against  them ;  unless  made  upon  good,  which 
here  means  vahiahlc,  consideration  {ii),  and  hand  fide, 
to  any  person  not  having,  at  the  time  of  the  convey- 
ance, any  notice  of  such  fraud  (o).  Such  conveyances 
of  land  are  therefore  of  no  avail  against  the  claim  of  a 
creditor  to  take  the  land  in  execution,  or  against  the 
title  of  the  debtor's  trustee  in  bankruptcy,  or  against 
creditors  who  take  proceedings  to  secure  payment  of 

(g)  stilt.  (;:!  &  ()t  Yict.  c.  26,  s.  6;  on/c,  p.  274. 

s.   2,   repealing  the    alwvomeu-  ()u)  Stat.tilS^:  (Ii  Viet.  c.2G,s.  ". 

tioneJ  provisions  of  tlie  Acts  of  («)  Ante,  p.  7'.». 

lS:5lt  and  186.")  as  from  tliat  date.  (o)  Stat.  l:$  Eliz.  c.  f) ;   Tw!/>i'''3 

(/i)  1st  July,  TJDl.  Theseregia-  cam;   3    Itep.    SI    a,    1     Smith's 

ters  have  been  transferred  to  the  Jjcading    Cases,    1  ;    i^ipenor    v. 

Oflici;  of  Land  Itegistry  ;  see  ante,  Slater,  i  Q.  J5.  D.  13 ;  lie  Johnson, 

pp.  274,  n.  (  jO,  275,  n.  (7).  (lohlen    v.    GiUam,    20    Ch.    D, 

(t)  ^l"<«,PP-208,  273,andn.(e).  .".89;  Halifax  Joint  Stock  Bnulc- 

(A)  Ante,  p.  285,  n.  (a;).  •/«,/  Co.  v.  aidhiU,  l8'.ll,  1  Ch.  :!1  ; 

(/)  Stat.  51  &  52  Vict.  c.  51,  sec  Re  IloUawl,  VM->,  2  Ch.  iiGO. 
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their  debts  out  of  the  debtor's  estate  after  his  death  (j>)» 
Fraudulent  conveyances  of  property  are  also  void,  as 
against  the  trustee  in  bankruptcy  of  the  conveying  party, 
.  under  the  bankruptcy  laws  (q).  And  by  the  Bankruptcy 
Act,  1883  (r),  any  voluntary  settlement  of  property  (s) 
shall,  if  the  settlor  becomes  bankrupt  within  two  years 
after  the  settlement,  be  void  against  the  trustee  in  the 
bankruptcy,  and  shall,  if  the  settlor  becomes  bankrupt 
at  any  subsequent  time  within  ten  years  after  the  settle- 
ment, be  void  as  against  the  trustee  in  the  bankruptc}', 
unless  the  parties  claiming  under  the  settlement  can 
prove  that  the  settlor  was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  passed  to  the 
trustee  of  such  settlement,  on  the  execution  thereof  (0  • 
But  the  title  of  a  bond  Jidc  purchaser  for  value  from  a 
beneficiary  under  any  settlement  so  liable  to  be  avoided 
will  not  be  displaced  by  the  subsequent  bankruptcy  of 
the  settlor,  even  though  the  purchaser  had  notice  that 
the  settlement  was  voluntary  {u) . 

Alienation  of         ^Vitli  regard  to  the  alienation  of  an  estate  tail  for 

estate  tail  for   {[^1,^^  Under  the  old  law  of  judgments  (.r)  lands  held 

for  an  estate  tail  could  not  be  seized  under  a  writ  of 

degit  for  a  longer  time  than  the  life  of  the  tenant  in 

tail,  against  whom  judgment  for  debt  or  damages  had 

(jj)  Fichardson  v.  Smalhwod,  marria£^e  in  right  of  his  wife. 

Jac.  552  ;  Re  Ridler,  22  Ch.  I).  7i.  (t)  Ex     parte   ■  Euxtable,     J?e 

(g)  See  "Wms.  Pers.  Prop.  243,  Cvnibeer,  2  t'h.  D.  5i ;  Ex  parte 

246,  16th  ed. :  notes  to  Timjne's  Hillman,  Be  Pumfrey,  10  Ch.  D. 

case,  1  Smith,  L.  C.  G22 ;  Ex  parte  Enssell,  Re  Butter- 

{r}  Stat.  -Hi  &  47  Vict.  c.  52,  worth,  19Ch.  D.588;  Sanguineiti 

8.  47,  replacing   32   &   33  Vict.  v.   Stucheifs   Banh,   1895.  1  Ch. 

c.    71,   s.    91,    avoiding    similar  176  ;  iJe  jPope,  1908,  2K.  B.  169; 

settlements  by  traders.  Shrager  v.  March,  1908,  A.  C.  402. 

{$)  Including  any  conveyance  (m)  Re  Vansittart,  1893,  2  Q.  B. 

or    transfer    of    property,     but  377;  Re  Brail,  ib.  381 ;  Re  Carter 

excepting    settlements    on     the  <fc    Kenderdine's    contract,    1897, 

settlor's     wife    or    children    of  1  Ch.  776. 

property   accrued   to  him    after  (x)  Ante,  pp.  268—271. 
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been  recovered  (//) .     But  l)y  the  Judgments  Act,  1888,  Judgment 
a  judgment  debt  (z)  was  made  a  charge  binding  on  the 
lands  of  the  debtor,  as  against  the  issue  of  his  body, 
and  also  as  against  all  other  persons  whom  he  might, 
without  the  assent  of  any  other  person,  cut  off  and 
debar   from  any  remainder  or  reversion  (a) .     As  we 
have  seen,  by  the  Judgments  Act,  1864,  no  judgment 
thereafter  entered  up  should  affect  any  land,  until  the 
land  had  been  actually  delivered  in  execution  ;  by  the 
Land  Charges  Act,  1888,  actual  delivery  in  execution 
is  made  void,  as  against  purcliasers,  unless  the  writ  bo 
duly  registered ;  and  by  the  Land  Charges  Act,  1900, 
as  from  the  1st  of  July,  1901,  a  judgment  shall  not 
operate  as  a  charge  on  land  unless  or  until  a  writ  or 
order  for  the  purpose  of  enforcing  it  is  duly  registered 
under  the  Land  Charges  Act,  1888.    Such  registration 
therefore  will  thenceforth  be  necessary  in  order  that  a 
judgment  creditor  may  acquire  an  interest  binding  the 
lands,  of  which  his  debtor  is  tenant  in  tail,  as  against 
those  whose  rights  would  be  barred  by  a  disentailing 
assurance  (J/).     An  estate  tail  may  also  be  barred  and  Bankniptoy 
disposed  of  on  the  bankruptcy  of  a  tenant  in  tail,  for  °,ir"'^"^ '" 
the  benefit  of  his  creditors,  to  the  same  extent  as  he  i 
might   have   barred   or   disposed   of   it    for   his   own 
benefit  ((■).     If,  however,  a  tenant  in  tail  die  before 
any  judgment  creditor  has  acquired  a  charge  on  his 
lands,  and  without  having  been  adjudged  bankrupt  (</), 
the  entailed  lands  will  no  longer  be  subject  to  his  debts 
generally;  unless  indeed  it  should  be  held  that  the 
Land  Transfer  Act,  1897  {<■),  has  altered   the  law  in 
this  respect.     But  there  is  an  exception  in  the  case 

(y)  Andeisons  cane,  7  Itep.  "21.  (c)  Stata.  :>  I'c  4  Will.  l\.  c.  74, 

(z)  Seo  ante,  p.  272,  n.  (y).  ss.  f)*]— 7:5;  4(!  c&;  47  Vict.  o.  ."(2, 

(a)  Stat.    1   &  2  Vict.  c.  110,       s.  5G,  sub-s,  5. 

8.   13.     Seu  Leicls  v.  Duncombe,  (d)  Sec  stat.  :'  &  4  Will.  1\'. 

20  Beav.  :i9S  ;  Sug.  V.  &  P.  :>2i\ ;  c.  74,  s.  (if). 

Re   Anthony,   1893,   3    Cli.    498,  (e)  Stat.   GO  A;  Gl  Vict.  c.  Go, 

501,  502.  part  i. ;  sec  ante,  pp.  1 11,  220,  22G. 

(b)  Ante,  pp.  273,  274. 

w.r.p.  19 
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Involuntary 
alienation  of 
life  estate. 


Estates  pur 
autre  vie. 


Judgment 
ei-editor's 


of  certain  C^o^vll  debts  (/).  For,  l)y  a  Statute  of 
Henry  VIII.  (f/),  estates  tail  were  charged,  in  the 
hands  of  the  heir,  with  debts  due  from  his  ancestor 
to  the  Crown  by  judgment,  recognisance,  obHgation 
or  other  specialty  (//),  although  the  heir  should  not  be 
comprised  therein.  And  all  arrears  and  debts  due  to 
the  Crown,  by  accountants  to  the  Crown,  whose  3'early 
or  total  receipts  exceed  three  hundred  pounds,  were, 
by  a  Statute  of  Elizabeth  (/),  placed  on  the  same 
footing  (/.) . 

A  life  estate  is  liable  during  the  tenant's  life  to  be 
taken  to  satisfy  any  judgment  debt  of  his,  in  the  same 
manner  as  an  estate  in  fee  simple  (/).  And  it  is 
similarly  liable  to  vest  in  the  creditors'  trustee  on  his 
bankruptcy  (m).  But  it  is  not  in  any  way  subject  to 
the  tenant's  debts  after  his  death.  Determinable  life 
estates  are  not  subject  to  the  tenant's  debts  after  their 
determination  (»)•  Estates  j^ur  aufrr  vi«'  are  liable  to 
alienation  for  debt  in  the  tenant's  lifetime  in  the  same 
manner  as  other  freehold  estates  (o) ;  and  after  his 
death,  they  continue  liable  to  his  debts  during  the 
remainder  of  the  life  of  the  cestui  que  vie  (/)). 

Judgment  creditors  have  the  following  rights  against 


rio-bts  at^ainst  ^^^^'^^'  debtors'   equitable  or   trust  estates : — (1)  They 

trust  estates,    m^y  by  statute  take  lands  and  hereditaments  held  on 

a  simple  trust  (q)    for  the  debtor  under  the   writ  of 

elegit.     This  remedy  was  first  given  b}'  the  Statute  of 

Frauds  (r),  and  was  enlarged  by  the  Judgments  Act, 


(/)  1  Eollc  Abr.  8il  (F);  7 
I?ep.  21. 

(q)  33  Hen.  VIII.  c.  39,  s.  52 
(s.  75  in  PiUff  head) :  Chitty  on  the 
Trerogative  of  the  Crown,  2W. 

(70  A)ifr,pp.  273.280. 

(i)  Stat.  13  Eliz.  c.  4:  and 
see  25  Geo.  III.  c.  35;  Chitty, 
Prerogative,  294,  295. 

(/.•)  It  does  not  appear  that 
this  liability  is  removed  by  stat. 
G3  &  04  Vict.  c.  26,  s.  2  ;'  ante, 


pp.  286,  287. 

(/)  Ante,  pp.  268—276. 

(m)  Ante,  p.  278. 

(»)  See  ante,  pp.  81,  129. 

(o)  A7iie,  pp.  26S— 276. 

(p)  Ante,  p.  132. 

(q)  Ante,  p.  181. 

(;■)  Stat.  29  Car.  II.  e.  3.  s.  10, 
■which  enabled  the  sheriff  to 
deliver  execution  unto  the  judg- 
ment creditor  of  all  such  lands 
and  hereditaments  as  any  other 
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1838.  By  this  Act,  execution  may  1)6  delivered,  under 
the  writ  of  t'h'u'if,  of  all  such  lands  and  hereditaments 
as  the  person  against  whom  execution  is  sued,  or  (uii/ 
person  in  trust  for  liini,  shall  have  been  seised  or  pos- 
sessed of  at  the  time  of  entering  up  the  judgment  or 
at  any  time  afterwards  (s).  (2)  Judgment  creditors 
mav  obtain  what  is  called  equitahlc  execution.  This  EquitaWe 
originated  in  the  relief  which  the  Court  of  Chancery , 
used  to  give  to  a  judgment  creditor,  who  had  sued  out 
a  writ  of  elcfiit  to  take  the  debtor's  land  at  law,  but 
was  prevented  from  executing  it  by  the  fact  that  the 
legal  estate  was  outstanding  in  some  other,  who  was 
not  trustee  for  the  debtor  simply  (t).  In  such  cases 
the  creditor  might  have  obtained  the  api^ointment  by 
the  Court  of  a  receiver  of  the  rents  and  profits  of  the 
debtor's  equitable  estate  in  the  land  (ii).  The  juris- 
diction of  the  present  High  Court  of  Justice  (.r)  to 
appoint  a  receiver  was  enlarged  by  the  Judicature 
Acts  0/).  And  now  it  appears  that  h  judgment  creditor 
may  obtain  equitable  execution  by  means  of  an  order 
for  the  appointment  of  a  receiver  of  the  profits  of  his 
debtor's  interest  in  land,  whenever  there  are  circum- 
stances to  hinder  the  convenient  operation  of  his  legal 
remed}'  by  eleriit  (,-) ;  and  there  is  no  necessity  for  him 
to  sue  out  an  eJetjit  in  the  first  instance  (a). 

person  or  persons  were  seised  or  (y)  Stat.  3G  &  37  Vict.  c.  GC, 

])0sses9ed    of    in    tncd   for    the  s.   25,   sub-s.   8 ;    see   Ilolmix   v. 

judgment  debtor  at   the   time   of  Milhuji',  1893,  1  Q.  B.  551.     Un- 

I'xecution    sued;     see     Hunt     v.  der  s.   89.  a  County  Court  may 

(7()/«.s,  Com.  2'2U :  Uarris  v.  Pngh,  appoint    a    receiver    by   way  of 

4    Bing.   335,    12    J.    15.    Moore,  tquitable  execution;  It.  \.  Selfe, 

577.  1908,  2  K.  15.  121. 

(s-)  Stat.  1    &    2  Viet.  e.    110,  (z)  Amilo-Italian       Bank       v. 

8.11.  Dnvirg,    9    Ch.   D.    275;    Smith 

(0  Neate    v.    Duhe    of    Marl-  v.  Cowell,  G  (J.  V,.  D.  75 ;  Salt  v. 

borough,  3  My.  &  Cr.  407;  Mit-  Cooper,  16  Ch.  D.  544;  lie  Pope, 

ford  on  Pleading,  126  (148,  5th  17  Q.  B.  D.  74:i ;    R>  Shephanf, 

ed.);    Lewin  on  Tru.sts,  040  sq.  43    Ch.    D.    131;    LeraDseur    v. 

0th  ed.;  1000  8(jr.  1 1th  ed.  Mason  .{•  Barry,  1891,   2    Q.  B. 

(u)  19   Yes.    03:!;    2    Swanst.  73;    Cadogan   v.  Lyrif    Theatre, 

137,  155  ;  Daniell,  Cli.  Pr.   1503,  1891,  3  Ch.  338. 
1564,  5th  ed.  (a)  Ex  jmrte  L'raua,  lie    ]\'ai- 

(x)  Ante,  p.  167.  Icins,  13  Ch.  D.  252. 
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How  far 

judgments 
are  charges 
upon  equit- 
able estates. 


Bankruptcy 
oi  cfistui  que 
trust. 


-of  trustee. 


As  judgments  were  enforceable  in  equity  under  the 
old  law,  they  were  regarded  as  charges  in  equity  upon 
equitable  estates  in  land,  and  therefore  binding  upon 
all  who  succeeded  to  the  judgment  debtor's  estate, 
except  those  who  took  it  as  purchasers  for  value  with- 
out notice  of  the  judgment  (6).  The  Judgments  Act, 
1838,  expressly  made  judgments  a  charge  on  all  here- 
ditaments to  which  the  judgment  debtor  should  at  the 
time  of  entering  up  judgment,  or  at  any  time  after- 
wards, be  entitled  for  any  estate  or  interest  whatever 
at  law  or  in  equity  (r).  But,  as  we  have  seen,  under 
this  Act  purchasers  were  not  to  be  affected  by  judg- 
ments, unless  duly  registered  (d).  The  Acts  of  1839 
and  1860,  before  referred  to  {>■),  further  protected  pur- 
chasers of  equitable  as  well  as  legal  estates  (/).  And 
by  the  Judgments  Act,  1864,  no  subsequent  judgment 
should  affect  any  land,  until  actual  delivery  thereof 
in  execution.  This  was  held  to  take  place  in  the  case 
of  equitable  execution  (r/),  when  the  judgment  creditor 
obtained  an  order  for  the  appointment  of  a  receiver ; 
and  he  had  no  charge  until  then  (//).  As  we  have 
seen,  the  Land  Charges  Act,  1888,  has  made  it  requisite 
to  register  the  writ  or  order  enforcing  a  judgment  in 
the  office  of  Land  Kegistry ;  or  else  it  will  be  void  as 
against  purchasers  for  value  (/) ;  and  under  the  Land 
Charges  Act,  1900,  the  judgment  will  not  without  such 
registration,  operate  as  a  charge  on  the  debtor's  interest 
in  the  land. 

Equitable  estates  are  liable  to  involuntary  aliena- 
tion on  the  bankruptcy  of  the  person  entitled  thereto, 
in  the  same  manner  as  his  estates  at  law  (A).  But  on 
the  bankruptcy  of  a  trustee,  the  legal  estate  in  any 


{b)  Sug.  Y.  &  P.  518;  Lewin 
on  Trusts,  653,  6th  cd.;  1012, 
nth  ed. ;  ante,  p.  182. 

(c)  Stat.  1  &  2  Vict.  c.  110, 
8.  13;  a7ite,  p.  271. 

{(1)  Sect.  19;  ante, -p.  271. 

(e)  Ante,  pp.  271,212. 


(/)  Sug.  Y.  &  P.  535. 

(fjf)  Ante,  p.  273. 

(li)  Ration  V.  Haywood.  L.  R. 
9  Ch.  229;  and  cases  cited  iu 
notes  (y)  (z)  to  p.  291,  ante. 

(i)  Ante,  pp.  274,  289. 

(A)  Ante,  p.  278. 
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property,  of  \Yliicli  he  is  trustee  lor  any  other  person,  ' 
does  not  pass  to   the   trustee   for  his  creditors,  but 
remains  vested  in  him  (/). 

Trust   estates  in  fee  simple  are  also   liable,  like  Liability  of 
estates  at  law,  to  alienation  for  the  payment  of  the  Ifterdeath,^ 
owner's   debts  after   his   death.     By   the    Statute   of 
Frauds  it  was  provided,  that  if  any  cr still  que  trust  Tho  statute 
should  die,  leaving  a  trust  in  fee  simple  to  descend 
to  his  heir,  sucli  trust  should  be  assets  by  descent, 
and  the  heir  should  be  chargeable  with  the  obligation 
of  his  ancestors  for  and  by  reason  of  such  assets,  as 
fully  as  he  might  have  been  if  the  estate  in  law  had 
descended  to  him  in  possession  in  like  manner  as  the 
trust  descended  (//().     And  the  subsequent  statutes  to  Subsequent 
which  we   have   before   referred,  for  preventing   the  ^  '^  "  ^^' 
debtor  from  defeating  his  bond  creditor  by  his  will, 
and  for  rendering  the  estates  of  all  persons  liable  on 
their  decease  to  the  payment  of  their  just  debts  of 
every  kind,  apply  as  well  to  equitable  or  trust  estates 
as  to  estates  at  law  (n). 

Trust  estates  are  subject  to  debts  due  to  the  Crown  crown  ckbts, 
in  the  same  manner  and  to  the  same  extent  as  estates 
at  law  ((>).     And  in  the  case  of  equitable  estates  tail 
and   for   life,  the   liability  for   the   owner's   debts   is 
similar  to  that  attached  to  the  like  estates  at  law  {]>) . 

In  connection  with  creditors'  rights  against  pur-  i.is  peuilons. 
chasers  of  land,  it  may  be  mentioned  that  actions  at 

(I)  Stat.  46  &  47  Vict.  c.  52,  Black.   159;    1    Sand.  Uses,  27(i 

Bs.  20,  44,   1G8  ;  see  Jennings  v.  (289,  5th  od.). 
Mather,  lUOI,  1   Q.  15.  lOS.    "The  («)  .Stats.    :i    Will.    &    j\rary, 

same  rule  was  formerly  applied  c.   14,  s.  2;  47  Geo.  111.  c.   74; 

to  cases  of  insolvency;  tiims  v.  11  Geo.  IV.  &  1  Will.  IV.  c.  47; 

Thomas,  12  A.  &  E.  536.  :j  &  4  "Will.  IV.  c.  104 :  :32  &  3:5 

(m)  Stat.  29  Car.  II.  c.  .S,  s.  10.  Vict.  c.  46  ;  46  &  47  Vict.  c.  52, 

Before  tiiis  provision  tho  Court  nf  s.  125  ;  60  &  (!l  Vict.  c.  65,  part 

Chancery  had  refused  to  gixe  tlie  i. ;  anti\  pj).  280 — 285. 
bon<l  creditor  any  relief;  liennet  (o)  The   King   v.   Smith,   Sugr. 

V.  Box,  1   Ch.  Ca.    12;    Prat  v.  V.  &  V.  Appx.  No.  15,  p.   1098, 

Colt,  ib.  12S.    Tliese  deeisions,  in  11th  ed.;  C!hitty  on  tho  Preroga- 

all  probability,  gave  rise  to  tho  tive  of  tho  Crow  ii,  2'.I6. 
above   enactment.      See    1    'W'ni.  (p)  Sug.  X.  ^^  V.  524,  538. 
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law  or  in  equity  respecting  lands  will  l)ind  a  pur- 
chaser, as  well  as  the  tenant's  heir  or  devisee;  that 
is,  he  must  abide  by  the  result,  although  he  may  be 
ignorant  that  any  such  proceedings  are  depending  (q). 
Provision  was  accordingly  made  by  the  Judgments 
Act,  1839,  for  the  registration  of  every  lis  j^endcns ; 
and  no  Us  pcudms  binds  a  purchaser  or  mortgagee 
without  express  notice  thereof,  unless  and  until  it  is 
duly  registered;  and  the  registration  to  be  binding 
must  be  repeated  every  five  years  (/■).  This  registra- 
tion is  now  made  in  the  Office  of  Land  Registry  (.s). 

SearchLs.  jn  consequence  of   the  above-mentioned  laws,  it 

was  the  practice  to  cause  a  search  to  be  made,  before 
every  purchase  or  mortgage  of  freeholds,  in  the 
registers  of  judgments,  writs  and  orders  affecting 
land,  and  pending  actions,  and  also  of  Crown  debts 
and  writs  of  execution,  if  there  were  reason  to  suppose 
that  the  owner  of  the  property  had  been  a  Crown 
debtor  or  accountant  (0.  Since  the  commencement 
of  the  Land  Charges  Act,  1900,  it  has  been  unnecessary 
to  search  for  judgments  or  Crown  debts  or  writs  {ii) : 
but  the  other  searches  are  still  made;  and  if  the 
search  disclose  any  registered  incumbrance  affecting 
the  land,  it  must  be  got  rid  of,  before  the  sale  or 
mortgage  can  safely  be  completed  (.<•). 

(</)  Co.  Litt.  344  b  ;  Anon.,   1  562.  564,  6th   ed. ;   Elphinstone 

Vera.  318;  ^iem  v.  M<7/,  13  Ves.  &  Clark,    Searches,   50,    S8,    'J3, 

114,  120,  0  R.  E.  149;  3  Prest.  147   sq.,    and    Appx.    on    Land 

Abst.  354  ;    Bellamy  v.  Sabine,  1  Charges  Act  of  1888,  pp.  17,  IS. 

De  G.  &  J.  5G6.  Under  stats.  45  &  46  Yict.  c.  3I>, 

(r)  Stat.  2  &  3  Vict.  c.  11,  s.  7,  s.  2,  and  51  &  52  Vict.  c.51,  s.  17, 

extended  by  18  &  19  Vict.  c.  15,  official  searches  in  these  registers 

s.  3,  to  the  Palatine  Courts  {a7ik;  may  be  directed,  and  a  certificate 

p.  277,  n.  (p) ) ;  see  Price  v.  Price,  (wliich  in  favour  of  a  purchaser 

35  Ch.  D.  297 ;  stat.  51  &  52  Vict.  i)r  mortgagee  is  to  be  conclusive) 

c.  51,  ss.  5,  G.     As  to  vacating  obtained  of  the  result  of  any  such 

such  registration,  see  stat.  30  &  search.     See  Wms.   Conv.   Stat. 

31  Yict.  c.  47,  s.  2.  201  sq. ;    Elphinstone  &    Clark, 

(.s)  See   ante,  pp.  273,  n.  (g),  Searches,  166—168. 
275,  n.  (5),  (w)  See  ante,  pp.  278,  276,  286, 

(0  Ante,   pp.    271,    274,    280.  287,  292. 
See  Sug.  V.  &  P.  537,538,543;  (x)  Astothesearchesnowneces- 
l  Dart,  V.  &  P.  523,  524,  557,  Bary,  see  1  Wms.  \.  &  P.  511  sq. 
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CHAPTER   XII. 

OF    PERSONAL    CAPACITY, 

It  has  been  mentioned  (a)  that  a  tenant  of  lands 
may  be  prevented  by  personal  incapacity  from  exercis- 
ing the  right  of  alienation,  which  is  now  regarded  as 
inherent  in  ownership  (/>).  Let  us  now  consider  what 
persons  have  the  legal  capacity  to  purchase,  hold  and 
dispose  of  an  estate  in  land;  the  -woi'd  piircluisr  being 
here  used  in  its  legal  meaning  (r),  which  includes  the 
acquisition  of  land  under  a  will  or  a  voluntary  con- 
veyance, as  well  as  on  a  sale.  It  should  be  noted  that 
capacity  so  to  puirhasc  lands  merely  indicates  that  a 
conveyance  of  land  to  the  person  capable  will  give 
him  the  legal  estate  therein :  it  does  not  include 
capacity  to  hiuj  land,  in  the  common  sense  of  the 
word.  That  is  a  matter  depending  on  capacity  to 
contract.  It  will  therefore  be  useful  to  inquire  as 
well,  what  persons  may  contract  with  regard  to  land. 

Persons  are  either  natural — men,  women  and  Persons 
children — or  artificial,  as  corporations.  All  natural  °|\\'^™!j''"'^ 
persons,  including  infants,  lunatics,  married  women, 
convicts  and,  at  the  present  day  {d),  aliens,  are  capable 
of  purchasing  and  holding  lands.  And,  as  a  general 
rule,  any  natural  person  may  dispose  freely  of  the 
land  he  holds  {<-),  and  may  contract  with  regard  to 
land.  To  this  rule  there  are  exceptions  in  the  case  of 
infants,  persons  of  unsound  mind,  drunken  persons, 

(rr)  Ante,  p.  7G.  (il)  By  sfat.  :!3  Vict.  c.  14,  s.  2. 

(6)  Ante,  pp.  2,  7.  GG  .?g.,  82.  (e)  Co.  Litt.  2,  :3.  42  b;  unte, 

(c)  Ante,  pp.  08,  227.  pp.  74— 7G,  «2,  lOS,  118. 
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married  women,  and  convicts.  Corporations  may 
l)urchase  lands  ( / ) ;  l)ut  their  capacity  for  holding  or 
disposing  of  them  is  restricted  hy  la^YS,  which  have  no 
application  to  natural  persons. 

Infants.  All  persons  under  the  age  of  twenty-one  years  are 

infants  in  law  {;i).  The  purchase  of  land  l)y  an  infant 
is  voidable  at  his  option  ;  that  is,  he  may  disagree 
thereto  within  a»  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
'  still  voidable ;  but  it  remains  good  until  set  aside  (/O. 
And  the  conveyance  of  land  by  an  infant  is,  as  a 
rule,  similarly  voidable  (/).  But,  by  the  effect  of  the 
Infants'  Belief  Act,  1874  (it),  the  conveyance  by  an 
infant  of  lands  or  goods,  b}'  way  of  mortgage  (j)  to 
secure  the  repayment  of  money  lent  to  him,  is  abso- 
lutely void  {j}).  As  we  have  seen,  under  the  custom 
of  gavelkind,  an  infant  may  make  a  valid  conveyance 
by  feoffment  (A).  And  by  the  Infant  Settlements  Act, 
1855  (0,  every  infant  not  under  twenty  if  a  male,  and 
not  under  seventeen  if  a  female,  is  empowered  to  make, 
in  contemplation  of  marriage,  a  valid  and  binding 
settlement  of  any  property,  whether  real  or  personal, 
with  the  sanction  of  the  Chancery  Division  of  the  High 
Court.  There  are  also  other  cases  in  which  infants  are 
specially  empowered  by  statute  to  convey  land,  though 
for  the  benefit  of  others  rather  than  of  themselves  (m). 
An  infant's  capacity  to  contract  with  regard  to  land  is 

(/)  Co.  Litt.  2  b.  (ii)  Stat.  37  &  38  Vict.  c.  62, 

{g)  Litt.  s.  259 ;  Co.  Litt.  2  b,  s.   1,  making  void  all   contracts 

78  "b,  171  b.  entered  into  by  infants  for  the 

(k)  Co.  Litt.  2  b  ;  Birhenhmd,  repaj'ment  of  money  lent. 

Ac,  Railway  Go.  v.  Pilcher,  5  Ex.  (j)  See  post.  Part  IV.  Ch.  ii. 

123 — 128  ;    Thurstan  v.  Notting-  (jj)  Tliurstan    v.    Nottingham, 

ham,  &c.,  Bdg.  Socy.,  1902,  1  Ch.  Ac,  Bdg.  Socy.,  1903.  A.  C.  6. 

9,  13;  affd.,  1903,  A.  C.  6.  (A)  Ante,  pp.  59.  216. 

(i)  2  Black.  Coram.  291 ;  Bac.  {/)  Stat.  18  &  19  Viet.  c.  43, 

Abr.  Infancy  and  Age   (I.   3);  extended  to  the  Court  of  Chancery 

Zouch  V.  Parsons,  3  Burr.  1794;  in  Ireland  by  stat.  23  &  24  Vict. 

AUm  V.  Allen,  2   Dru.   &  War.  c.  83 ;  Be  Ballon,  6  De  G.  :\I.  & 

307,  338,  346  ;  2  Wms.  V.  &  1'.  G.  201 :  see  2  Wms.  ^'.  &  P.  791. 

785, 786.  (in)  See  2  Wms.  V.  &  P.  792. 
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cletermined  hy  the  general  rule  of  common  law  that 
infants'  contracts  are  voidable  at  their  option  (it). 

Daring  an  infant's  minority  his  guardian  in  infants' 
socage  {<>)  or  by  statute  is  entitled  to  the  custody  of  ^^"'^  ^^"^' 
his  estate,  to  be  used  for  his  l)enetit(;0-  Guardians 
by  statute  are  so  called  because  their  authority  was 
established  by  the  Statute  of  Charles  II.  abolishing 
military  tenures  (q) .  For  when  this  Act  took  away 
the  right  of  wardship  of  infant  tenants  from  the  lords  (r), 
it  gave  to  the  father  the  right  of  appointing  guardians, 
by  deed  or  will,  to  any  child  of  his,  who  should  be  under 
age  and  unmarried  at  his  death  (.s).  The  guardian  so 
appointed  has  the  custod,y  and  tuition  of  the  child,  while 
remaining  under  the  age  of  twenty-one  years,  or  for 
any  shorter  time  appointed ;  he  also  has  a  right  to 
receive  the  rents  of  the  child's  lands  for  the  use  of  the 
child,  to  whom,  like  a  guardian  in  socage,  he  is  account- 
able when  the  child  comes  of  age  (t).  And  now,  by  the 
Guardianship  of  Infants  Act,  1886  (//),  on  the  death  of 
the  father  of  an  infant,  the  mother  shall  be  the  guardian, 
either  alone  or  jointly  with  any  guardian  appointed 
by  the  father  or  the  Court.     The  mother  of  an  infant 

(n)  Sec  2  Wins.  V.  .*i  P.  71)1—  AVill.  IV.  «S:  1  Vict.  c.  20,  s.  7;  1 

801.  .liirm.  Wills.  'M,  5tli  od. 

(o)  Ante,  p.  51.  (0  Stat.  12  Car.  II.  c.  21,  ?s.  S. 

{)))  IJac.    Abr.    (Juiiriliiin    (A).  :» ;    Matheio   v.    Brixe,   14   Beav. 

As  to  the  duties  and  powers  of  :M1 ;  lie  llehjnr,  1902,  1  Ch.  ",'M. 

j;;uardian8,   see   Simpson   on  In-  If  an  infant  Ix'  entitled  to  tiic 

fants.  possession  of  land  under  an  in- 

((/)  Aiite,  p.  .')!.  strument   coming  into  operation 

(/•)  Aiili',  pp.  17,  r)4.  after  the  year  ISSI,  the  Convey- 

(s)  Stat.  12  Car.  II.  c.  24,  s.  8;  ancing  Act,  18S1,  stat.  44  &  4". 

see  Moiffaa  v.  U((tchdl,  19  I'>eav.  "N'iet.  c.  41,  s.  42,  ,<,'ives  jiowers  of 

St).  Thispower  was  given  whether  entry  upon  and  management  of 

the  lather  were  under  or  over  the  the  infant's  land  during  minority 

ago  of  twenty-one.     But  it  setims  to  the  trustees  appointed  for  this 

that  the   fatlior,   if    under    age,  jjurpose  in  such  instrument,  or  hy 

cannot  now  appoint  a  ginirdian  tlie  Court  on  the  apj)lication  of 

hy  will ;  for  the  Wills  Act  enacts  the   infant's   guardian    or    next 

that  no  will  mado  by  any  person  friend. 

under    the    age    of    twenty-one  (ii)  Stat.  49  &  50  Viet.  c.  27, 

years    shall    bo    valid  ;    stat.    7  s.  I  ;  Re  X,  1899.  1  Ch.  52C. 
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is,  by  the  same  Act,  empowered  (.r)  hy  deed  or  will  to 
apiDoint  guardians  to  act  after  her  own  and  the  father's 
death ;  and  where  guardians  are  appointed  by  both 
parents  they  shall  act  jointly.  Every  guardian  under 
this  Act  has  the  same  powers  over  the  estate  and  person 
of  an  infant  as  any  guardian  appointed  under  Statute 
12  Car.  11.  c.  24  (//).  Where  not  ousted  l)y  the  effect 
of  these  enactments,  the  old  law  of  wardship  in  socage 
still  remains  (z).  Under  the  general  jurisdiction  of 
the  Court  of  Chancery  (a),  now  exercisable  in  the 
Chancery  Division  of  the  High  Court  (/>),  guardians 
both  of  the  person  and  of  the  estate  of  an  infant  may 
be  appointed  by  the  Court,  and  the  action  of  testa- 
mentary and  other  guardians  controlled  (c).  By  the 
Settled  Land  Act,  1882  (d),  the  powers  of  leasing  and 
sale  and  the  other  powers  given  to  a  tenant  for  life  by 
that  Act  may  be  exercised  on  behalf  of  an  infant,  in 
respect  of  any  land  to  which  he  is  in  his  own  right 
entitled  in  possession,  by  the  trustees  of  the  settle- 
ment, if  any,  or  such  other  person  as  the  Court  may 
order. 


Persons  of 
unsound 
mind  smd 
drunken 
persons. 


As  to  the  capacity  of  persons  of  unsound  mind 
and  drunken  persons,  the  present  law  is  this  : — The 
contract  of  a  man  who  is  so  insane  or  drunk  as  to  be 
incapable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.  But 
if  the  other  contracted  with  him  in  good  faith,  and 


(.e)  8eet.  3;  see  Be  G.  («« 
infant),  1892,  1  Ch.  92.  A  guar- 
dian could  not  previously  be  ap- 
jiointed  by  any  one  but  the 
father ;  Ex  parte  Edwards,  V> 
Atk.  519;  Bac.  Abr.  Guardian 
(A.  3).  See  also  Hargrave's  notes 
to  Co.  Litt.  88  b. 

(y)  Sect.  4;  Be  Scanlan,  40 
Ch.  D.  200. 

(z)  2  Black.  Comm.  87  ;  Cham- 
bers on  Infancy,  52 — 03,  509 — 
514;  Simpson  on  Infants,  208, 
2nd  ed. 


(«)  See  Co.  Litt.  88  b,  n.  (15) ; 
2  Fonbl.  Eq.  226,  note ;  1  Spence, 
Eq.  Jur.,  Ch.  XIV. 

(b)  Stat.  36  &  37  Vict.  c.  C6, 
ss.  16,  34;  ante,  p.  167. 

(c)  See  notes  to  Eyie  v.  Coun- 
tess of  Shaftesbury,  2  Tudor 
I;.  C.  Eq.  718,  6th  ed. ;  2  Seton 
on  Judgments,  996  sq.,  6th  ed. ; 
F.  V.  f:,  1902, 1  Ch.  688. 

('/)  Stat.  45  &  46  Vict.  c.  38, 
ss.  59,  60 ;  see  also  stat.  44  &  45 
Vict.  c.  41,  s.  41;  2  Wms.  V.  & 
P.  792—794. 
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without  knowledge  of  or  reasonable  cause  to  suspect 
his  state  of  mind,  and  the  contract  be  partly  executed, 
he  cannot  avoid  it  {<■).  The  voluntary  conveyance  of 
land  by  a  person  of  unsound  mind  appears  to  be  abso- 
lutely void  (/').  But  a  conveyance  made  by  a  person 
of  unsound  mind  for  a  valuable  consideration  appears 
to  be  voidable  only  on  his  part,  if  the  other  party  knew 
of  his  mental  condition;  and  to  be  valid,  if  the  trans- 
action were  carried  out  by  the  other  party  in  good  faith 
and  without  knowledge  of  the  insanity  (7).  The  law 
appears  to  be  the  same  of  a  drunken  person's  convey- 
ance of  land  for  value  :  but  it  is  questionable  whether 
a  voluntary  conveyance  made  by  a  drunken  man  is 
void ;  for  it  seems  that  he  might  confirm  it  when 
sober  (li).  With  regard  to  idiots  and  lunatics,  the 
fullest  powers  of  directing  the  management  and  ad- 
ministration of  their  property  are  by  the  Lunacy  Act, 
1890  (/),  given  to  the  Judge  in  Lunacy;  and  the  ro/H-\ Committees. 
■mitti'cs  of  their  estates,  who  are  the  persons  to  whom 
the  care  of  their  estates  is  committed,  or  such  other 
persons  as  the  judge  shall  approve,  are  empowered  to 
execute  and  do  all  such  assurances  and  things  as  may 
be  directed  in  order  to  give  effect  to  such  powers  (/■). 
If  a  lunatic  make  a  voidable  contract  or  conveyance, 
it  may  be  set  aside  by  his  committee,  or  by  himself,  if 

(e)  Molton  v.  Gamroux,  2  Ex.  Ince,  7  Do  G.  M.  &  G.  475,  487, 

487,     4     Ex.     17;      Baavan    v.  488 ;  Sug.  Pow.  005 ;  2  Wins.  V. 

McDonnell,  9  Ex.  :i09 ;  Matthew^^  &  P.  801  sq. 

V.    Baxter,   L.    11.    S   Ex.    1152;  (h)  Sec  Molton  v.   Camrou.c,  4 

Imperial     Loan     Co.    v.    Stone,  Ex.  17,  19 ;  Matthews  v.  Baxter, 

1892,  1  Q.  B.  599 ;  2  Wms.  V.  &  L.  R.  8  Ex.  132 ;  2  Wins,  V.  & 

r.  801  Kq.  P.  809,  810. 

(/)  ElUol  V.  Ince,  7  Do  G.  ]\I.  (i)  Stat.  5:1  Vict.  c.  5,  ss.  lOS, 

&     (J.    475;     Sug.     Pow.     G04 ;  116  s^. ;  see  2  Wms.  V.  &  P.  805 

2  Wins.  V.  &  1'.  801.     But  before  — 809.     These  matters  were  lue- 

1845  a  feolfment  witli  livery  of  viously  rejiulated  by  stat.  IC.  i<:  17 

seisin  made  by  a  lunatic  was  not  Vict.  c.  70,  s.  108  nq.,  ami-uded 

void,   but   voidable;    Bae.    Abr.  by  stat.  18  k  19  Vict.  c.  13  and 

Idiots  and  Lunatics  (F.) ;  stat.  8  25  &  2(j  Vict.  e.  86;  and  before 

&  9  Vict.  c.   100,  s.   4;  ante,  p.  tliat  bystat.  11  Geo.  IV.  &  1  Will. 

150.  IV.  e."(;5. 

{g)  Fricc  v.  Berringlon.  :',  Mac.  (h)  Stat.  53  Vict.  c.  5,  s.  1  24  ; 

&    G.   480,  495—498;    Miot  v.  ife  if((y,  1890,  1  Oil.  468. 
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Married 
Women, 


Convicts. 


he  should  recover  his  senses,  or  if  not,  by  his  repre- 
sentatives after  his  death  (/). 

Married  Avomen  are  now  capable  of  disposing  of 
any  real  or  personal  property,  which  is  their  separate 
property,  in  the  same  manner  as  single  Avomen  :  except 
that  they  may  be  subject  in  equity  to  a  restraint  on 
alienation  during  marriage  (w).  But  wives  married 
before  the  year  1883  cannot  so  dispose  of  any  property, 
to  which  their  title  accrued  before  that  year  (/?) ;  such 
property  can  only  be  disposed  of  by  them  in  accord- 
ance with  the  earlier  law,  which  will  be  explained  in 
the  next  chapter.  Married  women  may  now  bind 
themselves  by  contract  in  respect  and  to  the  extent 
of  their  separate  property,  to  which  they  are  entitled 
without  restraint  on  anticipation:  but  not  otherwise  (o). 
At  common  law,  their  contracts  were,  as  a  rule,  void 
as  against  them  (p). 

By  the  Act  of  1870  abohshing  attainder  (7),  con- 
victs, or  persons  against  whom  judgment  of  death  or 
penal  servitude  has  since  the  Act  been  pronounced  or 
recorded  for  treason  or  felony,  are  incajialjle,  while 
subject  to  the  operation  of  the  act,  of  alienating  or 
charging  any  property,  or  of  making  any  contract. 
And  an  administrator  of  any  convict's  property  may 
be  appointed,  in  whom  all  his  real  and  personal  pro- 
perty shall  vest,  to  re-vest  in  the  convict  or  his  repre- 
sentatives, on  his  death,  bankruptcy,  completion  of 
his   term   of   punishment,  or  pardon  (/■).     But  these 


(l)  See  2  Black.  Comm.  291 ;  2 
"Wins.  Y.  &  P.  803. 

(m)  Stat.  45  &  46  Vict.  c.  75, 
ss.  1  (sub-s.  1),  19 ;  Be  Trice,  28 
Ch.  D.  709;  Re  Drummond  & 
Dade's  Contract,  1891, 1  Ch.  524  ; 
see  ante,  p.  85,  and  next  chapter  ; 
2  Wras.  V.  &  P.  828—834. 

(»i)  See  sect.  5 ;  Beid  v.  Ileid, 
31  Ch.  D.  402;  Ee  Cum,  43  Ch. 
D.  12  ;  Re  Bacon,  1907. 1  Ch.475. 

(o)  Stat.  45  &  4G  Vict.  c.  75, 
s.  1,  sub-s,  2,  amended  by  5(i&57 


Vict.  c.  G3,  s.  1 ;  Si-ott  v.  Motley, 
20  Q.  B.  D.  120  ;  Petton  v.  Harri- 
son, 1891,  2  Q.  B.  422;  see  2 
AVms.  V.  &  P.  834  sq. 

(p)  See  2  Wras.  Y.  &  P.  835. 

[q)  Stat.  33  &  34  ^'ict.  c.  23, 
BS.  6,  8 ;  ante.  p.  55. 

(r)  Scots.  7,  9,  10,  IS.  Pro- 
perty vested  in  a  convict  on  any 
trusts  or  by  way  of  mortgage  is 
excepted ;  stat.  56  &  bl  Yict. 
c.  53,  s.  48;  see  2  Wma.  Y.  &  P. 
SIO. 
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disabilities  on  the  part  of  a  convict  are  suspended  while  Attainted 
he  is  lawfully  at  large  under  any  licence  (s).     Before  1'®""^**°^- 
the  abolition  of  attainder  for  treason  or  felony,  persons  Outlaws, 
attainted  for  these  crimes  could  not,  by  any  convey- 
ance which  they  might  make,  defeat  the  right  to  their 
estates,  which  their  attainder  gave  to  the  Crown,  or  to 
the  lord,  of  whom  their  estates  were  holden  (0-    Though 
outlawry  is  no  longer  any  cause  of  escheat  (//),  an  out- 
law still  forfeits  the  profits  of  his  real  estate  while  he 
lives  (x). 

By  the  common  law,  aliens,  or  foreigners  under  Aliens, 
no  allegiance  to  the  Crown  (ij),  might  jjurdtasr,  but 

(s)  Stat.  33  &  34  Yict.  c.  2;?,  Ad.  705. 

s.  HO.  (m)  Ante,  pp.  4S,  5.j. 

(<)  Co.   Litt.   42   b;    2   Ulack.  {x)  Bac.  Abr.  Outlawry  (D.); 

Coram.  290;  Perkins,  tit.  Grant,  Short  and  Mellor's  Crown  Otlico 

sect.   2G;    Com.    Dij;-.    Capacity  Practice,   385;    see    Wuis.  Pcrs. 

(D.)  0;  2  Shep.  Touch.  232;  Jhe  Prop,  90,  100,  10th  ed. ;  2  Wnis. 

d.  Grifilh  v.  Pritchard,  5  B.  &  V.  &  P.  811,  812. 

(y)  Litt.  s.  198;  see  2  Wms.  \.  &  P.  812  sq.  No  person  is  cou- 
Bidered  au  alien  who  is  born  within  the  dominions  of  the  Crown, 
even  thoujih  such  persim  may  be  the  child  of  an  alien,  unless  such 
alien  should  be  the  subject  of  a  hostile  prince ;  1  Black.  Comm. 
373;  Bac.  Abr.  Aliens  (A.).  And  a  person  born  in  Scotland  after  the 
accession  of  James  I.  to  the  Crown  of  England,  was  held  to  be  a 
natural-born  subject,  and  consequently  entitled  to  hold  lands  in 
England,  although  the  two  kingdoms  had  not  then  been  united ; 
Calrin's  case,  7  Rep.  1 ;  see  Jle  Sti-pney  Election  Petition,  17  Q.  B.  D. 
54.  Again,  the  children  of  the  King's  Ambassadors  are  natural-born 
subjects  by  the  common  law  ;  7  Rep.  18  a.  And  by  several  -\cts  of 
Parliament,  the  privileges  of  natural-born  subjects  were  accorded  to 
the  lawful  children,  though  born  abroad,  of  a  natural-born  father,  ami 
also  to  the  grandchildren  on  the  father's  side  of  a  natural-born 
subject;  stats.  25  Edw.  III.  st.  2;  7  Anne,  c.  5;  4  Ceo.  II.  c.  21  ;  Ki 
Geo.  III.  c.  21  :  Doe  d.  Duroure  v.  Jane*,  4  T.  R.  300 ;  SheiJden  w 
PatricJc,  1  Macqneen's  H.  L.  C.  3o') ;  Fitch  v.  Webr,  0  Hare,  51  ;  lie, 
Willouijlihy,  30  Ch.  D.  324;  see  Be  (iter  v.  Stone,  22  Ch.  U.  213, 
IMore  recently,  the  children  of  a  natural-born  mother,  tbougii  born 
abroad,  were  rendered  cai>able  of  taking  any  real  or  personal  estate; 
and  it  was  provided  that  any  woman,  wlio  should  be  married  to  a. 
natural  born  subject  or  person  naturalised,  should  be  taken  to  b(! 
herself  naturalised,  and  have  all  the  rights  andprivilegesof  a  natural- 
born  subject;  stat.  7  &  8  Vict.  c.  00,  ss.  3,  10.  Any  foreigner  might- 
be  made  a  denizen  by  royal  letters  patent,  and  capable  as  such  of  Denizen. 
holding  but  not  of  inheriting  lands,  or  might  be  naturalised  by  Act  of 
Parliament;  Co.  Litt.  2  b,  129  a;  1  Black.  Comm.  373.  The  law 
relating  to  aliens  was  generally  amended  by  the  Naturalization  Act, 
1870,  stat.  33  Vict.  c.  14,  by  which  many  of  the  former  stat  utes  on  this 
subject  were  rci)ealed.  This  Act  also  contains  enactments  (s.  10) 
regulating  the  status  of  women,  who  being  British  subjects,  have 
married  aliens,  and  their  cliildren. 
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were  incapable  of  inheriting  or  holding  any  estates  in 
lands.  And  the  conveyance  of  lands  to  an  alien  was  in 
general  (z)  a  cause  of  forfeiture  to  the  Crown,  which 
might  seize  the  lands  by  virtue  of  its  prerogative  (a). 
And  if  lands  were  purchased  by  a  natural-born  subject 
in  trust  for  an  alien,  the  Crown  might  claim  the  benefit 
of  the  purchase  (/;).  But  now  by  the  Naturalization 
Act,  1870  (('),  real  and  personal  property  of  every  de- 
scription may  be  taken,  acquired,  held  and  disposed  of 
l)y  an  alien  in  the  same  manner  in  all  respects  as  hj 
a  natural-born  British  subject ;  and  a  title  to  real  and 
personal  property  of  every  description  may  be  derived 
through,  from  or  in  succession  to  an  alien  (d)  in  the 
same  manner  in  all  respects  as  through,  from  or  in 
succession  to  a  natural-born  British  subject. 

Corpoi-fitions.  Corporations,  as  conceived   by   the  common  law, 

were  under  no  incapacity  to  hold  or  dispose  of  lands. 
A  corporation,  it  may  be  explained,  is  a  fictitious  body 
invested  by  law  with  the  attributes  of  a  person,  having 

(z)  Tlie   common  law  allowed  23  Vict.  c.  21,   s.  25,  abolished 

an  exception  in    the  case  of  a  the  necessity  of   an    inquest  of 

liousc  occupied  under  a  lease  for  office. 

years  by   a   friendly  alien   raer-  {h)  Barrow     v.      Wadkin,     24 

chant ;    Co.  Litt.  2   b.     And  by  Beav.  1 ;  Sharp  v.  St.  Sauveur, 

stat.  7  &  8  Vict.  c.  06,  s.  5.   a  L.   K.    7    Ch.    343 ;    overruling' 

resident  alien,  the  subject  of  a  Jiittson  v.  Stordy,   3   Sm.    A:   G. 

friendly  state,  might  hold  lands  230.     But  if  lands  were  directed 

for     any    term     not     exceeding  to  be  sold,  and  the  produce  given 

twenty-one  years  for  the  purposes  to  an  alien,  tlie  Crown  had  then 

of  residence  or  business.  no    cU\im ;     Du,     Hourmeliii     v. 

(a)  But  not,  at  common  law,  Sheldon,  1  Beay.  79,  4  IMy.  &  C'r. 

until  after  office  found ;  that  is,  52.5. 

after    an    inquest    of    office,    or  (r)  Stat.  33  Tict.  c.  14,  s.    2, 

official  inquisition  held  to  ascer-  passed     r2th     May,    1870,     and 

tain  the  facts  of  the  case,  had  amended  by  stats.  33  &  34  Vict, 

found  a  verdict;  Co.  Litt.  2  b,42  b;  c.  102,  35  &  3(J  Vict.  c.  39.  and  58 

Black.  Comm.  i.  371,  372;  ii.  249,  &  59  Vict.  c.  43.    This  Act  is  not 

274,293;  iii.  258.   Conveyance  of  retrospective;  Sharp  v.  St.  Sau- 

the  lands  by  the  alien  to  a  natural-  veur,  L.  B.  7  Cli.  343. 

l)orn  subject  before  office   found  (r/)  All  the  King's  natural-born 

would    not  avail   to   defeat  the  subjects  were  enabled   to   trace 

liability  to  forfeiture,  though  in  their  title   by  descent    through 

other  respects  it  was  valid ;  Sliep.  their  alien  ancestors  by  stat.  11 

Touch.  232  ;  4  Leon.  84;  Fif'h  v.  &  12  Will.  III.  c.  6,  explained  by 

Klein,  2  Mer.  431.      Stat.  22  &  25  Geo.  II.  c.  39. 
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a  corporate  name  by  which  it  can  sue  and  be  sued  and 
hold  property,  but  enjoying  immortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  (/')  ; 
as  the  Corporation  of  London,  or  Trinity  College, 
Cambridge.  But  by  the  effect  of  the  statutes  prohibit- 
ing the  alienation  of  lands  into  mortmain  ( /'),  corpora- 
tions are  generally  disal)led  from  holding  lands  without 
a  licence  from  the  Crown  to  hold  lands  in  mortmain, 
or  the  authority  of  an  Act  of  Parliament  (jj).  The  cor- 
porations, which  are  empowered  by  statute  to  hold 
land  without  a  licence  in  mortmain,  are  too  numerous 
to  be  particularly  specified  here  (It).  For  example, 
every  joint  stock  company  incorporated  under  the 
Companies  Act,  1862,  or  the  Companies  Consolidation 
Act,  1908,  has  power  to  hold  lands :  but  a  company 
formed  for  the  purpose  of  promoting  art,  science, 
religion,  charity  or  any  other  like  object,  not  involving 
the  acquisition  of  gain  by  the  company  or  the  members 
thereof,  cannot  hold  more  than  two  acres  of  land  with- 
out the  licence  of  the  Board  of  Trade  (/).  Whether  Alienation  of 
any  particular  corporation  can  freely  exercise  its  ["I'^jg'^'^'^"'" 
capacity  for  alienating  its  lands  depends  generally  on 
the  purposes  of  its  existence  (/.).  Corporations  existing 
for  public  or  charitable  purposes  have  been  in  many 
instances  placed  under  statutory  restraints  in  the  way 
of  the  disposal  of  their  lands.  Thus  ecclesiastical  Ecdesiaatiral 
corporations  and  colleges  were  restrained  by  statutes  ^°^^^"'^  """*• 
of  Elizabeth  and  -Tames  I.  from  alienating  their  lands 

(e)  10    Rep.   30   b;    1    IJlack.  (g)  Brittonjiv.  ii.,  ch.  :).  s.  11  : 

Comm.  4G7,  47."t ;  Mayor  (t  Com-  Co.  Litt.  2  b,  'J'J  a  ;  lilack.  (.,'omni. 

monalty  of  Colchester  v.  Lowtrn,  i.  479,  ii.  268  ?q. ;   Shelford  on 

1  V.  &  B.  22U.  244— 24(;,  12  K.  It.  Mortmain,  f),  :!.-)  ^q. 
21G ;     Blackburn,     J.,    Riche   v.  [h)  See  2  Wins.   V.  .t  P.  8.')3, 

Ashhnry    Railway  Carriage   Co.,  854;  Index  to  Statulrs,  ^Mortmain, 

L.  R.  9  Ex.  224,  "203:  toe  Grant  2,  3. 

on  Corporations,   129  ;    2    Wins.  (j)  Stat.  8  Edw.  VII.  c.  GK.  S8. 

V.  &  r.  8.52  $q.  16  (2),  19.  rephiPinu'  2.-.  &  2*;  ^■ict. 

(  f)  Stat.s.  7  Edw.  I.  st.  2 ;  7  &  c.  89,  ss.  18,  21. 
8  Will.  111.  c.  87  ;  now  repealed  (A)  Sie  2  AVms,  V.  &  V.  S'u)— 

and   replaced  by  stat.   HI  &  52  857. 
Yict.  c.  42,  3.  1  ;  ante,  pp.  53,  7G. 
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Municipal 

coiporatiuiis. 


Alienation  of 
chaiitv  lands. 


Corporation 
cannot  stand 
seised  to 
otliers'  use. 


for  more  than  twenty-one  years  or  three  lives ;  and 
sales  and  leases  of  the  lands  of  such  bodies  are  now 
regulated  by  numerous  statutes  (/).  Municipal  corpo- 
rations subject  to  the  provisions  of  the  Municipal  Cor- 
porations Act,  1882,  may  not  alienate  corporate  land 
(except  by  leasing  to  a  limited  extent)  without  the 
approval  of  the  Local  Government  Board  (m).  The 
lalienation  of  land  held  for  charitable  purposes,  whether 
by  corporations  or  other  trustees,  was  subject  to  the 
control  of  the  Court  of  Chancery  {n)  and  is  now  placed 
under  statutory  restriction  (o).  And  the  alienation  of 
Crown  lands  has  long  been  regulated  by  Parliament  (p). 
It  is  held,  moreover,  that  corporations  created  by  statute 
for  special  purposes,  as  a  Railway  Company,  are  pro- 
hibited from  dealing  with  their  corporate  property  in 
a  manner  -sYhich  is  extraneous  to  the  purposes  for 
which  they  were  created  (q).  The  capacity  of  a  corpo- 
ration to  contract  with  regard  to  land  is  commensurate 
with  its  power  of  disposing  of  land  (q).  Here  it  may 
be  mentioned  that  it  was  held  under  the  old  law  of 
uses  {)■),  that  a  corporation,  having  no  conscience, 
could  not  stand  seised  of  land  to  others' use  (.s).     It 


(/)  See  Co.  Litt.  43  a,  44  a ; 
Index  to  Statutes,  Colleges  (2), 
Corporation  (2),  Ecclesiastical 
Commission  (8),  Lease  (3). 

(m)  Stat.  45  &  4G  Vict.  c.  50, 
ss.  G,  108,  amended  by  51  &  52, 
Vict.  c.  41,  s.  72 :  replacing  5  & 
G  Will.  IV.  c.  7G,  ss.  94.  9G  ;  6  & 
7  Will.  IV.  c.  104,8.2.  SeeDaWs 
V.  Covporaiion  of  Leicester,  1894, 
2  Ch.  208. 

(n)  2  IMaddock's  Cliancery 
Practice,  95,  3rd  ed.  ;  1  Dart, 
V.  &  P.  19,  etli  ed. 

(o)  Stat.  18  &  19  Vict.  c.  124, 
s,  29.  The  alienation  and  con- 
veyance of  charity  lands  are  now 
regulated  by  stats.  IG  &  17  Vict, 
c.  137  (ss.  21,  24,  2G,  62  espe- 
cially); 18  &  19  Vict.  c.  124  (ss. 
16,  29,  30,  35,  36,  37  especially); 
23  &  24  Vict.  c.  136,  s.  15;  32  & 
33  Vict.  c.  110,  s.  12;  see  Gover- 
nors of  the  Charity  for  Relief  of 


Poor  Widoim  and  Children  of 
Clenjynien  v.  Sutton,  27  Beav. 
G51  ;  Jioyal  Society  of  London  and 
Thompson,  17  Ch.  D.  407  ;  Finnis 
&  Young  to  Forbes  <k  Pochin 
(No.  2),  24  Ch.  D.  591 :  Be  Clergy 
Orphan  Corporation,  1894,  3  Ch. 
145;  Be  Mason's  Orphanage,  A r., 
189G,  1  Ch.  54,  596;  1  Wms.  V. 
&  P.  394,  404  sq. 

(/))  Ante,  p.  56,  n.  (/). 

(5)  MuUiner  v.  Midland  Bail- 
way  Co.,  11  Ch.  D.  GU :  Be 
Metropolitan  District  Bail  way 
Co.  &  Cosh,  13  Ch.  D.  G07;  2 
Wms.  V.  &  P.  85G— 862. 

(r)  Ante,  p.  171. 

(s)  1  Rep.  122  a ;  1  Sand.  Uses, 
59.  For  this  reason,  it  was  the 
practice,  down  to  1845,  for  a 
corporation  to  convey  by  feoff- 
ment, and  not  by  lease  and  re- 
lease ;  1  Dart,  V.  &  P.  600, 
6th  ed. 
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follows  that  on  a  grant  of  lands  to  a  corporation  to  ' 
the  use  of  another  person,  the  legal  estate  remains  Gift  t<.  a  cor- 
in  the  corporation  and  is  not  transferred  to  the  other  I;|no!£.fg"'^ 
by  the  effect  of  the  Statute  of  Uses  (0-     But  as  a  trust  joint  tenants, 
may  be  enforced  against  a  cori)oration  under  modern 
equity  (it),  the  corporation  would  stand  seised  of  the 
legal  estate  on  trust  for  the  other  person.    Formerly,  if 
a  gift  of  lands  were  made  to  a  corporation  and  another 
person  in  such  terms  as  would  have  made  them  joint 
tenants,  had  they  both  been  natural  persons,  they  took 
as  tenants  in  common  ;  for  it  was  considered  to  be  in- 
consistent with  the  nature  of  a  corporation  to  take  an 
interest  otherwise  than  for  its  own  proper  corporate 
use  exclusively  (/•).     But  by  an  Act  of  1899  (,r)  cor-\ 
porations  were  made  capable  of  acquiring  and  holding 
any  real  or  personal  property  in  joint  tenancy  with 
others ;  and  a  gift  of  any  property  to  a  corporation  and 
another  jointly  will  now  make  them  joint  tenants. 

(0  ^«<e,  pp.  174— 17(5;  Sugd.  (y)  Co.    Litt.    189     b,    190  a; 

n.  to  Glib.  Uses,  7,  8,  3rd  ed.  Bac.    Abr.   Joint   Tenants    (B)  ; 

(m)  Lewin  on   Trusts,  30,  6th  Law  (Uiarantee,  S:c.,So(y.\.Baiili 

and    lltli    ed. ;    Re    Thompson's  of   Emjland,   24    Q.    B.  D.    40(j, 

Settlement    Truds,   1905,    1    Ch.  411. 

229;  ante,  pp.  17ti  *>/.  {x)  Stat,  G2  &  03  Yict.  c.  20. 


W.R.P. 
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CHAPTER  XIII. 

OF    THE    MUTUAL    rJGHTS    OF    HUSBAND    AND    WIFE. 

The  next  subject  of  our  attention  will  be  the 
mutual  rights  in  respect  of  lands  arising  from  the  rela- 
tion of  husband  and  wife.  In  pursuing  this  subject, 
let  us  consider,  first,  the  rights  of  the  husband  in 
respect  of  the  lands  of  his  wife ;  and,  secondly,  the 
rights  of  the  wife  in  respect  of  the  lands  of  her  husband. 

The  ri.chts  of         1.  First,  then,  as  to  the  rights  of  the  husband  in 

the  husband  .      „  .,       ,        ■,        „  ,  .         .,,         ri-  ,^ 

in  respect  of  respect  01  the  lands  oi  his  wiie.  bmce  the  commenee- 
the  lands  of  j^^ent  of  the  year  1883,  the  legal  capacity  of  wives,  with 
regard  to  property,  has  been  completely  changed  by 
the  operation  of  the  Married  Women's  Property  Act, 
1882  (a).  But  wives,  who  were  married  before  the 
year  1883,  still  remain  subject  to  the  previous  law, 
with  respect  to  property  to  which  their  title  accrued 
before  that  year  (b).  And  without  some  knowledge  of 
the  old  law,  it  would  be  impossible  to  understand  the 
Act  in  question.  We  shall  therefore  first  inquire  into 
the  position  of  wives  with  regard  to  property  at  com- 
.  mon  law,  then  examine  the  privileges  which  might  be 
secured  to  them  under  the  rules  of  equity,  and  lastly 
consider  the  rights  now  conferred  on  them  by  statute. 

The  common  At  common  law,  by  the  act  of  marriage,  the  hus- 

liusband*and    hand  and  wife  became  in  law  one  person,  and  so  con- 

wife-  tinned  during  the  coverture  or  marriage  (r).    The  wife 

was,  as  it  were,  merged  in  her  husband.    Immediately 

(o)  Stat.  45  &  46  Vict.  c.  75.  Comm.    442  ;    Gilb.    Ten.     108  : 

(h)  Sect.  5;  Re  Harris'  Settled  1  Rop.  Husb.  &  AVife,  1.     As  to 

Estates,    28    Ch.    D.    171 ;    cmie,  the  early  law,  see  P.  &  M.  Hist. 

p.  300.  Eng.   Law,    i.    465,    ii.   397   sq., 

(c)  Litt.    s.    168;    1     Black.  435. 
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upon  marriage,  therefore,  the  husband  became  entitled 
to  the  whole  of  the  rents  and  profits  which  might  arise 
from  his  wife's  lands,  and  acquired  a  freehold  estate 
therein,  during  the  continuance  of  the  coverture  (d) ; 
and,  in  like  manner,  all  the  goods  and  personal  chattels 
of  the  wife,  the  property  in  which  passed  by  mere 
delivery  of  possession,  at  once  belonged  solely  to  her 
husband  (e).  For  by  the  ancient  common  law,  it  was 
impossible  that  the  wife  should  have  any  power  "of 
disposition  over  property  for  her  separate  benefit, 
independently  of  her  husband  (/).  The  husband  also 
acquired  by  marriage  a  seisin  (ji)  of  all  his  wife's  free- 
holds, jointly  with  her  (li).  If,  however,  the  husband  'Curtesy. 
had  issue  by  his  wife  born  alive,  that  might  Ijy  possi- 
bility inherit  the  estate  as  her  heir,  he  became  entitled 
to  an  estate,  after  the  wife's  death,  for  the  residue  of 
his  own  life  in  such  lands  and  tenements  of  his  wife 
as  she  was  solely  seised  of  in  fee  simple,  or  fee  tail  in 
possession  (/).  The  husband,  while  in  the  enjoyment 
of  this  estate,  was  called  a  tenant  by  the  cartcsy  of 
England,  or  more  shortly,  tenant  by  the  curtesy.  But'  Estate  must 
the  estate  must  have  been  a  several  one,  or  else  held 
under  a  tenancy  in  common,  and  must  not  have  been 
one  of  which  the  wife  was  seised  jointly,  with  any 
other  person  or  persons  (j).  The  estate  must  also  Estate  must 
liave  been  an  estate  in  possession  ;  for  there  could  be  eion. 
no  curtesy  of  an  estate  in  reversion  expectant  on  a  life  >_ 
interest  or  other  estate  of  freehold  (A).     The  husband' 

{(I)  1  Roi).   Ilusb.  &  "Wife,   8  ;  husband  and  wife  were  said  to  be 

liobertson    v.   Norris,   11   Q.    B.  seised  in  fee  in  right  of  the  wife  ; 

UIG.  PolyhJanh  v.  Ilaicldn'^,  1    Doug. 

(e)  1  Rop.  Husb.  &  "Wife,  KJO  ;  329  ;  1  Wms.  Saund.  '25::,  n. 

see  Wms.  I'ers.   I'rop.  488—491,  (/)  Litt.    ss.    35,   52,   90 ;   Co. 

16th  ed.  Litt.  29,  30 ;  2  Bhick.  Comm.  126 ; 

(/)  See  Johmonv.  Clark,  lOOS,  1  Rop.  Husb.  &  Wife,  5  ;  Barker 

1  Ch.  303,  313.  V.  Barker,  2  Sim.  249. 

(q)  Ante,]).  36.  Q )  Co.   Litt.  183  a  :     1    Rop. 

(7t)  Co.    Litt.    273   b,    325   b,  Husb.  &    Wife,    12;     I'atiiwr  v. 

:'.51    a;    Eohertxon  v.  Norris,    11  Bich,  1897,  1  Ch.  134,  141. 

Q.  B.  916.     Of  tlio  wife's  free-  (A)  2  Black.  Comm.  127;  "Walk, 

hold  estates  of  iuhoritauce  the  Desc,  111  (121,  4th  ed.). 
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Issue  must 
Lave  been 
born  alive 
except  as  to 
jjavclkind 
lands. 


Issue  must 
have  beeu 
capable  of 
iuhcriting  as 
lieir  to  the 
wife. 


'rhc  wife 
must  have 
been  actually 
seised. 


'iniist  also  have  had,  by  his  wife,  issue  boni  aHve ; 
except  in  the  case  of  gavelkind  lands,  where  the  hus- 
band had  a  right  to  his  curtesy,  whether  he  had  had 
issue  or  not ;  but,  l)y  the  custom  of  gavelkind,  curtesy 
extends  only  to  a  moiety  of  the  wife's  lands,  and 
ceases  if  the  husband  marries  again  (/).  The  issue 
must  also  have  been  capable  of  inheriting  as  heir  to 
the  wife  (m) .  Thus,  if  the  wife  were  seised  of  lands  in 
tail  male,  the  birth  of  a  daughter  only  would  not 
entitle  her  husband  to  be  tenant  by  curtesy ;  for  the 
daughter  could  not  by  possibility  inherit  such  an  estate 
from  her  mother.  And  it  was  necessary  that  the  wife 
should  have  acquired  an  actual  seisin  of  all  estates,  of 
which  it  was  possible  that  an  actual  seisin  could  be  ob- 
tained ;  for  the  husband  had  it  in  his  own  power  to 
obtain  for  his  wife  an  actual  seisin  ;  and  it  was  his 
own  fault  if  he  had  not  done  so  (n). 


Husband's 
powers  of 
disposition 
of  his  wife's 
freeholds. 


The  husband  could  dispose  of  the  estate  which  he 
took  during  coverture  or  b}^  the  curtesy  in  lands  belong- 
ing to  his  wife  at  common  law,  without  her  con- 
currence (o)  ;  and  it  was  subject  to  his  debts  in  his 
lifetime  either  upon  execution  of  a  judgment  against 
him  {})),  or  on  his  bankruptcy  (q).  But  he  could  make 
no  lawful  disposition  of  her  freehold  estates  to  endure 
beyond  his  own  interest.  So  that,  if  his  wife  sur- 
vived him,  she  resumed  her  right  to  her  freehold 
estates,  which  could  not  be  defeated  by  his  debts  or 


(I)  Co.  Litt.  30  a,  n.  (1);  Bac. 
Abr.  Gavelkind  (A.) ;  Kob.  Gav. 
bk.  ii.  c.  1. 

(m)  Litt.  s.  52  ;  8  Rep.  34  b. 

(h)  2  Black.  Comm.  131 ;  I'ur- 
her  V.  Carter,  4  Hare,  416.  In  the 
first  edition  of  this  work  a  doubt 
was  thrown  out  whether,  under 
the  new  law  of  inheritance,  a 
Jmsband  can  ever  become  tenant 
by  the  curtesy  to  any  estate 
which  his  wife  has  inherited. 
The    reasons   which    afterwards 


induced  the  author  to  incline  to 
the  contrary  opinion  will  be  found 
in  Appx.  (C).  See  Eager  v. 
Fimiivall,  17  Ch.  D.  115. 

(o)  Co.  Litt.  30  a ;  Robertson 
V.  N orris,  11  Q.  B.  916. 

{p)  Note  (1)  to  Underhill  v. 
Deverettx,  2  Wms.  Saund.  69, 
6th  ed. ;  stat.  1  &  2  A'ict.  c.  110, 
8.  11 ;  aide,  pp.  269  sq. 

(q)  Com.  Dig.  Bankrupt,  D. 
(11);  ante, -p.  27S. 
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alienations  (r).  And  if  he  survived  her,  her  estates  in 
fee  simple  or  tail  descended  to  her  heir,  if  she  were  the 
purchaser,  or  to  the  heir  of  the  purchaser,  if  she  had 
become  entitled  by  descent,  subject  only  to  the  hus- 
band's estate  by  the  curtesy,  if  he  had  become  entitled 
thereto  (.s).  For  the  incapacity',  under  which  a  married 
woman  laboured  at  common  law,  not  only  hindered  her 
from  making  any  separate  disposition  of  her  lands  in 
her  lifetime,  but  also  prevented  her  from  devising  them 
by  her  will.  By  the  Settled  Estates  Act,  1877  (0,  a  Husband's 
husband  entitled  to  land  as  tenant  by  the  curtesy,  or  [ealiu^'&c. 
in  right  of  a  wife  who  is  seised  in  fee,  has  the  same 
power  of  leasing  as  is  thereby  given  to  a  tenant  for 
life.  And  by  the  Settled  Land  Act,  1882  (it),  a  tenant 
by  the  curtesy  has  the  powers  of  leasing  and  sale,  and 
the  other  powers  given  to  a  tenant  for  life  by  that  Act. 

But  although  the  husband  alone  could  not  lawfully  Power  or  dis- 
alienate  his  wife's  freeholds  for  a  greater  estate  than  husban'd^and 
his  own,  and  the  wife  alone  had  no  disposing  power  at  ^^  'f^'  together. 
all,  by  the  common  law  the  husband  and  wife  together  1 
might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  make  if  unmarried.     The 
mode  in  which  such  dispositions  were  formerly  effected 

0)  Litt,     ss.     594,    59S-G0O,  Tliis  Act  replaced  stat.  19  &  20 

G05  ;  Co.  Litt.  326  a;   Robertson  A'ict.  c.  120,  wliich  repealed  stut. 

v.JVorm,  11   Q.  B.  916;  1   Hop.  ?,-l   Hen.    VIII.    c.    28,   enablin'? 

Husb.  &  Wife,  oo  gq.,  137.  husbands  seised    in    ri<rht   of  or 

(s)  By  stat.  6  Anne,  c.  18,  s. .').  jointly  with  their  wives  to  make 
every  husband  seised  in  right  of  leases,  with  their  wives'  eon- 
his  wife  only,  who  continues  in  currence,  of  s)ich  of  the  lands  as 
possession  after  the  determinu-  liad  been  most  commonly  let  lo 
tion  of  his  estate,  without  the  farm  for  twenty  years  before,  for 
consent  of  the  jxreons  next  any  term  not  exceeding  twenty- 
entitled,  shall  be  adjudged  to  be  one  years  or  three  lives,  under 
a  trespasser ;  and  the  full  value  the  same  restrictions  as  tenants 
of  the  profits  received  during  in  tail  were  by  the  same  Act 
such  wrongful  possession  may  empowered  to  lease, 
be  recovered  in  damages  against  («)  Stat,  -l."!  &  46  Vict.  r.  38, 
him  or  his  executors  or  his  s.  58,  sub-s.  1  (viii.);  47  A'  48 
administrators.  Vict.  c.  18,  s.  8;  <(((/(',  pp.  120 — 

(0  Stat.  40  &  41  Vict.  c.  18,  12(1. 
a.  46 ;  see  ante.   p.    120,   n.   (jn). 
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Fine. 


was  by  a  fine  duly  levied  in  the  Court  of  Common 
Pleas.  We  have  already  had  occasion  to  advert  to 
fines,  with  respect  to  their  former  operation  as  con- 
veyances of  land  {x).  They  were,  as  we  have  seen, 
fictitious  suits  commenced  and  then  compromised  by 
leave  of  the  Court,  whereby  the  lands  in  question  were 
acknowledged  to  be  the  right  of  one  of  the  parties. 
Whenever  a  married  woman  was  party  to  a  fine,  it 
was  necessary  that  she  should  be  examined  apart  from 
her  husband,  to  ascertain  whether  she  joined  in  the 
fine  of  her  own  free  will,  or  was  compelled  to  it  by  the 
threats  and  menaces  of  her  husband  (/y).  Having  this 
protection,  a  fine  by  husband  and  wife  was  an  effectual 
conveyance,  as  well  of  the  wife's  as  of  the  husband's 
interest  of  every  kind,  in  the  land  comprised  in  the 
fine.  The  cumbrous  and  expensive  nature  of  fines 
having  occasioned  their  abolition,  provision  was  made 
by  the  Fines  and  Kecoveries  Act,  1833  (2),  for  the  con- 
veyance by  deed  merely  of  the  interests  of  married 
women  in  real  estate.  By  this  Act  every  kind  of  con- 
veyance or  disclaimer  of  freehold  estates  which  a 
woman  could  execute  if  unmarried,  might  be  made  by 
her  by  a  deed  executed  with  her  husband's  concur- 
rence {a)  ;  but  the  separate  examination,  which  was 
before  necessary  in  the  case .  of  a  fine,  was  still  re- 
tained ;  and  every  deed  executed  under  the  provisions 
The  wife  of  the  Act,  was  required  to  be  produced  and  achioiv- 
acknnwie(lc:od  hulffed  by  the  wife  as  her  own  act  and  deed,  before  a 
the  deed.  judge  of  one  of  the  superior  Courts  at  Westminster,  or 
of  any  Count}'  Court,  or  a  master  in  Chancery,  or  two 
commissioners  ih),   who   were    required,  before   they 


Conveyance 
by  married 
"women  under 
Stat.  3  &  4 
Will.  IV. 
c.  74. 


(.x)  Ante,  pp.  72,  n.  (2),  93, 
n.  iq),  99. 

(?/)  Cruise  on  Fines,  108,  109  ; 
P.  &  j\r.  Hist.  Eng.  Lav/,  ii.  409, 
410;  Johni^on  v.  Clark,  1908,  1 
Ch.  3U3,  318,  sq. 

(z)  Stat.  3  &  4  Will.  IV.  c.  74 ; 
ante,  p.  100.  See  stat.  4  &  5  Will. 


IV.  c.  92,  as  to  Ireland. 

(«)  Sect.  77;  stat.  S  &  9  Vict, 
c.  106,  s.  7;  see  2  Wms.  V.  & 
r.  817—821. 

(h)  Stats.  3  &  4  Will.  IV.  c.  74, 
s.  79  ;  51  &  52  Vict.  c.  43,  s.  184, 
replacing  19  .1"  20  Vict.  c.  108, 
8.  73. 
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received  the  acknowledgment,  to  examine  her  apart 
from  her  husband  touching  her  knowledge  of  the  deed, 
and  to  ascertain  whether  she  freely  and  voluntarily 
consented  thereto  (c).  Deeds  executed  by  married 
women  after  the  year  1882  may  be  acknowledged 
before  one  commissioner  only  (d).  But  without  a  fine 
at  common  law,  or  a  deed  acknowledged  under  the 
Act  of  1833,  no  conveyance  could  formerly  be  made  of 
any  married  woman's  estate  in  lands  at  law  (r).  And 
this  is  still  the  law  with  regard  to  those  lands  of  wives 
married  before  the  year  1883,  to  which  their  title 
accrued  before  that  year. 

The  rule  of  law,  by  which  husband  and  wife  were  Husband  and 
considered  as  one  person,  was  occasionally  productive  ^jf^red'^'g 
of  rather  curious  consequences.     Thus,  if  lands  were  one  person, 
given  to  A.  and  B.  (husljand  and  wife),  and  C,  a  third  Gift  to 
person,  and  their  heirs— here,  had  A.  and  B.  been  SaiSa'"^ 
distinct  persons,  each  of  the  three  joint  tenants  would,  third  person, 
as  we  have  seen  {/),  have  been  entitled,  as  between 
themselves,  to  one-third  part  of  the  rents  and  profits, 
and  would  have  had  a  power  of  disposition  also  over 
one-third  part  of  the  whole  inheritance.     But,  since  A. 
and  B.,  being  husband  and  wife,  were  only  one  person, 
they  took,  under  such  a  gift,  a  moiety  only  of  the  rents 
and  profits,  with  a  power  to  dispose  only  of  one  half  of 
the  inheritance  (^)  ;  and  C,  the  third  person,  took  the 

(^)  Stat.  3  &  4  Will.  IV.  c.  74,  Vict.  c.  23)  also  removes  doubts* 

s.    SO;    Tennent    v.      Welch,    37  which  miu'ht  arise  in  eonsequeuco 

I'll.  D.  022.     This   Act  also  re-  of  any  person  taking  the  acknow- 

quircd  a  t;ertificato  of  the  takinj;:  ledorment    being     an    interestcil 

of   the    acknowledgment   to    be  party. 

duly  signcid  and  tiled,  otherwise  (d)  Stat.  -15  &  46  Yict.  c.  39, 

the   acknowledgment  was  of  no  s.  7. 

effect;    sects.    84— Sf! ;    J<,lhj    v.  (e)  Cahill    v.    Cahill,   8    App, 

Haiidcoch:    7    Ex.    820.     I5ut    a  Cas.  420.      But  there   might  be 

certiiiu;ite    of    the     acknowledg-  given   to    a   married    woman    a 

meut  of  deeds  executed  after  the  power    of  appninlment   enabling 

year  1882  is  not  required  ;  stat.  her  to  dispose  of  an  estate  in  land 

45  &  4(j  Yict.  c.  39,  s.  7.     The  as  effectually  as  a  single  woman, 

last    mentioned    enactment    (in  See  post.  Part  II.,  Ch.  iii. 

this  respect  roplncing    stats.  17  (/)  Ante,  pp.  13(»,  138. 

il-    18    Vict.    c.    7."),   &   41    \-    42  (g)  Lift.    a.    201;     Gordon    v. 
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Gift  to  hus-     other  half,  as  joint  tenant  with  them.     A^ain,  if  lands 
wife  and  Were  given  to  A.  and  B.  (husband  and  wife)  and  their 

thoir  heirs.  \^Q[y^ — l^ere,  had  they  been  separate  persons,  they 
would  have  bacome,  under  the  gift,  joint  tenants  in 
fee  simple,  and  each  would  have  been  enabled  without 
the  consent  of  the  other  to  dispose  of  an  undivided 
moiety  of  the  inheritance.    But  as  A.  and  B.  were  one, 

Tliey  took  by   ^hey  took,  as  it  was  said,  J)if  entireties  ,-  and,  whilst  the 
fiihrcties.  ,  . 

husband  might  do  what  he  pleased  with  the  rents  and 

profits  during  the  coverture,  he  could  not  dispose  of 
any  part  of  the  inheritance,  without  his  wife's  concur- 
rence. Unless  they  both  agreed  in  making  a  disposi- 
tion, each  one  of  them  had  to  run  the  risk  of  gaining 
the  whole  by  survivorship,  or  losing  it  by  dying 
Husband  and   fl^.g^;  (/,),   Another  consequence  of  the  unity  of  husband 

wife  could  not  .  ,       .  ... 

convey  to  and  Wife  was  the  inability  of  either  of  them  to  convey 
each  other.  ^^  ^^iq  other.  As  a  mail  could  not  convey  to  himself, 
so  he  could  not  convey  to  his  wife,  who  was  regarded 
as  part  of  himself  (/).  But  by  means  of  the  Statute  of 
Uses  the  effect  of  a  conveyance  !)}'■  a  man  to  his  wife 
could  be  produced  (k) ;  for  a  man  might  and  still  may 
convey  to  another  person  to  the  use  of  his  wife  in  the 
same  manner  as,  under  the  statute,  a  man  may  convey 
to  the  use  of  himself  (Z).  And  by  the  Conveyancing 
Act  of  1881,  in  conveyances  made  after  the  year  1881, 
freehold  land  may  be  conveyed  by  a  husband  to  his 
wife,  and  by  a  wife  to  her  husband,  alone  or  jointly 
with  another  person  (m).  A  man  has  alwaj^s  been 
able  to  leave  lands  to  his  wife  by  his  will ;  for  the 
married  state  does  not  deprive  the  husband  of  that 

Whieldon,    11    Beav.    170;    Be  5T.'R.  G52;  Thornleyv.  Thornley, 

M'yJde,   2  Be   G.   M.   &  G.  724.  189^,  2  Ch.  229. 
The  rule  is  also  applied  to  gifts  to  (?)  Litt,  s.  168  ;  see  Wms.  Ccnv. 

husband  and  wife  and  others  as  Stat.  391.  392. 
tenants  in  common :  but  it  may  (/.;)  1  Eop.  Hush.  &  "Wife,  5". 

be  excluded  by  the  words  of  the  (I)  Ante,  p.  210. 

gift  or  the  context ;  seo  lie  Dixon,         (m)  Stat.  44  &  45  Viet.  c.  41, 

42  Ch.  D.  30G.  s.  50 ;  see  AVms.  Conv.  Stat.  223, 

(//)  Doe  d.  Freeitone  v.  Parraft,  224,  391 ,  392. 
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disposing  power  which  he  would  possess  if  single  (»), 
and  a  devise  by  will  does  not  take  effect  until  after  his 
decease  (o). 

Next,  as  to  the  rights  of  married  women  under  the  Kulcs  of 
rules  of  equity.     If  lands  were  held  on  trust  for  a  wife  wives'^  pro-'' 
for  life  or  in  fee  simple  or  tail,  but  without  any  pro-  ?'>■'>'• 
vision    for    her    separate   benefit,    the   husband   was  I 
entitled  to  receive  the  rents  aiid  profits,  and  acquired  I 
an  equitable  estate  therein  during  the  continuance  of 
the  coverture  (p).     It  appears,  however,  that  in  such 
a  case  the  wife  might,  under  certain  circumstances,  Wife's  equity 
acquire  a  right  in  equity  to  have  a  provision  for  her  ,uent!^ 
maintenance  secured  to  her  by  settlement  of  the  rents 
and  profits,  or  part  thereof,  in  trust  for  that  purpose  (q). 
Equity  also  followed  the  law  in  giving  to  the  husband  Curtesy  of 
the  right  to  enjoy  his  wife's  equitable  estate  of  inheri-  egt"t,'' 
tance  after  her  death  for  the  rest  of  his  own  life,  as 
tenant  by  the  curtesy  in  equity,  under  circumstances 
similar  to  those  which  gave  rise  to  a  tenancy  by  the 
curtesy  at  law  (/).     The  wife's  equitable  estates  might 
be  disposed  of  by  the  husband  and  wife  together,  by 
the  same  means  as  they  might  use  to  convey  her  legal 
estates,  but  not  otherwise  (.s) . 

(n)  Sec  Wms.  Pers.  Prop.  489,  HO,  3  De  G.  y\.  &  G.  857,  8G9, 

IGth  ed.  870;  Durham  v.  Crarkle^.  S  Jur. 

(o)  Litt.  S.  108.  N.  S.   ]17i;    Chares  \.   Paine,    I 

Ip)  Lewin  on  Trusts,  G18— G20,  Ue  G.  J.  &  S.  1)3.  Stl ;  Wortham  v. 

Gthed. :  9:!',)— ItfJ.  lltli  ed.  r.mherton.l   Do  G.  &  Sm.  GH, 

(7)  If    the    husband     became  GGl;  i^mith  \.  ^faitht'lcs.'.i  T>vAi. 

bankrupt,  and   the  wife  liad  no  F.  &  J.  139;  Barnes  v.  ItMnson, 

means    of   support,    she    miglit  1    N.  R.    257 ;    Sugd.   V.  &    P. 

obtain     such    a     settlement    as  5G0 ;  liewin  on  Trusts,  m'jj  *.■«/).  ; 

against  liis  assignee  <ir  trustee  in  "Williams  on  Settlements,  99,  lOO  ; 

bankruptcy.     P>ut  she  could  not  see   also   Foicke  v.    Jlroijrott,  29 

obtain     i-uch     a    settlement    as  C'h.  D.  99<i. 

against  her  husband,  so  long  as  (r)  1  IJuj).  Husb.  &  Wife.  18; 

ho  supjiorted  her;  or  against  his  T.ewin  on  Trusts,   59(1,  (iOG,   Gtii 

assignee  for  valuable  cunsidera-  ed. ;    88G,    897,    10th   ed. ;   ante, 

tion,  though  her  husbaTid  should,  p.  :)07. 

subsequently  to  the  assignment,  (s)  Taylor  v.  Meads,  4  Do  G. 

liave  ceased  to  support  her.     See  J.  iV:  S.  G04,  i'lOF) ;  l.ewin  on  Trusts, 

Sluniix  V.   Champneys.  5  My.   it  G18,  f.th  ed. ;  94G,  Uthed.;  antf, 

Cr.  97;  Tidd  v.  Lisltr,  10  Hare.  p.  :;(!!». 
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Trusts  for 
separate  use 
enforced. 


Separate  pro- 
perty may  be 
rendered  in- 
aliena))le. 


Ill  modern  timea,  however,  if  property  of  any  kind 
were  vested  in  trustees,  in  trust  to  apply  the  income 
for  the  Hcparatr  use  of  a  woman  during  any  coverture, 
present  or  future,  the  trust  for  the  separate  use  of  the 
wife  might  be  enforced  in  equity  (/).  That  is,  the 
Courts  of  Equity  obhged  the  trustees  to  hold  for  the 
sole  benefit  of  the  wife,  and  prevented  the  husband 
from  interfering  with ,  her  in  the  disposal  of  such 
income  ;  she  consequently  enjoyed  the  same  absolute 
power  of  disposition  over  it  as  if  she  were  sole  or 
unmarried.  And,  if  the  income  of  property  were 
given  directly  to  a  woman,  for  her  separate  use, 
without  the  intervention  of  any  trustee,  the  Court 
compelled  her  husband  himself  to  hold  his  marital 
rights  in  such  income  simply  as  a  trustee  for  his 
wife  independently  of  himself  (/O*  The  limitation 
of  property  in  trust  for  the  separate  use  of  an 
intended  wife  was  one  of  the  j)rincipal  objects  of  a 
modern  marriage  settlement.  By  means  of  such  a 
trust,  a  provision  might  be  secured,  which  w^ould  be 
independent  of  the  debts  and  liabilities  of  the  husband, 
and  thus  free  from  the  risk  of  loss,  either  by  reason 
of  his  commercial  embarrassments,  or  of  his  extrava- 
gant expenditure.  In  order  more  completely  to  pro- 
tect the  wife,  the  Court  of  Chancery  allowed  property 
thus  settled  for  the  separate  use  of  a  woman  to  be  so 
tied  down  for  her  own  personal  benefit,  that  she 
i  should  have  no  j)Ower,  during  her  coverture,  to  antici- 
pate or  assign  her  income ;  for  it  is  evident  that  to 
place  the  wife's  property  beyond  the  power  of  her 
husband  is  not  a  complete  protection  for  her, — it  must 
also  be  placed  beyond  the  reach  of  his  persuasion.  In 
this  particular  instance,  therefore,  an  exception  has 
been  allowed  to  the  general  rule,  which  forbids  any 


(()  As  to  the  history  of  the 
introduction  of  this  doctrine,  see 
Haynes,  Outlines  of  Equity,  Lect. 
YII.  pp.  217  sq.,  4th  ed. 


(m)  2  Hop.  Husb.  &  Wife,  152, 
182;  Major  V.  Lansley,  2  Russ. 
&  My.  355. 
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restraint  to  be  imposed  on  alienation.     For,  when  the 
trust,  under  which  property  was  held  for  the  separate 
use  of  a  woman  during  any  coverture,  declared  that 
she  should  not  dispose  of  the  same  or  of  the  income 
thereof  in  any  mode  of  anticipation,  every  attempted 
disposition  ])y  her  during  such  coverture  was  deemed 
absolutely  void  (r).     Not  only  the  income,  but  also  the  As  to  the 
corpuH   of   any   property,   whether   real   or   personal,  "'"'P'"'- 
might   be  limited  to  the  separate   use  of  a  married 
woman.     And  in  1865  it  was  finally  settled  that  a 
simple  gift  of  real  estate  for  a   wife's  separate  use, 
either  with  or  without  the  intervention  of  trustees  (,?/), 
was  sufScient  to  give  her  the  power  to  dispose  by  her  1 
own  act  inter  rims  or  by  will,  without  the  consent  or  \ 
concurrence  of    her  husband,  of  the  whole  equitable  ) 
estate  so  limited  to  her  (z).     The  same  rule  had  long  / 
been  established  with  respect  to  personal   estate  (a). 
And  where  lands  were  limited  on  trust  for  a  wife  in 
fee,  for  her  separate  use,  she  had  the  right  of  every 
cestui   que   trust  in    similar   case  (6),   to   require   her 
trustees  to  convey  the  legal  estate  therein  according 
to  her  direction  (<•).     If  the  lands  had  been  so  given 
without  the  intervention  of  trustees,  she  must  have 
conveyed   the   Icf/al   estate   therein  by  deed  acknow- 
ledged (d),  in  which  she  could    then  have  compelled 
her  husband  to  concur.     For  in  the  Courts  of  Equity,  \ 
a   married   woman   was    as   competent    to   act   with 
respect  to  her  separate  estate  as  if  she  were  single  (c). 
And  not  only  was  a  wife  so  enabled  to  alienate  directly 

(;r)  Brandon    v.    Edbimnn,    18  (2)  Taylor  V.  Mea<h,  4  Do  G. 

Vo3.  434,  11  R.  K.  22G;  2  Kop.  J.  &  S.  597. 

Husb.   &   "Wife.    230;    TiiUdt   v.  (o)  Fetliplnee  w.  Corge^.  I  Vra. 

ArmKironrj,  1   Bcav.  1,  4  My.  it  juii.  46,  1  It.  11.  1\). 

( 'r.  390;  Scdrboronrjhv.  Bormnn,  (It)  Ante^\>.\%\. 

1    IJeav.  [34,  4   ]My".  .t    Cr.  377;  (c)  4  l)u  G.  J.  k  S.  004;  L.  U. 

liagqett    v.'  Meux,    1    Coll.    13S,  S  Eq.  142. 

1    I'll.  G27;    Batrman  v.   Fahcr,  (</)  ^h<-',  j..  310. 

18'JS,  1  Ch.  144;  ante,  p.  84.  (e)  1  Bro.  ('.  C.  20;  Lewin  on 

(2/)  Hall  V.  Watrrltoute,  5  Giflf.  Trusts,  624.  Gtli  ed. ;  !»2t;,  Kith  od. 
G4. 
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^ii(Talen-      ^^^^'  ^^'"^^'^  ^^  ^^^^  Separate  estate,  but  if  she  made  any 

gascments.      general  pecuniary  engagements  with  reference  to  her 

separate  estate,  her  creditors,  though  they  could  have 

no  remedy  against  her  at  law,  might  take  proceedings 

in  equity  to   have  their  claims   satisfied  out  of  any 

separate   estate,   to  which  she  was   entitled,   without 

restraint  on  anticipation,  at  the  time  of  entering  into 

the  engagement  (/).     If,  however,  a  gift  of  real  estate 

for  the  separate  use  of  a  wife  had  been  accompanied 

with  a  restraint  on  anticipation  of  the  income,  she 

was   prevented    from   disposing    thereof   during    her 

coverture,  except    (in   the   case  of    an   estate   in   fee 

simple)  by  will(//).     Nor  could  she  subject  such  real 

estate   to   her   general    engagements  (//).      But   now, 

under  the  Conveyancing  Act  of    1881  (/),  a  married 

woman  may,  if  it  appears  to  the  Court  to  be  for  her 

benefit,  obtain  an  order  of  the  Court  enabling  her  to 

deal  witli  any  property  of  hers,  notwithstanding  that 

Curtesy  of       she  be  restrained  from  anticipation.     It  was  finally 

rate  equitable  settled,   after   conflicting    decisions,    that   a   husband 

estate  m  fee.     g^Quld  have  curtesy  of  his  wife's  equitable  estate  in 

I  fee  belonging  to  her  for  her  separate  use,  if  she  died 

\possessed  thereof  and  intestate  (k)  ;  but  not  if  she  had 

disposed  thereof  in  her  lifetime  or  by  her  will  (/). 

Married  Originally,  a  trust  of  property  for  the  separate  use 

Property         of  a  wife  could  Only  arise  by  act  of  parties  ;  as  by  ante- 
Act,  18/0.        nuptial  contract  between  husband  and  wife,  or  by  the 
express  provision  of  those  by  whom  the  property  was 
bestowed  (m).    But  the  Married  Women's  Property  Act, 
,  1870  00,  provided  that  certain  kinds  of  property  should 

(/)  Pike     V.     Fitzaihhon,     17  8  Eq.  l:>9;  Eager   v.   Furnivall, 

Ch.    D.  451;  Wms.  Conv.  Stat.  17  Ch.  D.  115:  see  Williams  on 

393,  394,  and  cases  there  cited.  Settlements,  105 — 108. 

(g)  Baggett    v.    Meux,    1    Ph.  (I)  Cooper    v.     MacdonaM,    7 

r)27 ;     Cooper    v.    Macdonalil,    7  Ch.  D.  288. 

Ch.  D.  288.  (m)  See    Lewin     on     Trusts, 

{h)  Pike      V.     Fitzgihhon,     17  G20  ^7/.,  6th  ed.;  920  85..  10th  ed. 

Ch.  D.  454.  (n)  Stat.  33  &  34  Vict.  c.  93, 

(i)  Stat.  44&45Vict.o.41.s.39.  passed  9th   Aug.,   1870,  and  re- 

(Ic)  Ap])leton  v.   Rowley,  L.  R.  pealed  as  from  the  let  Jan.,  1883, 
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belong  to  wives  for  their  separate  use  (o) ;  amongst 
other  things,  the  rents  and  profits  of  any  freehold, 
copyliold  or  customaryhold  property  which  should 
descend  upon  any  woman,  married  after  the  passing 
of  the  Act,  as  heiress  or  co-heiress  of  an  intestate  (j)). 

The  capacity  of  wives  with  regard  to  property  was  'J'lic  ivfarried 
completely  altered  hy  the  Married  Women's  Property  i>roperty 
Act,  1882  (q),  which  came  into  operation  on  the  1st  of  Act,  1882. 
January,  1883  (/•).  By  this  Act,  a  married  woman  is 
capable  of  acquiring,  holding  and  disposing,  by  will  or 
otherwise,  of  any  real  or  personal  property,  in  the 
same  manner  as  if  she  were  a,  feme  hoIc,  without  the 
intervention  of  any  trustee  (s).  Every  woman  married  ' 
after  the  commencement  of  the  Act  is  entitled  to  hold 
and  dispose  of,  as  her  separate  property,  all  real  and 
personal  property  which  belonged  to  her  at  the  time 
of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage  (t).  Every  woman  married  before 
the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of,  as  her  separate  property,  all  real  and 
personal  property,  to  which  her  title  has  accrued  after 
the  commencement  of  the  Act  ((/).  But  the  Act  is 
not  to  interfere  with  any  settlement  made,  or  to  be 
made  respecting  the  property  of  any  married  woman, 
or  to  interfere  with  or  render  inoperative  any  restric- 
tion against  anticipation  attached  or  to  be  attached 
to  the  enjoyment  by  a  married  woman  of  any  property 
or  income  (x).    As  we  have  seen,  the  Act  also  gave  to 

without  prejudice   to  any   riglit  o5  Ch.  D.  oi3. 

acquired  while  it  was  in  force  by  (q)  Stat.  45  &  id  A'ict.  c.  73. 

stat.  45  &  46  Vict.  c.  75,  ss.  'Z'l,  25.  (r)  Sect.  25. 

(o)  Sec  sects.  1,7,  8,  10;  Wins.  (s)  Sect.  1,  sub-n.  1. 

Pers.  Prop.  509— 51 1.  KJth  ed.  (t)  Sect.  2. 

(p)  Sect.    8,   whicii,    however,  («)  Sect.  5;  see  Hcid  v.   h'eid, 

takes  effect  subject  aud  without  lil  Ch.  D.  402;  lie  Bacon,  I'Ml, 

prejudice   to   the   trusts  of    any  1  Ch.  475. 

settlement    affecting    such    pro-  (a;)  Seet.  UK     See  Hancoek  v. 

perty;  and  is  hehl  not  to  make  JLincock, '.i)>  Ch.  D.  78;  2    Wms. 

the  fee  simjile  of  such  property  \'.   &  P.  82'J,  830 ;  stat.  7  Kdw. 

subject  to  a  trust  for  the  woman's  A' II.  c.  18,  s.  2, 
separate  use  ;  Johnson  v.  Johnson, 
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Curtesy  of 
■wife's 
separate 
property. 


married  women  the  power  to  contract  at  law  with 
respect  to  their  separate  property,  to  which  they  are 
entitled  without  restraint  on  anticipation  (/y).  If  any 
real  estate,  which  becomes  the  separate  property  of  a 
wife  by  virtue  of  this  Act,  should  have  been  limited 
to  her  directly,  the  legal  estate  will  vest  in  her  alone, 
and  her  husband  will  not  acquire  any  estate  therein 
or  right  to  receive  the  rents  and  profits  during  the 
continuance  of  the  coverture.  And  if  any  real  estate 
should,  since  the  commencement  of  the  Act,  be 
limited  to  trustees  on  trust  for  a  wife,  her  equitable 
estate  therein  will  l3e  her  separate  property  by  virtue 
of  the  Act,  though  no  trust  for  her  separate  use 
should  have  been  imposed  (z).  It  is  held,  however, 
that  a  husband  shall  be  tenant  by  the  curtesy  of  real 
estate  of  inheritance,  which  was  his  wife's  separate 
property  by  virtue  of  the  Act  of  1882,  and  as  to 
which  she  died  intestate  (a).  But  as  in  the  case  of  a 
fee  simple  settled  to  the  wife's  separate  use  (h),  there 
can  be  no  curtesy  of  her  statutory  separate  property, 
of  which  she  has  disposed  in  her  lifetime  or  by  will. 
Subject  to  the  husband's  right  to  curtesy,  any  estate 
in  fee  simple,  which  was  the  wife's  separate  property, 
descended  upon  her  intestacy,  to  the  heir  of  the  last 
purchaser,  according  to  the  previous  law  (<■).  But 
since  the  commencement  of  the  Land  Transfer  Act, 
1897  (d),  it  appears  that  a  wife's  separate  real  estate 
vests  after  her  death  in  her  executors  or  adminis- 
trator, whether  she  devised  the  same  or  not  ;  and 
that  in  case  of  her  intestacy  her  husband,  as  well  as 
her  heir,  has  at  first  an  equitable  title  only,  and  has 
no  estate  by  the  curtesy  at  law  until  the  lands,  not 
being  required  for   payment  of  the   wife's   debts   or 


(y)  Anie,  p.  300. 

(«)  See  Hope  v.  Hope,  1892,  2 
Ch.  336,  341 ;  Re  Lumley,  1896, 
2  Ch.  G90. 

(a)  Hope  V.  Hope,  1892,  2  Ch. 
336. 


(b)  Ante,  p.  313. 

(c)  Anie,  p.  309  :  see  AVms. 
Couv.  Stat.  452,  459.  460. 

(d)  Stat.  60  &  61  Vict.  c.  65, 
Part  I.;  ante,  pp.  29,  87,  219, 
224,  259. 
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funeral,  testamentary  or  administrative  expenses, 
have  been  duly  conveyed  to  him  by  her  personal 
representatives  (e). 

A  wife  may  now  dispose  during  coverture  of  her  Wife's  power 
statutory  separate  property,  whether  real  or  personal,  ovcSer  °" 
by  the  same  means  by  which  a  single  woman  may  separutc 
transfer  property  of  the  like  nature.  She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  by  deed  of  grant,  without  the  neces- 
sity of  acknowledgment  or  of  her  husband's  concur- 
rence (/).  But  she  may  still  be  deprived  of  the  power 
of  disposition  by  a  restraint  on  anticipation  (//).  So  a 
wife  may  devise  by  will  any  legal  estate  in  fee  simple, 
which  belongs  to  her  separately  under  the  Act.  For 
the  general  effect  of  the  Act  is  to  invest  married 
women  with  a  special  capacity  of  acquiring  and  exer- 
cising legal  rights  of  ownership,  apart  from  their 
husbands,  in  respect  of  any  property  which  becomes 
their  separate  property  by  virtue  of  the  Act  (//).     It 

(e)  Where  a  wife   dies    after  Contract.   1891,  1   CIi.   o21;   sec 

18137,  leaving  a  husband  entitled  ante,  p.  olf). 

to  an  estate  by  the  curtesy  at  (ij)  Ante,  p.  ol4;  lie  Lumlvij, 
coMimon  law,  the  question  arises  I8'.t6,  2  Ch.  6i)0. 
whether  the  Land  Transfer  Act,  (h)  See  Be  Price,  28  C'h.  D. 
18S)7,  Part  I.,  operates  so  as  to  70'J  ;  Re  Cnno,  43  Ch.  D.  12; 
divest  him  in  any  way  of  that  Re  Boiven,lS92,2  Cli.  291.  The 
legal  estate  for  his  own  life  which  two  first  cases  decided  that  a 
he  had  already  obtained  by  <hc  will  made  by  a  wife  during 
birth  of  issue  :  see  ante,  p.  307  ;  coverture  was  not  cfl'ectual  by 
Ulack.  Comm.  12(j.  And  a  like  virtue  of  the  Act  to  puss  pro- 
question  seems  to  arise  where  the  j)erty  acquired  by  her  after  her 
liusband  is  entitled  in  equity  to  husband's  death.  1'liese  decisions 
curtesy  in  lands  limited  before;  followed  the  law  laid  down  before 
1883  to  trustees  on  trust  for  his  the  Act  in  the  ease  of  wills  made 
wife  in  fee,  but  not  for  her  sepa-  by  wives  of  their  separate  estate, 
rate  use;  see  a//(e,  p.  314.  Perhaps  and  not  re-cxecuted  after  their 
it  may  be  considered  that  in  these  liusband's  death;  W'illock  v. 
cases  the  husband  has  a  right  to  Noble,  L.  K.  7  H.  Ij.  580.  But 
take  by  survivorship  within  the  now,  by  the  ctl'ect  of  stat.  oU 
meaning  of  sect.  1  of  the  Act ;  and'  57  Vict.  c.  63,  8.  3,  the 
ante,  p.  220.  JJut  where  a  wife  will  of  a  married  woman  made 
dying  after  1897  was  entitled  to  during  coverture  is  to  take  cll'ect 
lands  under  a  trust  created  b(;foro  as  if  it  had  been  executed 
1883  for  her  sejiarato  use  in  fee,  immediately  l)cfore  her  death, 
it  appears  that  her  estate  vests  first  whetiier  siie  liad  or  had  not 
in  her  executors  or  administrator.  any  separate    jirojierty     at    the 

(/)  ii'e  Drummond  and  Davie's  time  of  making  it,  and  need  not 
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Powers  of 
wife  under 
[Settled  Land 
Act,  1882. 


is  held,  however,  that  the  Act  has  not  repealed  the 
old  rule  of  construction,  that  in  gifts  to  husjiand  and 
^vife  and  otliei's  in  joint  tenancy,  or  tenancy  in 
common,  the  husband  and  wife  become  entitled  only 
to  the  share  of  one  person  l)etween  them  (i).  But  on 
a  gift  of  lands  to  Imsband  and  wije  jointly,  made  after 
the  commencement  of  the  Act  of  1882,  it  appears  that 
they  take  no  longer  by  entireties,  but  as  joint 
tenants  (/t) .  It  is  thought,  too,  that  a  husband  may 
now  convey  any  real  estate  to  his  wife  directly,  to  be 
held  by  her  as  her  separate  property  under  the  Act ; 
and  that  a  wife  may  now  convey  to  her  husband  any 
real  estate  which  she  holds  as  her  separate  property 
by  virtue  of  the  Act  (/) . 

Under  the  Settled  Land  Act,  1882  (m),  if  a  married 
woman,  tenant  for  life  of  land,  be  entitled  for  her  sepa- 
rate use,  or  as  her  separate  property  by  statute,  she 
may  exercise  the  powers  given  by  the  Act  without  her 
husband  ;  but  if  she  be  otherwise  entitled,  these  powers 
are  exerciseable  by  her  and  her  husband  together.  A 
restraint  on  anticipation  does  not  prevent  the  exer- 
cise by  a  married  woman  of  any  power  under  this 
Act(/0. 


IMarried 
woman 

trustee. 


If  a  married  woman  were  a  trustee  of  land,  the  legal 
estate  therein  became  subject  to  her  husband's  common 
law  rights,  and  could  only  be  conveyed  with  his  concur- 
rence in  the  usual  way  (o) ;  but  in  equity  he  was  merely 
a  trustee  of  his  legal  rights,  and  could  be  comjielled  to 


be  re-executud  after  her  hus- 
band's death;  Be  WijUe,  1895, 
2  Ch.  116. 

(0  Ee  March,  27  Ch.  D.  lUG; 
Jle  Jupp,  39  Ch.  D.  148;  sec 
unte,  p.  oil.  In  this,  as  in  other 
respects,  the  Act  has  received  a 
decidedly  narrow  interpretation. 
This  rule  of  construction  is 
entirely    at    variance   with    the 


common  sense  of  laymen. 

(/.•)  Ee  March,  27  Ch.  D.  16(J; 
Thornley  v.  Tlioraley,  1893,  2 
Ch.  229;  see  «M/e,  p.  312. 

(I)  See  Wms.  Conv.  Stat.  391, 
392 ;  ante,  p.  312. 

(m)  Stat.  45  &  4G  Vict,  c,  38, 
s.  61.  sub-ss.  2,  3. 

(n)  Sect.  01,  sub-s.  6. 

(o)  Ante,  p.  310. 
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execute  the  trust  (p).    Since  the  7th  of  August,  1874  (7), 
however,  a  married  woman  has  been  enabled  by  statute 
to  convey  or  surrender,  as  if  she  were  a,  feme  sole,  any 
freehold  or  copyhold  hereditament  vested  in  her  as  a 
ha)-e  trustee  (/•).     But  it  was  decided,  after  the  com-  Bare  Irustcc. 
mencement  of   the  ISIarried  Women's   Property  Act, 
1882,  that  a  married  woman  could  not  convey,  as  her 
sejiarate  property  under  that  Act,  any  estate  in  land 
vested  in  her  as  a  trustee  (.s).     The  result  of  this  deci- 
sion was  that,  except  where  a  married  woman  was  a  1' 
bare  trustee  (t)  she  could  only  convey  the  legal  estate 
in  freehold  land  vested  in  her  as  trustee  in  the  same 
manner  as  before  the  Act ;  that  is,  by  deed  acknow- 
ledged in  which  her  husband  must  concur  (u).     But 
by  the   Married  Women's  Property  Act,   1907  (x),  a 
married  woman  is  now  able,  without  her  husband,  to 
dispose  of,  or  join  in  disposing  of,  real  or  personal 
property  held  by  her  solely  or  Jointly  with  any  other 
person  as  trustee  or  jpersonal  representative  in  like 
manner  as  if  she  were  a  feme  sole.     And  this  enact- 
ment operates  to  render  valid  and  confirm  all  such 
dispositions  made  at  any  time  after  the  year  1882  (y). 

(j))  Lewiu  on  Trusts,  32,  215,  tion  placed  upon  the  statute,  was 

6th  cd.  :  ;13,  270,  11th  ed.  held  not  to  apply  in  the  case  of  a 

(7)  Stat.  5G  &  C)!  Vict.  c.  53,  wife  entitled  as  mortgagee ;  lie 

8.   IG,    replacing   37  &   38  Vict.  Brooke     &     FremJin's    Contract, 

c.  78,  s.  tj.  1«98,  1  Ch.  G-17;  sec  Be  West  & 

(r)  The  better  opinion  is  that  Hardy'^    Contract,    1904,    1    Ch. 

the  term  "bare  trustee"  is  not  145,  and  the  criticism  thereof  in 

applicabl(»  to  a  trustee  under  a  2  Wins.  V.  &  P.  833. 

special  trust,  who  has  an  active  (/)  See  Be  Howijatc  &  Ot^born's 

duty  to  perform  with  regard  to  Contract,  l'J02,  1  Ch.  451. 

the;    trust    property,   but    rather  («)  Ante,  \i. 'Wih 

denotes  a  trustee  having  no  other  (;c)  Stat.   7   Edw.    \ll.  c.   18, 

duty  tVian  to  execute  the  efftute  or  s.  1,  sub-s.  1. 

convey  it  at  the  c.edui  que  trust's  (y)  Srct.  1,  sub-s.  2,  providing, 

direction;    see    Be    Docwra,    2!)  however,  that  where  any  title  or 

Ch.   D.   G'ji) ;   lie   Cnnnivghum  it  right  has  been  acquired  tlirough 

Frayling,  1891,  2  Ch.  5(j7;  ante,  or  with  the  concurrence  of  tho 

pp.  171,  181.  husband    bct'oM'    (he    year    1008. 

(.s)  Be    llarhnes^    (t    AUsopi/'n  that  title  or  right  shall  pnvail 

Contract,  181)6,2  Ch.  358.     This  over    any    title    or    right    which 

rule,  wliich   allbrds   another   iu-  wouldotlu  rwiso  be  reiidfrcd  valid 

stance  of  tho  narrow  intcrpreta-  by  this  enactment. 

W.R.P.  21 
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Where  a  married  woman  would,  if  single,  be  the 
protector  of  a  settlement  in  respect  of  a  prior  estate  (z), 
which  is  settled  to  her  separate  use  or  is  her  separate 
property  by  virtue  of  the  Married  Women's  Property 
Act,  1882  (a),  she  alone  is,  in  respect  of  that  prior 
estate,  the  protector  of  the  settlement :  but  if  that 
estate  is  neither  settled  to  her  separate  use  nor  her 
separate  property,  she  and  her  husband  together  are 
the  protector  of  the  settlement  in  respect  of  that 
estate  (h). 


RiRlits  of  the 
wife  in  the 
lands  of  her 
busbaud. 


Duwer. 


Dower 
previously 
to  the  Act. 


2.  As  to  the  rights  of  the  wife  in  the  lands  of  her 
husband.  A  man's  capacity  for  disposing  of  his  own 
estates  in  land  remains  unchanged  by  the  act  of  mar- 
riage ;  and  during  a  husband's  life,  the  law  does  not 
give  to  the  wife  any  control  over  his  powers  of  disposi- 
.  tion  or  any  interest  in  the  rents  or  profits  of  his  land. 
After  her  husband's  death,  however,  a  widow  becomes, 
in  some  cases,  entitled  to  a  life  interest  in  part  of  her 
late  husband's  lands.  This  interest  is  termed  the  dower 
of  the  wife.  By  the  Dower  Act  of  1833  (c),  the  dower 
of  women  married  after  the  1st  of  January,  1834,  was 
placed  on  a  different  footing  from  that  of  women  who 
were  married  previously.  But  as  the  old  law  of  dower 
continued  to  regulate  the  rights  of  all  women  who  were 
married  on  or  before  that  day,  it  will  be  desirable,  in 
the  first  place,  to  give  some  account  of  the  old  law 
before  proceeding  to  the  new. 

Dower,  as  it  existed  previously  to  the  operation  of 
the  Dower  Act,  was  of  very  ancient  origin,  and  retained 
an  inconvenient  property  which  accrued  to  it  in  the 
simple  times  when  alienation  of  lands  was  far  less 
frequent  than  at  present.     If  at  any  time  during  the 


(z)  Ante,  p.  103. 
(a)  Ante,  pp.  313,  317. 
(fc)  Stats.  3  &  4  Will.  IV.  c. 
s.  24;  7  Edw.  VII.  c.  18,  a 


applying  to  disentailing  assur- 
ances made  at  any  time  after  the 
year  1882. 

(c)  Stat.  3  &  4  Will.  IV.  c.  105. 
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coverture  the  husband  were  solely  seised  of  any  estate 
of  inheritance,  that  is,  fee  simple  or  fee  tail,  in  lands  to 
which  any  issue,  which  the  wife  might  have  had,  might 
by  possibility  have  been  heir  (d),  she  from  that  time 
became  entitled,  on  his  decease,  to  have  one  equal  third 
part  of  the  same  lands  allotted  to  her,  to  be  enjoyed  by 
her  in  severalty  during  the  remainder  of  her  life  (r). 
This  right,  having  once  attached  to  the  lands,  adhered 
to  them,  notwithstanding  any  sale  or  devise  which  the 
husband  might  make.     It  consequently  became  neces- 
sary for  the  husband,  whenever  he  wished  to  make  a 
valid  conveyance  of  his  lands,  to  obtain  the  concurrence 
of  his  wife,  for  the  purpose  of  releasing  her  right  to' 
dower.    This  release  could  be  effected  only,  at  common  Duwcr  could 
law,  by  means  of  a  fine,  in  which  the  wife  was  separately  icaacd  by  Hue. 
examined.     And  when,  as  often  happened,  the  wife's 
concurrence  was  not  o])tained  on  account  of  the  expense 
involved  in  levying  a  fine,  a  defect  in  the  title  obviously 
existed  as  long  as  the  wife  lived.     After  the  abolition 
of  fines,  a  wife  was  enabled  to  release  her  dower,  under 
the  Fines  and  Recoveries  Act,  by  deed  acknowledged, 
in  which  her  husband  should  concur  (./').    As  the  right  Dower  iu(lc- 
to   dower  was   paramount   to   the   alienation   of   the  {^u^Lmd's 
husband,   so  it  was  quite  independent  of   his  debts,  debts, 
even  of  those  owing,  to  the  Crown  (r/).     It  was  neces- 
sary,  however,   that   the   husband   should   be   seised  A  legal  seisin 
of  an  estate  of  inheritance  at  law ;  for  the  Court  of 
Chancery,  whilst  it  allowed  to  husbands  curtesy  of  their 
wives'  equitable  estates,  withheld  from  wives  a   like 
privilege  of  dower  out  of  the  equitable  estates  of  their 
husbands  {h).     The  estate,  moreover,  must  have  been  Estate  must 
held  in   severalty   or  in  common,  and   not  in  joint  "otbojomt. 

(d)  Litt.  8s.  06,  53;  2  Black.  77;  ante,  p.  :'>U);  Davidson.  Proc. 
Coram.  131;  1  Rop.  Husb.  &  Conv.  Pt.  ii.  Vol.  i.,  pp.  233,  38(5, 
Wife,  332.  615,  4th  ed. 

(e)  iSeo  Dichiit  v.  Ilame.r,  I  (flr)  Co.  Litt.  :!1  a;  1  liop. 
Dr.  &  Sm.  284;  P.  &   M.  Hist.  Husb.  &  Wife,  411. 

Eug.  Law,  ii.  418—425.  (/t)  1  Rup.  llusb.  &  Wife,  354. 

(/)  Stat.  3  &  4  Will.  c.  74,  s. 
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tenancy :  for  the  unity  of  interest  which  characterises 
a  joint  tenancy  forbids  the  intrusion  into  such  a 
tenancy  of  the  husband  or  wife  of  any  deceased  joint 
tenant ;  on  the  decease  of  any  joint  tenant,  his  sur- 
viving companions  are  ah-eady  entitled,  under  the 
original  gift,  to  the  whole  subject  of  the  tenancy  (0. 
The  estate  was  also  required  to  be  an  estate  of  inher- 
itance in  possession ;  although  a  seisin  in  law,  obtained 
by  the  husband,  was  sufficient  to  cause  his  wife's  right 
of  dower  to  attach  (A).  In  no  case,  also,  was  any  issue 
required  to  be  actually  born ;  it  was  sufficient  that  the 
wife  might  have  had  issue  who  might  have  inherited. 
The  dower  of  the  widow  in  gavelkind  lands  consisted, 
and  still  consists  like  the  husband's  curtesy,  of  a 
moiety,  and  continues  only  so  long  as  she  remains 
unmarried  and  chaste  (I). 

In  order  to  prevent  tliis  inconvenient  right  from 
attaching  on  newly-purchased  lands,  and  to  enable  the 
purchaser  to  make  a  title  at  a  future  time,  without 
his  wife's  concurrence,  various  devices  were  resorted  to 
in  the  framing  of  purchase-deeds.  The  old-fashioned 
method  of  barring  dower  w^as  to  take  the  conveyance 
to  the  purchaser  and  his  heirs,  to  the  use  of  the  pur- 
chaser and  a  trustee  and  the  heirs  of  the  purchaser ; 
but,  as  to  the  estate  of  the  trustee  it  was  declared  to 
be  in  trust  only  for  the  purchaser  and  his  heirs.  By 
this  means  the  purchaser  and  the  trustee  became  joint 
tenants  for  life  of  the  legal  estate,  and  the  remainder 
of  the  inheritance  belonged  to  the  purchaser.  If,  there- 
fore, the  purchaser  died  during  the  life  of  his  trustee, 
the  latter  acquired  in  law  an  estate  for  life  by  survivor- 
ship ;  and  as  the  husband  had  never  been  solely  seised, 
the  wife's  dower  never  arose ;  whilst  the  estate  for  life 
of  the  trustee  was  subject  in  equity  to  an}'  disposition 

(i)  1  Rop.  Husb.  &  Wife,  36G ;  (/)  Bae.  Abr.  Gavelkind  (A.)  ^ 

ante,  p.  136  sq.  Eob.  Gav.  book  2,  c.  2. 

(Ji)  Co.  Litt.  31  a. 
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which  the  husband  might  think  fit  to  make  by  his  will. 
The  husband  and  his  trustee  might  also,  at  any  time 
during  their  joint  lives,  make  a  valid  conveyance  to  a 
purchaser  without  the  wife's  concurrence.  The  defect  j 
of  the  plan  was,  that  if  the  trustee  happened  to  die 
during  the  husband's  life,  the  latter  became  at  once 
solely  seised  of  an  estate  in  fee  simple  in  possession  : 
and  the  wife's  right  to  dower  accordingly  attached. 
Moreover,  the  husband  could  never  make  any  convey- 
ance of  an  estate  in  fee  simple  without  the  concur- 
rence of  his  trustee  so  long  as  he  lived.  This  plan, 
therefore,  gave  way  to  another  method  of  framing 
purchase-deeds,  which  will  be  hereafter  explained  (??0, 
and  by  means  of  which  the  wife's  dower  under  the  old 
law  was  effectually  barred,  whilst  the  husband  alone, 
without  the  concurrence  of  any  other  person,  could 
effectually  convey  the  lands. 

The  right  of  dower  might  have  been  barred  altogether  Jointure, 
])y  a,  Joiiitnir,  agreed  to  be  accepted  by  the  intended  i 
wife  previously  to  marriage,  in  lieu  of  dower.     This  I 
jointure  was  either  legal  or  equitable.  A  legal  jointure 
was  first  authorised  by  the  Statute  of  Uses  (n),  which,  by 
turning  uses  into  legal  estates,  of  course  rendered  them 
liable  to  dower.     Under  the  provisions  of  this  statute, 
dower  may  he  barred  by  the  wife's  acceptance  previously 
to  marriage,  and  in  satisfaction  of  her  dower,  of  a  com- 
petent livelihood  of  freehold  lands  and  tenements,  to  take 
effect  in  profit  or  possession  presently  after  the  death  of 
the  husband  for  the  life  of  the  wife  at  least  {<>).    If  the  \ 
jointure  were  made  after  marriage,  the  wife  might  el^.ct 
between  her  dower  and  her  jointure  {]>) .  A  legal  jointure, 
however,  was  in  modern  times  seldom  resorted  to  as  a 
method  of  barring  dower  :  when  any  jointure  was  made, 

(m)  See   post,  the  chapttr   on  Comm.     137.     1    Kop.     Husli.   it 

Expcutorv  Interests.  Wife,  4G2. 

(ft)  27  Heu.  VIII.  c.  10.  (p)  I  Kop.  liusli.  &  Wife,  4G8. 

(o)  Co.   Litt.    .-k;  1>;    '2    Blaclc. 
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it  was  usually  merely  of  an  equital)le  kind  ;  for  if  the 
intended  wife  were  of  age,  and  a  party  to  the  settlement, 
she  was  competent,  in  equity,  to  extinguish  her  title  to 
dower  upon  any  terms  to  which  she  might  think  proper 
to  agree  (q).  And  if  the  wife  should  have  accepted  an 
equitable  jointure,  the  Courts  of  equity  would  effectually 
restrain  her  from  setting  up  any  claim  to  her  dower. 
But  in  equity,  as  well  as  at  law,  the  jointure,  in  order 
to  be  an  absolute  bar  of  dower,  was  required  to  be  made 
before  marriage. 


Dower  under 
the  Act. 


The  dower  of  women  married  since  the  1st  of  January, 
1884,  may  be  barred  by  the  acceptance  of  a  jointure  in 
the  same  manner  as  before ;  but,  in  their  case,  the 
doctrine  of  jointures  is  of  very  little  moment.  For,  by 
the  Dower  Act  (/•),  the  dower  of  such  women  has  been 
placed  completely  w^ithin  the  power  of  their  husbands. 
Under  the  Act  no  widow  is  entitled  to  dower  out  of  any 
land,  which  shall  have  been  absolutely  disposed  of  by 
her  husband  in  his  lifetime  or  by  his  will,  or  in  which 
he  shall  have  devised  any  estate  or  interest  for  her 
benefit,  unless  (in  the  latter  case)  a  contrary  intention 
shall  be  declared  by  his  will  (.s).  And  all  partial  estates 
and  interests,  and  all  charges  created  by  any  disposition 
or  will  of  the  husband,  and  all  debts,  incumbrances, 
contracts  and  engagements  to  which  his  lands  may. be 
liable,  shall  be  effectual  as  against  the  right  of  his 
widow  to  dower  (t).     The   liusband  may  also   either 


(q)  1  Eop.  Husb.  &  Wife,  488  ; 
Dyke  v.  Bendall,2  De  G.  M.  &  G. 
209. 

(r)  3  &  4  Will.  IV.  c.  10.5. 
Gavelkind  lands  are  witliin  the 
Act ;  Farley  v.  Bonham,  2  John. 
&  H.  177. 

(.^)  3  &  4  Will.  IV.  c.  10.5, 
ss.  4,  9;  see  Lacey  v.  Hill,  L.  11. 
19  Eq.  34G. 

(0  Sect.  5.  The  opinion  has 
been  expressed  that,  notwith- 
standing; the   above   words,   the 


willow's  dower  is  paramount  to 
the  claims  of  her  late  husband's 
creditors,  who  have  not  in  his  life- 
time obtained  a  charue  (see  rut^e, 
]ip.  2(;S.  271 — 27(J)  on  his  lands; 
Romilly,  JNI.  E.,  Spyer  v.  Hyatt, 
20  Beav.  62 1 ;  Wood,  V.-C,  Jones 
v.  Jones,  4  K.  &  J.  361.  In 
neither  of  these  cases,  however, 
was  the  expression  of  this  opinion 
necessary  to  the  decision.  Spyer 
V.  Hyatt  was  a  case  of  freebench 
(see  post,  Part  III.  Ch,  ii.);  and 
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wholly  or  partially  deprive  his  wife  of  her  right  to 
dower,  by  any  declaration  for  that  purpose  made  by 
him,  by  any  deed,  or  by  his  will  (n).  As  some  small 
compensation  for  these  sacrifices,  the  Act  has  granted  a 
right  of  dower  out  of  lands  to  which  the  husband  has  a 
right  merely  without  having  had  even  a  legal  seisin  (r) ; 
dower  is  also  extended  to  equitable  as  well  as  legal 
estates  of  inheritance  in  possession,  excepting  of  course 
estates  in  joint  tenancy  (x).  The  effect  of  the  Act  is 
evidently  to  deprive  the  wife  of  her  dower,  except  as 
against  her  husband's  heir  at  law.  If  the  husband 
should  die  intestate,  and  possessed  of  any  lands,  the 
wife's  dower  out  of  such  lands  is  still  left  her  for  her  Declaration 
support, — unless,  indeed,  the  husband  should  have  exe-  ^if^'^r. 
cuted  a  declaration  to  the  contrary.  A  declaration  of 
this  kind  has,  unfortunately,  found  its  way,  as  a  sort  of 
common  form,  into  many  purchase-deeds.  Its  insertion 
seems  to  have  arisen  from  a  remembrance  of  the  trouble- 
some nature  of  dower  under  the  old  law,  united  possibly 
with  some  misapprehension  of  the  effect  of  the  new 
enactment.  But,  surely,  if  the  estate  be  allowed  to 
descend,  the  claim  of  the  wife  is  at  least  equal  to  that 
of  the  heir,  supposing  him  a  descendant  of  the  husband ;  . 
and  far  superior,  if  the  heir  be  a  lineal  ancestor,  or 
remote  relation  (//).  The  proper  method  seems  there- 
fore to  be,  to  omit  any  such  declaration  against  dower, 

it  bad  been  previously  decided  T-iand  Transfer  Act,  1897,  8.  2  (3) 

that  the  Dower  Act  lias  no  appli-  (ante,  p.  219),  a  man's  real  estate 

cation    to    freebcneb ;    Smith  v.  is    made    snbject    to    the    samo 

Adamii,  18  Beav.  199,  .">  De  G.  M.  liabilities  for  debt  as  his  personal 

&   G.  712;    so    l.ord    Itomilly's  estate.     And    see   Williams    on 

dictum  was  peculiarly  gratuitous.  Settlements,  94. 

Jones  V.  Joiun  wsts  the  case  of  a  (u)  Sects.  (I,  7,  8.     See  Fry  v. 

mortgage  by  the  husband.     It  is  Xoble,  20  Beav.  598,  7  De  tn-x, 

submitted  that,  according  to  tlio  I\I.   &    (t.    (387;    Jte    GvevHWood, 

ordinary  meanin-    of  thr  words  1892,  2  Ch.  29r>;  ife  (VtVjfeoji.  1909, 

used  in  the  Act,  a  man's  lands  1  Ch.  ;-5G7. 

are  by  stat.  :!  &  4  Will.  IV.  c.  lU-t  (c)  Sect.  3. 

{ante,  p.  282)  made  "  subject  or  (.r)  Sect.  2 ;  Fnj  v.  Noble,  20 

liable"    to    liis    debts,   notwith-  Beav.  598:  Clarhe  v.    Franklin, 

standing  that  his  creditors  huvi-  I  Kay  &  J.  2tJG. 

no  charge  thereon.     And  by  tlu.'  (//)  Sugd.  V.  X'  P.  545,  llth  nd. 
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and  so  to  leave  to  tlie  widow  a  prospect  of  sharing  in 
the  lands,  in  case  her  lord  shall  not  think  proper  to 
dispose  of  them.  The  charge  given  to  a  widow  on  her 
husband's  real  estate  by  the  Intestates'  Estates  Act, 
1890(.:),  must  l)e  satisfied  by  sale  or  mortgage  of  a 
competent  part  of  such  real  estate,  before  the  wife  can 
claim  lier  dower  thereout  (a). 

Assignmont  ^\  widow  entitled  to  dower  at  common  law  had,  as  a 

rule,  no  estate  in  her  husband's  lands  until  her  equal 
third  part  thereof  had  been  duly  set  out  and  assigned  to 
her  after  his  death  (b) ;  and  in  this  respect  the  law  was 
not  altered  by  the  Dower  Act.  But  in  equity  it  was 
considered  that  a  widow  entitled  to  dower  had  the  right 
to  receive  an  equal  third  part  of  the  rents  and  profits 
of  the  land  pending  the  assignment  of  her  dower  ; 
and  she  retains  this  right  (c).  A  widow's  right  to 
her  dower  was  enforceable  at  first  by  real  action  (d), 
and  afterwards  by  suit  in  equity  as  well  (c),  and  can  now 
be  asserted  by  action  in  the  High  Court  of  Justice  (/). 
Where  a  husband  has  died  after  the  year  1897,  leaving  a 
widow  entitled  to  dower  out  of  his  estates  in  fee  simple, 
she  must  of  course  seek  the  assignment  of  her  dower 
from  his  personal  representatives,  so  long  as  they  retain 

(z)  Ante,  11.  323.  (c)  Williams  v.  Thomas,  1909, 

(a)  lie  CUarriere,  1S9G,  1  Ch.       1  Cli.  713,720. 

912.  00  1  Eop.  Husb.  &  Wife,  429 

(b)  Ante,  p.  ."22 ;  Co.  Litt.  sq.  When  real  actions  were 
:U  b,  37;  2  Black.  Comm.  135;  abolished  in  1833.  Avrits  for  the 
Ji.  V.  Norlhwecild  Bussett,  2  B.  &  C.  recovery  of  dower  were  excepted  ; 
724,  728 ;  Brov:n  v.  Meredith,  '1  but  in  IStJl)  these  writs  weie 
Keen,  527;  see  2>ot;  d.  Uiddelly.  abolished,  and  the  form  of  an 
fjicinnell,  1  Q.  B.  082,  692,  090 ;  action  for  dower  was  assimilated 
Marshall  v.  iiiiiith,  5  Gilt".  37.  Of  to  that  of  other  common  law 
lands  let  for  a  term  of  years,  and  actions;  stats.  3  &  4  Will.  IV. 
of  an  imdi^ded  shaie  in  land,  the  c.  27,  s.  30  ;  23  &  24  A'ict.  c.  120, 
widow  takes  a  tliird  part  of  the  ss.  26.  27. 

rents   and   profits  as   her  dower  (e)  Mundij   v.  Mundy,   2   Yea. 

without  any  assiyiuuent;  1  Kop.  jun,    122;    Anderson    v.    Piqnet, 

Husb.  &  Wife,  312,343,  371,  39a;  L.  K.  11  Eq.  329,  8  Ch.  ISO." 

Williams    on     Settlement?,    89;  (/)  See  K.  S.  C.  1883,  App.  A., 

llV/Z/ams  V.  T//07na8,  1909,  1  Ch.  Part     III.,    s.    4;     Williams    v. 

713,  733.  Thoma>',  1909,  1  Cli.  713. 
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the  estates  at  law,  as  well  as  from  the  heir,  whose  bene- 
ficial title  is  not,  as  we  have  seen  (</),  divested.    Assign- 
ment of  dower  may  l)e  made  by  parol  onl}',  and  does  not 
require  a  deed  (//).  After  the  widow  has  entered  upon  the 
land  so  assigned  to  her,  she  becomes  seised  thereof  and 
acquires,  as  from  her  husband,  an  estate  for  life  therein 
as  tenant  in  dower  (/).     By  the  Settled  Estates  Act, 
1877,  every  tenant  in  dower  may  grant  the  same  leases  Leasos  i.y 
as  a  tenant  by  the  curtesy,  or  other  tenant  for  life,  is  ^oly^V. 
thereby  empowered  to  grant  (A).    But  the  powers  given/ 
to  a  tenant  for  life  by  the  Settled  Land  Act,  1882,  are 
not  conferred  upon  tenants  in  dower  (/).  1 


(q)  Ante,  pp.  29,  86,  220,  225. 

{/*)  Co.  Litt.  35  a ;  Rowe  v. 
Power,  2  Bos.  &  Pul.  X.  11.  1,  34. 

(/)  Piop.  Husb.  &  Wife.  392, 
411,   41(J;    Williams   ou    Settle- 


ments, 89. 

(/;)  Stat.  40  &  41  Vict.  o.  18, 
B.  46.     Se(!  ante,  p.  120,  ii.  (m). 

(0  See  Stat.  45  &  4t;  Vict.  c. 
38,  .ss.  2,  58;  <inte,  pp.  120  tq. 
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PART  II. 

OF    INCORPOREAL    HEREDITAMENTS. 


Our  attention  has  hitherto  been  directed  to  the 
nature  and  incidents  of  freehold  estates  in  land,  of 
which  the  tenant  has  j^ossessioji.  As  has  been  already 
explained  (a),  such  estates  are  ranked  in  law  as 
corporeal  hereditaments,  because  the  owner's  right  is 
accompanied  with  the  possession  of  a  tangible  thing ; 
while  estates  in  or  rights  over  land,  which  is  in  the 
possession  of  another,  are  termed  incorporeal,  as  being 
mere  rights  or  bare  rights  unaccompanied  with  the 
possession  of  anything  tangible.  Incorporeal  heredita- 
ments will  form  the  next  subject  for  our  consideration. 
They  are  not  such  an  obvious  source  of  fruitful  en- 
joyment as  is  the  actual  occupation  of  land  :  but,  being 
raluahle  things,  they  are  included  in  property  as  well 
as  tangible  things  Qi).  As  we  have  seen  (r),  there  was 
formerly  a  further  distinction  between  corporeal  and 
incorporeal  hereditaments  in  the  formalities  required 
for  their  transfer.  For  at  the  common  law  corporeal 
hereditaments  were  mainly  transferable  by  that  livery 
of  seisin,  which  was  essential  to  a  feoffment ;  where- 
fore they  were  said  to  lie  in  livery.  While  incorporeal 
hereditaments,  when  transferred  apart  from  the  pos- 
session of  land,  w'ere  always  required  to  be  conveyed 
by  the  delivery  of  a  sealed  writing,  that  is,  by  deed  {d), 

(a)  Ante,  p.  30.  (c)  Ante,  p.  31. 

(6)  Ante,  p.  5.  (d)  Ante,  pp.  ill,  145, 151. 
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They  were  therefore  said  to  He  in  grant.  For  the  word 
grant,  though  it  comprehends  all  kinds  of  conveyances, 
yet  more  strictly  and  properly  taken,  is  a  conveyance 
by  deed  only  (r).  But  as  we  have  seen  (^Z'),  the  Keal  Xewenact- 
Property  Act  of  1845  provided  that  all  corporeal  here- 
ditaments should  be  deemed  to  lie  in  grant  as  well  as 
in  livery  (//) ;  and  thus  made  them  transferable  by 
deed  in  the  same  manner  as  incorporeal  hereditaments. 
There  is,  accordingly,  now  no  difference  between  these 
two  classes  of  property,  as  regards  means  of  convey- 
ance. But  the  essential  distinction  between  rights  of 
ownership  in  possession  and  bare  rights  (//)  of  course 
remains. 

(e)  Shep.  Touch.  228,  (g)  Stat.  8  &  9  Yict.  o.  106.  s.  2. 

(/)  Ante,  p.  20t;.  (h)  Ante,  p.  ."). 


(   ^m   ) 


CHAPTER    I. 

OF    A    IlEVERSIOX    AND    A    VESTED    REMAINDER. 

The  first  kind  of  incorporeal  hereditaments  wiiich 
we  shall  mention  is  somewhat  of  a  mixed  nature, 
being  at  one  time  incorporeal,  at  another  not ;  and, 
for  this  reason,  it  is  not  usually  classed  with  those 
hereditaments  which  are  essentially  and  entirely  of 
an  incorporeal  kind.  But  as  this  hereditament  par- 
takes, during  its  incorporeal  existence,  very  strongly 
of  the  nature  and  attributes  of  other  incorporeal  here- 
ditaments, particularly  in  its  always  permitting,  and 
generally  requiring,  a  deed  of  grant  for  its  transfer, — 
it  is  here  classed  with  such  hereditaments.  It  is 
called,  according  to  the  mode  of  its  creation,  a  reversion 
or  a  vested  rcDialnder. 

If  a  tenant  in  fee  simple  should  grant  to  another 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he 
will  not  thereby  dispose  of  all  his  interest ;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself.  Ac- 
cordingly, on  the  expiration  of  the  term  of  years,  or 
on  the  decease  of  the  tenant  for  life,  or  on  the  decease 
of  the  donee  in  tail  without  having  barred  his  estate 
tail  and  without  issue,  the  remaining  interest  of  the 
tenant  in  fee  will  revert  to  himself  or  his  heirs,  and  he 
or  his  heir  will  again  become  tenant  in  fee  simple  in 
possession.  The  smaller  estate  which  he  has  so 
Particular  granted  is  called,  during  its  continuance,  the  partienlar 
estate,  being  only  a  part,  or  particida,  of  the  estate  in 
fee  (rt).   And  during  the  continuance  of  such  particular 

(n)  2  Black.  Comm.  16o. 


estate. 
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estate,  the  interest  of  the  tenant  in  fee  simple,  which 
sLill  remains  undisposed  of— that  is,  his  present  estate, 
in  virtue  of  which  he  is  to  have  again  the  possession 
at  some  future  time — is  called  his  rcrrrsion  (b).  Kcversion. 

If  at  the  same  time  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  rcrrrsion,  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  rcmsion 
but  a  remainder  {(■).     Thus,  if  a  grant  be  made  by  A.,  Kemaindcr. 
a  tenant   in  fee  simple,  to  B.  for  life,  and  after  his 
decease  to  C.  and  his  heirs,  the  whole  fee  simple  of  A. 
will  be  disposed  of,  and  C.'s  interest  will  be  termed  a 
remainder,  expectant  on  the  decease  of  B.   A  remainder,  A  remainder 
therefore,  always  has  its  origin  in  express  grant :  a  exprcss^grant. 
reversion  merely  arises  incidentally,  in  consequence  of 
the  grant  of  the  particular  estate.    It  is  created  simply 
by  the  law,  whilst  a  remainder  springs  from  the  act  of 
the  parties  ((/). 

1.  And,  first,  of  a  reversion.     If  the  tenant  in  fee  A  reversiun 
simple  should  have  made  a  lease  merely  for  a  term  of  for  ycarr 
years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
continuance  of  his  old  estate,  with  respect  to  himself 
and  his  heirs,  and  to  all  other  persons  but  the  tenant 
for  years.     The  owner  of  the  fee  simple  is  regarded  as 
having  simply  placed  a  bailiff  on  his  property  {c) ;  and 
the   consequence    is,   that,  subject   to   the   lease,   the 
owner's  rights  of  alienation  remain  unimpaired,  and 
may  be  exercised  in  the  same  manner  as  before.     The  nl      _t>J-*  "^ 
feudal  possession  or  seisin  has  not  been  parted  with.   '' '       ^--^  •~^'" 
And  a  conveyance  of  the  reversion  may,  therefore,  be  may  be  con- 
made  by  a  feoffment  with  livery  of  seisin,  made  with  feoffment  or 
the  consent  of  the  tenant  for  years  (./").     But,  if  this 

(I,)  Co.  I.itt.  22  b,  142  b.  (d)  2  Black.  Conun.  IG:?. 

(c)  Litt.  ss.    215,  217.     As  to  (e)  Watk.  Descents,  108  (118, 

the  origin   of    these    ternie,  see  411ied.);  (/7j/<',  pp.  17,  IS. 

P.  &  M,  IlJst.  Eng.  Law,  jj,  21.  (/)  Co.  I.itt.  48  b,  n.  (8). 
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by  (Iced  of       mode  of  transfer  should  not  be  thought  ehgible,  a  grant 

grant.  j-^y.  ^gg^-^  ^^-j^  ]jg  equally  efficacious.     For  the  estate  of 

the  grantor  is  strictly  incorporeal,  the  tenant  for  years 

having  the  actual  possession  of   the  lands :  so  long, 

therefore,   as   such   actual   possession  continues,  the 

estate  in  fee  simple  is  strictly  an  incorporeal  reversion, 

which,  together  with  the  seisin  or  feudal  possession, 

A  reversion      may  be  conveyed  by  deed  of   grantor/).     But,  if  the 

for'lifc'^^^        tenant  in  fee  simple  should  have  made  a  lease  for  life, 

he  must  have  parted  with  his  seisin  to  the  tenant  for 

life  ;  for  an  estate  for  life  is  an  estate  of  freehold,  and 

such  tenant   for  life  will,  therefore,  during  his  life, 

continue  to  be  the  freeholder,  or  holder  of  the  feudal 

seisin  (Ji).     No  feoffment  can  consequently  be  made  by 

the  tenant  in  fee  simple ;  for  he  has  no  seisin  of  which 

to  make  livery.   His  reversion  is  but  a  fragment  of  his 

old  estate,  and  remains  purely  incorporeal,  until,  by 

the  dropping  of  the  life  of  the  grantee,  it  shall  again 

become  an  estate  in  possession.     Till  then,  that  is,  so 

long  as  it  remains  a  reversion  expectant  on  an  estate 

must  be  con-    of  freehold,  it  can  only  be  conveyed,  like  all  other 

oP'n'ant^         incorporeal  hereditaments  when  apart   from  what   is 

corporeal,  by  a  deed  of  grant  (/). 

We  have  before  mentioned  (A),  that  in  the  case  of 
a  lease  for  life  or  gift  in  tail  made  by  a  tenant  in  fee 
simple,  a  tenure  is  created  between  the  parties,  the 
lessee  for  life  or  donee  in  tail  holding  his  estate  of  the 
Tenure  of  freeholder  in  fee  as  lord.  So  in  the  case  of  a  lease  for 
cr.  ygr^j,g^  ^^i^Q  lessee  upon  entry  becomes  tenant  to  the 
lessor,  and  the  relation  of  the  one  to  the  other  is  also 
called  a  tenure  (/) ;  although,  as  we  have  seen  (m),  this 
relation  was  treated  as  lying  outside  the  law  of  free 

(g)  Perkins,   s.    221 ;    Doe    d.  (A)  Ante,  pp.  109, 114. 

Were  v.  Cole,  7  B.  &  0.  243,  248 ;  (/)  Litt.  ss.  58,  132,  465,  567 

ante, -piK  159,201.  —572,   576,  577,  586,  590,  591; 

(It)  Watk.  Descents,  109  (114,  Co.  Litt.  93  b. 
4th  ed.) ;  ante,  pp.  64,  146.  (m)  Ante,  pp.  16—20,  28,  65. 

(0  Shep.  Touch.  230. 
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tenure.   Still  an  oath  of  fealty  has  always  been  incident  Fealty, 
to  the  tenure  of  an  estate  for  years  as  to  that  of  a  free- 
hold estate  (»).     And  the  rent  reserved  on  a  lease  for 
years  is  called  rent  service  equally  \Yith  the  rent  duo  Rent  service, 
from  a  freeholder  to  his  lord ;  and  it  is  recoverable,  if 
in  arrear,  by  the  same  remedy  of  distress,  which  the 
common  law  accorded  to  the  lords  of  freeholders  for 
enforcing  the  services  due  from  the  latter  (o).     As  we 
have  seen  (p),  the  oath  of  fealty  is  now  never  exacted, 
and  a  rent  is  rarely  reserved  on  the  creation  of  an 
estate  for  life  or  in  tail ;  as  these  estates  usually  arise 
under  family  settlements.     In  the  case  of  a  lease  for 
years,  however,  the  rent  which  may  be  reserved  is  of 
practical  importance.   Eent  service  is  so  called  in  order 
to  distinguish  it  from  other  kinds  of  rent,  to  be  spoken 
of  hereafter,  which  have  nothing  to  do  with  the  services 
anciently  rendered  by  a  tenant  to  his  lord.    It  consists 
usualh^  but  not  necessarily,  of  money ;  for  it  may  bo 
rendered  in  corn,  or  in  anything  else.    Thus,  an  annual 
rent  of  one  peppercorn  is  sometimes  reserved  to  be  paid, 
when  demanded,  in  cases  where  it  is  wished  that  lands 
should  be  holden  rent  free,  and  3'et  that  the  landlord 
should  be  able  at  any  time  to  obtain  from  his  tenant 
an  acknowledgment  of  his  tenancy.   To  the  reservation  a  deed 
of  a  rent  service,  a  deed  was  formerly  not  absolutely  □"'eccssarvTo 
necessary  (q).   For,  although  the  rent  is  an  incorporeal  the  reserva- 
hereditament,  yet  the  law  considered   that  the  same 
ceremony,  by  which  the  nature  and  duration  of  the 
estate  were  hxed  and  evidenced,  was  sufficie;it  also  to 
ascertain  the  rent  to  be  paid  for  it.     But,  by  the  Real  Real  Property 
Property  Act,   1845  (r),  it   is  provided   that  a  lease,  ^  °  '      "*■ 
required  by  law  to  be  in  writing,  of  any  tenements  or 
hereditaments  shall  be  void  at  law,  unless  made  by 

(;i)  Bract,  fo.   SO  a;    Litt.  ss.  (/<)  Ante,  m\  55,  lit),  115. 

131,  132 ;  Co.  Litt.  G7  b.  t)3  b.  {q)  Litt.  s.  214 ;  Co.  Litt.  143  a. 

(o)  Litt.  S8.  58,  122,  213,  214  ;  (r)  Stat.  8  &  \)  Vict.  c.  10(3,  b.  3, 

Co.  Litt.  87  b,  112  a,  b,  148  a;  repoaliup;  stat.  7  &  8  Vict.  c.  7G, 

ante,  p.  (37.  s.  4,  to  the  Eumo  effeet. 
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Rent  issues 
out  of  every 
part  of  the 
lands. 


Distress. 


deed.     In  every  case,  therefore,  where  the  Statute  of 
Frauds  (.s)  has  required  leases  to  be  in  writing,  they 
must  now  be  made  l)y  deed.     But,  according  to  the 
exception  in  that  statute  (0,  where  the  lease  does  not 
exceed  three  years  from  the  making,  a  rent  of  two- 
thirds  of  the  full  improved  value,  or  more,  may  still 
be   reserved   by   parol   merely.     Kent   service,    when 
created,  is  considered  to  be  issuing  out  of  every  part 
of  the  land  in  respect  of  which  it  is  paid  (/() ;  one  part 
of  the  land  is  as  much  subject  to  it  as  another.     The 
common  law  remedy  of  distress  for  the  recovery  of 
rent  service  was  by  seizing  the  goods  of  the  tenant, 
or  any  other  person  (r),  found   on   any  part  of   the 
premises,  and  impounding  them,  as  a  pledge  for  pay- 
ment (//).     But  the  sale  of  goods  distrained  for  rent 
was  authorised  by  a  statute  of  William  and-  Mar}^  (~). 
And  by  an  Act  of  1908  (a),  replacing  as  to  lodgers  an 
.  Act  of  1871  (b),  the  goods  of  the  following  persons  are 
protected  from  distress  upon  the  conditions  and  with 
the   exceptions   mentioned   in   the  Act,  viz.    (1)    any 
under  tenant  liable  to  pay  by  equal  instalments  not 
less  often  than  every  actual  or  customary  quarter  of  a 
year  a  rent  which  would  return  in  any  whole  year  the 
full  annual  value  of  the  premises   or   of   such   part 
thereof  as  is  comprised  in  the  under  tenancy,  (2)  any 
lodger,  and  (3)  any  other  person  whatsoever  not  being 
a  tenant  of  the  premises  or  any  part  thereof,  and  not 
having  any  beneficial  interest  in  the  tenancy  of  the 


(s)  Stat.  29  Car.  K.  c.  3,  ante, 
p.  157. 

(0  Sect.  2. 

(w)  Co.  Lilt.  47  a,  142  a. 

(x)  See  Challoner  v.  Uubinwii, 
1908,  1  Oil.  49. 

(y)  Co.  Litt.  47  u ;  3  Black. 
Comm.  6 — 14. 

(z)  Stat.  2  Win.  &  Mary,  c.  5. 
The  landlord's  privilege  of  dis- 
tress was  further  extended  by 
stats.  8  Anne,  c.  14;  4  Geo.  II. 
c.  28;  11  Geo.  II.  c.  19;  3  &  4 
Will.  IV.  e.  42,  ss.  37, 38;  14&15 


Yict.  c.  25,  s.  2.  But  later 
statutes  have  restricted  the  right 
to  distrain  for  rent ;  see  stats. 
35  &  36  Yict.  c.  50,  protecting 
railwav  rolling  stock ;  8  Edw. 
YII.  c.  28,  ss.  28—31,  replacing 
4G  &  47  Yict.  c.  01,  ss.  44—47, 
limiting  the  right  to  distrain 
upon  agricultural  holdings ;  51 
&  52  Yict.  c.  21,  and  58  &  59 
Yict.  c.  24,  generally  amending 
the  law  of  distress  for  rent. 

(a)  Stat.  8  Edw.  VII.  c.  53. 

{b)  Stat.  34  &  35  Vict.  c.  79. 
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premises  or  of  any  part  thereof.  The  remedy  of  distress 
for  rent  service  belongs  to  the  landlord  of  common 
right,  without  any  express  agreement  {<■). 

In   addition   to  the  remedy  by  distress,  there   is  Condition  of 
usually  contained  in  leases  a  condition  of    re-entry,  '"^■•'"try- 
empowering  the  landlord,  in  default  of  payment  of  the 
rent  for  a  certain  time,  to  re-enter  on  the  premises 
and  hold  them  as  of  his  former  estate.     When  such 
a   condition   is    inserted,   the   estate   of    the   tenant, 
whether  for  life  or  years,  becomes   determinable  on 
such  re-entry  {d).     By  the  common  law,  before  any 
entry  could  be  made  or  action  brought  under  a  proviso 
or  condition  for  re-entry  on  non-payment  of  rent,  the 
landlord  was  required  to  make  a  demand,  upon  the  Demand 
premises^  of    the  precise  rent   due,   at  a   convenient  required, 
time  before  sunset  of  the  last  day  when  the  rent  could 
be  paid  according  to  the  condition  ;  thus,  if  the  pro- 
viso were  for  re-entry  on   non-payment  of   the  rent 
by  a  space  of  thirty  days,  the  demand  must  have  been 
made  on  the  evening  of  the   thirtieth  day  (c).     But 
now,   by  an    Act    of    1852,   replacing    a   statute   of  Modern 
George  II.,  if  half  a  year's  rent  be  due,  and  no  suf- 
ficient distress  be  found  on  the  premises  (/),  the  land- 
lord may,  at  the  expiration  of  the  period  limited  by 
the  proviso  for  re-entry  (//),  recover  the  premises  by 
action,  without  any  formal  demand  or  entry  (h) ;  but 
all  proceedings  are  to  cease  on  payment  by  the  tenant 
of  all  arrears  and  costs,  at  any  time  before  the  trial  (/). 

(c)  Litt.  ss.  213,  214.     It  must  134. 
be   made   between    sunrise    and  (7t)  Stat.  15  &  10  Vict.  e.  ?(!, 

sunset ;  Tutton  v.  Darhe,  5  H.  &  X,  s.  210,  ro-enacting  stat.  4  Geo.  II. 

G47.  c.  28,  s.  2.     See  R.  S.  C.  1883, 

00  See  Moore  v.  UllcoaU  Min-  Ord.  III.  r.  G. 
ing  Co.,  Ltd.,  1908,  1  Ch.  575.  (i)  Stat.   15  &  IG  Vict.  c.  76, 

(fl)  Co.    Litt.    201    b,    202   a;  s.  212,  re-enacting  stat.  4  Geo.  II. 

1    Wms.    Saund.   287,   n.    (16) ;  c.  28,  s.  4.     An  undertenant  has 

Acoclis  V.  Phillips, 5  H.  &  N.  183,  the  same  privilege;  Doei.  Wyatt 

if)  See   Thomas    v.    Lulhcvn,  v.  Byron,  1  C.  B.  623;  Moored. 

1895,  2  Q.  B.  400.  Smee,  1907,  2  K.  B.  8. 

(</)  Doe  d.  Dixon  v.  Roe,  7  C.  B. 

w.R.p.  22 
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Formerly,  the  tenant  might,  at  an  indefinite  time  after 
he  had  been  ejected,  liave  filed  his  bill  in  the  Court  of 
Chancery,  and  he  would  have  been  relieved  by  that 
Court  from  the  forfeiture  he  had  incurred,  on  his  pay- 
ment to  his  landlord  of  all  arrears  and  costs.  But  by 
the  same  statutes  the  right  of  the  tenant  to  apply  for 
relief  in  equity  was  restricted  to  six  calendar  months 
next  after  the  execution  of  the  judgment  on  the  eject- 
ment (k) ;  and  under  an  Act  of  1860,  the  same  relief 
was  allowed  to  be  given  by  the  Courts  of  Law  (/). 
And  if  the  landlord  recover  possession  of  the  premises, 
under  a  proviso  for  re-entry  on  jion-payment  of  rent, 
by  entry  and  not  by  action  (iii)  (in  which  case  he  must 
still  make  a  formal  demand  for  the  rent,  unless  he  he 
excused  from  doing  so  by  the  terms  of  the  proviso  (n)), 
the  tenant  will  have  a  similar  right  to  relief  (o).  In 
The  benefit  ancient  times,  also,  the  benefit  of  a  condition  of  re-entry 
of  a  condition  could  belong  Only  to  the  landlord  and  his  heirs ;  for 
iviimerh-'^^  the  law  would  not  allow  of  the  transfer  of  a  mere  con- 
inalienable,  clitional  right  to  put  an  end  to  the  estate  of  another  {])) . 
A  right  of  re-entry  was  considered  in  the  same  light 
as  the  right  to  bring  an  action  for  money  due  ;  which 
right  in  ancient  times  was  not  assignable.  This 
doctrine  sometimes  occasioned  considerable  incon- 
venience ;  and  in  the  reign  of  Henry  YIII.  it  was 
found  to  press  hardly  on  the  grantees  from  the  Crown 
of  the  lands  of  the  dissolved  monasteries.  For  these 
grantees  were  of  course  unable  to  take  advantage  of 
the  conditions  of  re-entry,  which  the  monks  had 
inserted  in  the  leases  of  their  tenants.  A  parlia- 
mentar}'  remedy  was,  therefore,  applied  for  the  benefit 

(/•;)  Stat.  4  Geo.  II.  c.  28,  a.  2,  non-payment    of    rent    without 

now  replaced  by  IT)  &  1(1   \'ict.  making  any  demand  for  the  rent 

c.  7G,  s.    210;    JRoirser  v.    Colby,  is  lawfnl  and  is  frequently  made; 

1    Hare,    109;    StanJiajye   v.    En-  Doe  d.  Harris  v.  Masters,  2  B.&C. 

icorth,  :;  Times  L.  E.  34.  490. 

(0  Stat.  23  &  24  Vict.  c.  125,  (o)  Hoicard  v.  Fanshaice,  18Q5, 

s.  1.  2  Ch.  581. 

On)  Ante,  p.  65.  (p)  Litt.  ss.  H47,  348  ;  Co.  Litt. 

(n)  A  proviso  for  re-entry  on  2G5  a,  n.  (1). 
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of  the  favourites  of  the  Crown ;  and  the  opportunity 
was  taken  for  making  the  same  provision  for  the 
public  at  large.  A  statute  was  accordingly^  passed  (q),  Remedy  by 
which  enacts,  that  as  well  the  grantees  of  the  Crown 
as  all  other  persons  being  grantees  (;•)  or  assignees, 
their  heirs,  executors,  successors  and  assigns,  shall 
have  the  like  advantages  against  the  lessees,  by  entry 
for  non-payment  of  rent,  or  for  doing  of  waste,  or 
other  forfeiture,  as  the  lessors  or  grantors  themselves, 
or  their  heirs  or  successors,  might  at  any  time  have 
had  or  enjoyed  ;  and  this  statute  is  still  in  force.  It 
is  also  provided  by  the  Conveyancing  Act  of  1881, 
with  regard  only  to  leases  made  after  the  year  1881  (.s), 
that  every  condition  of  re-entry  and  other  condition 
contained  in  a  lease  shall  be  incident  to  the  rever- 
sionary estate  in  the  land,  and  shall  be  capable  of 
being  enforced  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  land  leased. 
The  landlord  may  also  sue  his  tenant  personally  for 
rent  due  to  him. 

Eent  service,  being  incident  to  the  reversion,  passes  Rent  service 
by  a  grant  of  such  reversion  without  the  necessity  of  SranUif  tiio 
any  express   mention  of  the  rent(/).      Formerly  no  reversion, 
grant   could  be  made  of   any  reversion  without   the 
consent  of  the  tenant,  expressed  by  what  was  called 
his  attorumrnt  to  his  new  landlord  (»)•    It  was  thought  Attornment, 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord imposed  upon  him  without  his  consent;  for,  in 
early  times,  the  relation  of  lord  and  tenant  was  of  a 
much    more  personal   nature  than   it  is  at    present. 
The  tenant,  therefore,   was  able  to  prevent  his  lord 
from  making  a  conveyance  to  any  person  whom  he 

(q)  Stat.  32  Hen.  VIII.  c.  31;  (x)  Stat.  44  &  45  Vict.  c.  41, 

Co.  liitt.  21")  u  ;  hhe.nvood  v.  Old-  8.  10. 
know,  ;i  M.  &  S.  :-!S2,  ayi.  (/)  Litt.    S9.    22S,    22;»,    572  ; 

(r)  A  lessee  of  the  reversion  is  IVrk.  e.  113. 
within  the  Act;   Wright  v.  Bur-  (u)  Lilt.  ss.  551,  567,  5GS,  509, 

roughea,  3  C.  B.  G85.  ("o.  i.itt.  300  a,  n.  (1), 
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clicl  not  choose  to  accept  as  a  landlord ;  for  li3  could 
refuse  to  attorn  tenant  to  the  purchaser,  and  without 
attornment  the  grant  was  invalid.  The  landlord, 
however,  had  it  always  in  his  power  to  convey  his 
Fine.  reversion  by  the  expensive  process  of  a.  fine  duly  levied 

in  the  Court  of  Common  Pleas ;  for  this  method  of 
conveyance,  being  judicial  in  its  nature,  was  carried 
into  effect  without  the  tenant's  concurrence ;  and  the 
attornment  of  the  tenant,  which  for  many  purposes 
was  desirable,  could  in  such  case  be  compelled  (r).  It 
can  easily  be  imagined,  that  a  doctrine  such  as  this 
was  found  inconvenient  when  the  rent  paid  by  the 
tenant  became  the  only  service  of  any  benefit  rendered 
Attornment  to  the  landlord.  The  necessity  of  attornment  to  the 
ai)uiished.  validity  of  the  grant  of  a  reversion  was  accordingly 
abolished  by  a  statute  of  Anne  (i/).  But  the  statute 
very  properly  provides  (,^),  that  no  tenant  shall  be 
prejudiced  or  damaged  by  payment  of  his  rent  to 
the  grantor,  or  by  breach  of  any  condition  for  non- 
payment of  rent,  before  notice  of  the  grant  shall  be 
given  to  him  by  the  grantee.  And  by  a  further 
statute  (r/),  any  attornment  which  may  be  made  by 
tenants  without  their  landlord's  consent,  to  strangers 
claiming  title  to  the  estate  of  their  landlords,  is  ren- 
dered null  and  void.  Nothing,  therefore,  is  now  neces- 
sary for  the  valid  conveyance  of  any  rent  service,  but 
a  grant  by  deed  of  the  reversion,  to  which  such  rent 
is  incident.  When  the  conveyance  is  made  to  the 
tenant  himself,  it  is  called  a  release  (h). 

Eent  formerly        The  doctrine,  that  rent  service,  being  incident  to 

structTon^of     ^^^®  reversion,  always  follows  such  reversion,  formerly 

the  reversion,  gave  rise  to  the  curious  and  unpleasant  consequence 

of  the  rent  being  sometimes  lost  when  the  reversion 

(x)  Shep.  Touch.  254.  (r)  Sect.  10. 

(y)  Stat.  4  &  5  Anne,c.  3(c.  10  (a)  Stat.  11  Geo.  II.  c.  19,  s.  11. 

in  Ruit'head),  s.  9.     See  Allcoch  (b)  Ante,  p.  201. 
Y.  Moorhouse,  9  Q.  B.  D.  366. 
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was  destroyed.    For  it  is  possible,  under  certain  circum- 
stances, that  an  estate  may  be  destroyed  and  cease  to 
exist.     For  instance,  suppose  A.  to  have  been  a  tenant 
of  lands  for  a  term  of  years,  and  B.  to  have  been  his 
undertenant  for  a  less  term  of  years  at  a  certain  rent ; 
this  rent  was  an  incident  of  A.'s  reversion,  that  is,  of 
the  term  of  years  belonging  to  A.     If,  then,  A.'s  term 
should  by  any  means  have  been  destroyed,  the  rent 
paid  to  him  by  B.  would,  as  an  incident  of  such  term, 
have  been  destroyed  also.     Now,  by  the  rules  of  law, 
a  conveyance  of  the  immediate  fee  simple  to  A.  would 
at  once  have  destroyed  his  term, — it  not  being  pos- 
sible  that  the   term  of  3'ears   and  the  estate  in  fee' 
simple  should  subsist  together.     In  legal  language  the 
term  of  years  would  have  been  ntcrijcd  in  the  larger  Merger, 
estate  in  fee  simple  ;  and  the  term  being  merged  and 
gone,  it   followed  as  a   necessary  consequence,  that 
all  its  incidents,  of  which  B.'s  rent  was  one,  ceased 
also(c).     This  unpleasant  result  was  some  time  since  Leases  sur- 
provided  for  and  obviated  with  respect  to  leases  sur-  order  to  bo 
rendered  in  order  to  be  renewed, — the  owners  of  the  i"^^*^^'*^^- 
new  leases  being  invested  with  the  same  right  to  the 
rent    of    undertenants,   and    the    same    remedy   for 
recovery  thereof,  as  if  the   original  leases  had  been 
kept  on  foot(rO.     But  in  all  other  cases  the  incon- 
venience continued,  until  a  remedy  was  provided  by 
the  Act  to  simplify  the  transfer  of  property  (r).     This 
Act,  however,  was  shortly  afterwards  repealed  by  the 
Eeal   Property  Act,  1845  (/),  which   provides,    in  a  Kcal  Tropcrly 
more   efficient  though   somewhat   crabbed  clause  (//),!'     ' 
that,  when  the  reversion  expectant  on  a  lease,  made 
either  before  or  after  the  passing  of  the  Act,  of  any 
tenements  or  hereditaments  of  any  teiuire,  shall,  after 

(r)   Wthh   V.    Itu-fSi'tl,  o   T.   R.  teiuUiJ  to  Crown  laiuld  by  stat. 

IJIKJ,  I  R.  K.  Tl'y.  S  &  !»  Yict.  c  9'J,  h.  7. 

(d)  Stat.  4  (Joo.  TI.  c.  28,  s.  G ;  0)  Stat.  7  &  8  Vii^t.  0.  7G,  a.  12. 

3  Prcst.  Conv.    13S;    Cumins  v.  (/)  Stat.  S  &  i)  Vict.  c.  lOU, 

riiillips,  -d    H.    &   C.   81>2  ;    ex-  (g)  S<.x-t.  [). 
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the  1st  of  October,  1845,  be  surrendered  or  merge, 
the  estate,  which  shall  for  the  time  being  confer,  as 
against  the  tenant  under  the  same  lease,  the  next 
vested  right  to  the  same  tenements  or  hereditaments, 
shall,  to  the  extent  and  for  the  purpose  of  preserving 
such  incidents  to  and  obligations  on  the  same  rever- 
sion as  but  for  the  surrender  or  merger  thereof  would 
have  subsisted,  be  deemed  the  reversion  expectant  on 
the  same  lease. 

A  remainder.  2.  A  remainder  chiefly  differs  from  a  reversion  in 
this, — that  between  the  owner  of  the  particular  estate 
and  the  owner  of  the  remainder  (called  the  remainder- 
No  tenure  I  man)  no  tenure  exists.  They  both  derive  their  estates 
trcular°te^mmt  f^'O^T^  the  same  source,  the  grant  of  the  owner  in  fee 
simple ;  and  one  of  them  has  no  more  right  to  be 
lord  than  the  other.  But  as  all  estates  must  be 
holden  of  some  person, — in  the  case  of  a  grant  of  a 
particular  estate  with  a  remainder  in  fee  simple, — -the 
particular  tenant  and  the  remainderman  both  hold 
their  estates  of  the  same  chief  lord  as  their  grantor 
held  before  (//).  It  consequently  follows,  that  no  rent 
service  is  incident  to  a  remainder,  as  it  usually  is  to 
a  reversion  ;  for  rent  service  is  an  incident  of  tenure, 
and  in  this  case  no  tenure  exists.  The  other  point 
of  difference  between  a  reversion  and  a  remainder 
we  have  already  noticed  (/),  namely,  that  a  reversion 
arises  necessarily  from  the  grant  of  the  particular 
estate,  being  simply  that  part  of  the  estate  of  the 
grantor  which  remains  undisposed  of,  but  a  remainder 
is  always  itself  created  by  an  express  grant. 


and  remain 
derman 


No  rent 
service. 


Powers  of 
alienation 
may  be  exer- 
cised con- 
currently. 


We  have  seen  that  the  powers  of  alienation  possessed 
by  a  tenant  in  fee  simple  enable  him  to  make  a  lease  for 
a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well  as  to 
grant  an  estate  in  fee  simple.  But  these  powers  are 
not  simply  in  the  alternative,  for  he  may  exercise  all 

(/t)  Litt.  s.  215.  (i)  Ante,  p.  333. 
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these  powers  of  alienation  at  one  and  the  same  moment; 
[)rovidecl,  of  com*se,  that  his  grantees  come  in  one  at 
a  time,  in  some  prescribed  order,  the  one  waiting  for 
hberty  to  enter  until  the  estate  of  the  other  is  deter- 
mined. In  such  a  case  the  ordinary  mode  of  convey- 
ance is  alone  made  use  of ;  and  until  the  passing  of  the 
Real  Property  Act,  1845  (/,),  if  a  feoffment  should  have 
been  employed,  there  would  have  l)een  no  occasion  for 
a  (Iced  to  limit  or  mark  out  the  estates  of  those  who  J 
could  not  have  immediate  possession  (/).  The  seisin 
would  have  been  delivered  to  the  first  person  who  was 
to  have  possession  (///)  ;  and  if  such  person  was  to  have 
been  only  a  tenant  for  a  term  of  years,  such  seisin  would 
have  immediately  vested  in  the  prescribed  owner  of  the 
first  estate  of  freehold,  whose  bailiff  the  tenant  for  years 
is  accounted  to  be.  From  such  first  freeholder,  on  the 
determination  of  his  estate,  the  seisin,  by  whatever 
means  vested  in  him,  will  devolve  on  the  other  grantees 
of  freehold  estates  in  the  order  in  which  their  estates 
are  limited  to  come  into  possession.  So  long  as  a 
regular  order  is  thus  laid  down,  in  which  the  posses- 
sion of  the  lands  may  devolve,  it  matters  not  how  many 
kinds  of  estates  are  granted,  or  on  how  many  persons 
the  same  estate  is  bestowed.  Thus,  a  grant  may  be  Esaiuple. 
made  at  once  to  fifty  different  people  separately  for 
their  lives.  In  such  case  the  grantee  for  life  who  is 
first  to  have  the  possession  is  the  particular  tenant  to 
whom,  on  a  feoffment,  seisin  would  be  delivered,  and  all 
the  rest  are  remaindermen ;  whilst  the  reversion  in  fee 
simple,  expectant  on  the  decease  of  them  all,  remains 
with  the  grantor.  The  second  grantee  for  life  has  a 
remainder  expectant  on  the  decease  of  the  first,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  case  of 

(k)  Stat.  8  &  9  Yict.   c.  106,  (m)  I.ilt.  s.  GO;  2  Black.  Comm. 

B.  3,  a7ite,  p.  I."i7.  107. 

(/)  Litt.  3.  GO ;  Co.  Litt.  143  a. 


^^^  or   INCORPOREAL   HEREDITAMENTS. 

his  forfeiture,  or  otherwise.  The  third  grantee  must 
wait  till  the  estate  both  of  the  first  and  second  shall 
have  determined;  and  so  of  the  rest.  The  mode  in 
which  such  a  set  of  estates  would  be  marked  out  is  as 
follows : — To  A.  for  his  life,  and  after  his  decease  to  B. 
for  his  life,  and  after  his  decease  to  C.  for  his  life,  and 
so  on.  This  method  of  limitation  is  quite  sufficient  for 
the  purpose,  although  it  by  no  means  expresses  all  that 
is  meant.  The  estates  of  B.  and  C.  and  the  rest  are 
intended  to  be  as  immediately  and  effectually  vested  in 
them  as  the  estate  of  A. ;  so  that  if  A.  were  to  forfeit 
his  estate,  B.  would  have  an  immediate  right  to  the 
possession  ;  and  so  again  C.  would  have  a  right  to  enter, 
whenever  the  estates  both  of  A.  and  B.  might  determine. 
But  owing  to  the  necessary  infirmity  of  language,  all 
this  cannot  be  expressed  in  the  limitations  of  every 
-Words used  ordinary  deed.  The  words  "and  after  his  decease" 
vested  re-  are,  therefore,  considered  a  sufficient  expression  of  an 
uiainucr  aftcT  jjitention  to  confer  a  vested  remainder  after  an  estate 

a  lilc  interest. 

for  life.  In  the  case  we  have  selected  of  numerous 
estates,  every  one  given  only  for  the  life  of  each  grantee, 
it  is  manifest  that  very  many  of  the  grantees  can  derive 
no  benefit ;  and  should  the  first  grantee  survive  all  the 
others,  and  not  forfeit  his  estate,  not  one  of  them  will 
take  anything.  Nevertheless  each  one  of  these  grantees 
malndcr'mav  ^^^^  ^^^  estate  for  life  in  remainder,  immediately  ^v.sfcfZ 
be  conveyed  in  him ;  and  each  of  these  remainders  is  capable  of 
graur  "  being  transferred,  both  at  law  and  in  equity,  by  a  deed 
of  grant,  in  the  same  manner  as  a  reversion.  In  the 
same  way,  a  grant  may  be  made  of  a  term  of  years  to 
one  person,  an  estate  for  life  to  another,  an  estate  in 
tail  to  a  third,  and  last  of  all  an  estate  in  fee  simple  to 
a  fourth ;  and  these  grantees  may  be  entitled  to  pos- 
session in  any  prescribed  order,  except  as  to  the  grantee 
of  the  estate  in  fee  simple,  w'ho  must  necessarily  come 
last ;  for  his  estate,  if  not  literally  interminable,  yet 
carries  with  it  an  interminable  power  of  alienatign, 
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which  would  keep  all  the  other  grantees  for  ever  out 
of  possession.     But  the  estate  tail  may  come  first  into 
possession,  then  the  estate  for  life,  and  then  the  term 
of  years  ;  or  the  order  may  be  reversed,  and  the  term 
of  years  come  first,  then  the  estate  for  life,  then  the 
estate  tail,  and  lastly  the  estate  in  fee  simple,  which, 
as  we  have  said,  must  wait  for  possession  till  all  the 
others  shall  have  been  determined.    When  a  remainder 
comes  after  an  estate  tail  it  is  liable  to  be  barred  by  i 
the  tenant  in  tail,  as  we  have  already  seen.     This  risk 
it  must  run.     But,  if  any  estate,  be  it  ever  so  small,  i;^ , pctimUon  of 
always  ready,  from  its  commencement  to  its  end,  to  remainder, 
come  into  possession  the  moment  the  prior  estates,  be 
they  what  they  may,  happen  to  determine, — it  is  then 
a  vested  remaindev,  and  recognised  in  law  as  an  estate 
grantable  by  deed  (»).     It  would  be  an  estate  in  pos- 
session, were  it  not  that  other  estates  have  a  prior 
claim ;  and  their  priority  alone  postpones,  or  perhaps 
may  entirely  prevent  possession  being  taken  by  the 
remainderman.    The  gift  is  immediate ;  but  the  enjoy- 
ment must  necessarily  depend  on  the  determination 
of  the  estates  of  those  who  have  a  prior  right  to  the 
possession. 

In  all  the  cases  which  we  have  as  yet  considered, 
each  of  the  remainders  has  belonged  to  a  different 
person.  No  one  person  has  had  more  than  one  estate. 
A.,  B.  and  C.  may  each  have  had  estates  for  life ;  or 
the  one  may  have  had  a  term  of  years,  the  other  an 
estate  for  life,  and  the  last  a  remainder  in  tail  or  in  fee 
simple.  But  no  one  of  them  has  as  yet  had  more  than 
one  estate.  It  is  possible,  however,  that  one  person  n,"yy,*^"c° 
may  have,  under  certain  circumstances,  more  than  one  i"oro  thim 
estate  in  the  same  land  at  the  same  time, — one  of  his 
estates  being  in  possession,  and  the  other  in  remainder, 

(yt)  Fearne  C.  11.  21G;  2  Prest.       and  consider  Canliiiioi  v.  Ciu::m 
Abst,  113;  Co.  Ivitt,  2G5  a,  «.  (2) ;       Uow3,  I  'JO  1 ,  2  ( 'li.  479, 


UC) 


OF    IXCORPOIIEAL    HEREDITAMENTS. 


llule  in 
Shcllcf/s  case. 


firaiilco  of  a 
fcuditl  ostsitc 
regiirdcd  as 
taking  only 
a  personal 
interest. 


or  perhaps  all  of  them  being  remamders.  The  limita- 
tion of  a  remainder  in  tail,  or  in  fee  simple  to  a  person 
who  has  already  an  estate  of  freehold,  as  for  life,  is 
governed  by  a  rule  of  law,  known  by  the  name  of  the 
rule  in  SJidlri/s  case, — so  called  from  a  celebrated  case 
in  Lord  Coke's  time,  in  which  the  subject  was  much 
discussed  (o), — although  the  rule  itself  is  of  very  ancient 
date  ip).  As  this  rule  is  generally  supposed  to  be 
highly  technical,  and  founded  on  principles  not  easily 
to  bo  perceived,  it  may  be  well  to  proceed  gradually 
in  the  attempt  to  explain  it. 

We  have  seen  that,  according  to  feudal  law,  the 
grantee  of  an  hereditary  fief  was  considered  as  being 
entitled  during  personal  enjoyment  only,  that  is,  for 
his  life ;  while  his  heir  was  regarded  as  having  been 
endowed  with  a  substantial  interest  in  the  land.  And 
these  conceptions  seem  to  have  been  imported  into 
English  law  along  with  the  principle  of  tenure  (r/).  In 
early  times  after  the  CoiKiuest  therefore,  if  a  grant  of 
land  were  made  to  a  man  and  his  heirs,  his  heir,  on 
his  death,  became  entitled ;  and  it  was  not  in  the  power 
of  the  ancestor  to  prevent  the  descent  of  his  estate 
accordingly.  He  could  not  sell  it  without  the  consent 
of  his  lord :  much  less  could  he  then  devise  it  by  his 
will.  The  ownership  of  an  estate  in  fee  simple  was 
then  but  little  more  advantageous  than  the  possession 
of  a  life  interest  at  the  present  day.  The  powers  of 
alienation  belonging  to  such  ownership,  together  with 
the  liabilities  to  which  it  is  subject,  have  almost  all 
been  of  slow  and  gradual  growth,  as  has  already 
been  pointed  out  in  different  parts  of  the  preceding 
chapters  (r).  A  tenant  in  fee  simple  was,  accordingly, 
a  person  who  held  to  him  and  his  heirs ;  that  is,  the 
land  was  given  to  him  to  hold  for  his  life,  and  to  his 

(o)  Shelley's   case,  1   Kep.   94,  Edw.  III.  26  ;  40  Edw.  III.  iK 

104.  (q)  Ante,  p.  67. 

(p)  Y.  B.  18  Edw.  II.  577,  trans-  (r)  Ante,  pp.  G6— 75, 81, 268  sq. 
lated  7  Man.  &  Gr.  941,  n.  (c)  ;  38 
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heirs,  to  hold  after  his  decease.  It  cannot,  therefore, 
be  wondered  at,  that  a  gift,  expressly  in  these  terms, 
"  To  A.  for  his  life,  and  after  his  decease  to  his  heirs,"  To  A.  for  liis 

1111  -ii  11  -1         -i-i     li'6>  """^l  iiftcr 

should  nav-e  been  anciently  regarded  as  identical  with  his  decease  to 

a  gift  to  A.  and  his  heirs,  that  is,  a  gift  in  fee  simple.  ^'^^  ^*^"'^" 

Nor,  if  such  was  the  law  formerly,  can  it  be  matter  of 

surprise  that  the  same  rule  should  have  continued  to 

prevail  up  to  the  present  time.    Such  indeed  has  l)een 

the  case.    Notwithstanding  the  vast  power  of  alienation 

now  possessed  by  a  tenant  in  fee  simple,  and  the  great 

liability  of  such  an  estate  to  involuntary  alienation  for 

the  purpose  of  satisfying  the  debts  of  the  present  tenant, 

the  same  rule  still  holds ;  and  a  grant  to  A.  for  his  life, 

and  after  his  decease  to  his  heirs,  will  now  convey  to 

him  an  estate  in  fee  simple,  with  all  its  incidents  ;  and 

in  the  same  manner  a  grant  to  A.  for  his  life,  and  after 

his  decease  to  the  heirs  of  his  body,  will  now  convey  to 

him  an  estate  tall  as  effectually  as  a  grant  to  him  and . 

the  heirs  of  his  body.    In  these  cases,  therefore,  as  well  Words  of 

as  in  ordinary  limitations  to  A.  and  his  heirs,  or  to  A.  ^^°^^^'*^'"°- 

and  the  heirs  of  his  body,  the  words  Jicirs  and  Jicirs  of 

his  body  are  said  to  be  ivonlH  of  Uniitation ;  that  is, 

words  which  limit  or  mark  out  the  estate  to  be  taken 

by  the  grantee  (.s).     At  the  present  day,  when  the  heir 

is  perhaps  the  last  person  likely  to  get  the  estate,  those 

words  of  limitation  are  regarded  simply  as  formal  means 

of  conferring  powers  and  privileges  on  the  grantee — as 

mere  technicalities  and  nothing  more.    But,  in  ancient 

times,  those  same  words  of  limitation  really  meant  what 

they  said,  and  gave  the  estate  to  the  heirs,  or  the  heirs 

of  the  body  of  the  grantee,  after  his  decease,  according 

to  the  letter  of  the  gift.     The  circumstance,  that  a 

man's  estate  was  to  go  to  his  heir,  was  the  very  thing 

which,  afterwards,  enabled  him  to  convey  to  another  an 

estate  in  fee  simple  {t).    And  the  circumstance,  that  it 

(«)  See     ante,    pp.    147— 149  ;  (<)  Ante,  p.  70. 

Perrin  v.  Blake,  ante,  p.  253. 
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in  rem  vinder. 


was  to  go  to  the  heir  of  his  body,  was  that  which  alone 
enabled  him,  in  after  times,  to  bar  an  estate  tail  and 
dispose  of  the  lands  entailed  by  means  of  a  common 
recovery. 

Having  proceeded  thus  far,  we  have  already  mas- 
tered the  first  branch  of  the  rule  in  SlicUcifs  rase, 
namely,  that  which  relates  to  estates  in  possession. 
This  part  of  the  rule  is,  in  fact,  a  mere  enunciation 
of  the  proposition  already  explained,  that  when  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate 
for  life,  and  in  the  same  gift  or  conveyance,  an  estate 
is  immediately  limited  to  his  heirs  in  fee  or  in  tail,  the 
words  "  to  his  heirs  "  are  words  of  limitation  of  the 
estate  of  the  ancestor.  Suppose,  however,  that  it  should 
anciently  have  been  wished  to  interpose  between  the 
enjoyment  of  the  lands  by  the  ancestor  and  the  enjoy- 
ment by  the  heir,  the  possession  of  some  other  party 
for  some  limited  estate,  as  for  his  own  life.  Thus,  let 
the  estate  have  been  given  to  A.  and  his  heirs,  but  with 
a  vested  estate  to  B.  for  his  own  life,  to  take  effect  in 
possession  next  after  the  decease  of  A. — thus  suspend- 
ing the  enjoyment  of  the  lands  by  the  heir  of  A.,  until 
after  the  determination  of  the  life  estate  of  B.  In  such 
a  case  it  is  evident  that  B.  would  have  had  a  vested 
estate  for  his  life,  in  remainder,  expectant  on  the  de- 
cease of  A. ;  and  the  manner  in  which  such  remainder 
would  have  been  limited,  would,  as  we  have  seen  (»), 
have  been  to  A.  for  his  life,  and  after  his  decease  to  B. 
for  his  life.  The  only  question  then  remaining  would 
be  as  to  the  mode  of  expressing  the  rest  of  his  inten- 
tion,— namel}^  that,  subject  to  B.'s  life  estate,  A.  should 
have  an  estate  in  fee  simple.  To  this  case  the  same 
reasoning  applies,  as  we  have  already  made  use  of  in 
the  case  of  an  estate  to  A.  for  his  life,  and  after  his 
decease  to  his  heirs.     For  an  estate  in  fee  simple  is  an 

(u)  Ante,  p,  344. 
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estate,  by  its  very  terms,  to  a  man  and  his  heirs.    But, 
in  the  present  case,  A.  would  have  ah'eady  had  liis  estate 
given  him  by  the  first  hmitation  to  himself  for  his  life  ; 
nothing,  therefore,  would  remain  but  to  give  the  estate 
to  his  heirs,  in  order  to  complete  the  fee  simple.     The 
last  remainder  would,  therefore,  be  to  the  heirs  of  A. ; 
and  the  limitations  would  run  thus  :  "  To  A.  for  his 
life,  and  after  his  decease  to  B.  for  his  life,  and  after 
his  decease  to  the  heirs  of  A."     The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  than  in  the  common  limitation  to 
A.  and  his  heirs:    the  heir  would  have  claimed  the 
estate  only  by  its  descent  from  his  ancestor,  who  had 
previously  enjoyed  it  during  his  life ;  and  the  interpo- 
sition of  the  estate  of  B.  would  have  merely  postponed 
that  enjoyment  by  the  heir,  which  would  otherwise 
have  been  immediate.    But  we  have  seen  that  the  very 
circumstance  of  a  man's  having  an  estate  which  is  to 
go  to  his  heir  will  now  give  him  a  power  of  alienation 
either  by  deed  or  will,  and  enable  him  altogether  to 
defeat  his  heir's  expectations.     And,  in  a  case  like  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A. ; 
for,  whilst  he  cannot  by  any  means  defeat  the  vested 
remainder  belonging  to  B.  for  his  life,  he  may,  subject 
to  B.'s  life  interest,  dispose  of  the  whole  fee  simple  at 
his  own  discretion.    A.  therefore  will  now  have  in  these 
lands,  so  long  as  B.  lives,  two  estates,  one  in  possession 
and  the  other  in  remainder.     In  possession  A.  has, 
with  regard  to  B.,  an  estate  only  for  his  own  life.     In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
limitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.     If,  therefore,  B.  should 
die  during  A.'s  life,  A.  will  be  tenant  for  his  own  life 
with  an  immediate  remainder  to  his  heirs;  in  other 
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words,  he  will  be  tenant  to  himself  and  his  heirs,  and 
will  enjoy,  without  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 

By  a  parity  of  reasoning  a  similar  result  would 
Remainder  to  follow,  if  the  remainder  were  to  the  heirs  of  the  body 
the  body.  of  A.,  or  for  an  estate  in  tail,  instead  of  an  estate  in 
fee  simple.  The  limitation  to  the  heirs  of  the  body  of 
A.  would  coalesce,  as  it  is  said,  with  his  life  estate,  and 
give  him  an  estate  tail  in  remainder,  expectant  on  the 
decease  of  B. ;  and  if  B.  were  to  die  during  his  life- 
time, A.  would  become  a  complete  tenant  in  tail  in 
possession. 


Any  number 
of  estates  may 
interpose. 


Intermediate 
e&tate  tail. 


Example. 


The  example  we  have  chosen,  of  an  intermediate 
estate  to  B,  for  life,  is  founded  on  a  principle  evidently 
applicable  to  any  number  of  intermediate  estates,  inter- 
posed between  the  enjoyment  of  the  ancestor  and  that 
of  his  heir.  Nor  is  it  at  all  necessary  that  all  these 
estates  should  be  for  life  only ;  for  some  of  them  may 
be  larger  estates,  as  estates  in  tail.  For  instance, 
suppose  lands  given  to  A.  for  his  life,  and  after  his 
decease  to  B.  and  the  heirs  of  his  body,  and  in  default 
of  such  issue  (which  is  the  method  of  expressing  a 
remainder  after  an  estate  tail),  to  the  heirs  of  A.  In 
this  case  A.  will  have  an  estate  for  life  in  possession, 
with  an  estate  in  fee  simple  in  remainder,  expectant  on 
the  determination  of  B.'s  estate  tail.  An  important 
case  of  this  kind  arose  in  the  reign  of  Edward  III.  (.r). 
Lands  were  given  to  one  John  de  Sutton  for  his  life, 
the  remainder,  after  his  decease,  to  John  his  son,  and 
Eline,  the  wife  of  John  the  son,  and  the  heirs  of  their 
bodies ;  and  in  default  of  such  issue,  to  the  right  heirs 
of  John  the  father.  John  the  father  died  first ;  then, 
John  and  Eline  entered  into  possession.  John  the  son 
then  died,  and  afterwards  Eline  his  wife,  without  leaving 


(x)  Provost  of  Beverley  s  case,  Y 
Estates,  304. 


B.  40  Edw.  III.  0.     See  1  Prest. 
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any  heir  of  her  body.  K.,  another  son,  and  heir  at  law 
of  Jolni  de  Sutton,  the  father,  then  entered.  And  it 
was  decided  by  all  the  Justices  that  he  was  lial)le  to  pay 
a  rcUef  (i/)  to  the  chief  lord  of  the  fee,  on  account  of  the 
descent  of  the  lands  to  himself  from  John  the  father. 
Thorpe,  who  seems  to  have  been  a  judge,  thus  explained 
the  reason  of  the  decision: — "You  are  in  as  heir  to 
your  father,  and  your  In-other  [father '?]  had  the  free- 
hold before ;  at  which  time,  if  John  his  son  and  Eline 
had  died  [without  issue]  in  his  lifetime,  he  would  have 
been  tenant  in  fee  simple." 

The  same  principles  will  apply  where  the  first  estate  Whore  the 
is  an  estate  in  tail,  instead  of  an  estate  for  life.     Thus,  fn^pg^tiUe^tail. 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the   1 
heirs  female  of  his  body  begotten  (:).    Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 
inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.    There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 
Jam  and  to  the  heirs  female  of  his  body  begotten.    This 
part  of  his  estate  in  tail  female  has  Ijeen  already  given 
to  him  in  limiting  the  estate  in  tail  male.     The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed  to 
take  the  lands  as  heirs,  that  is,  by  descent  from  their 
ancestor,  in  whom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  lifetime.     For  the  same  rule, 
founded  on  the  same  principle,  will  apply  in  every 
instance ;  and  this  rule  is  no  other  than  the  rule  in 
SJicUcj/h  cusc,  which  lays  it  down  for  law,  that  when  liulf  in 
the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate    ''*  '^^ ""  '"'"''• 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  limited,  either  mediatehj  or  IniineiUatcli/,  to  his 
heirs  in  fee  or  in  tail,  the  words  *'  the  heirs  "  are  words 

(y)  Antp,  \).  47.  (z)  T,itt.  3.  719;  Co.  Litt.  J!70  b. 


852  OF   INCORPOREAL   HEREDITAMENTS. 

of  limitafcioii  of  the  estate  of  the  ancestor.  The  heir, 
if  he  should  take  any  interest,  must  take  as  heir  by 
descent  from  his  ancestor ;  for  he  is  not  constituted, 
I  by  the  words  of  the  gift  or  conveyance,  a  purcliaser  of 
any  separate  and  independent  estate  for  himself. 

Ancestor  need  The  rule,  it  will  be  observed,  requires  that  an  estate 
estateVorthe  of  freehold  merely  should  be  taken  by  the  ancestor, 
whole  of  his     -^^d  not  necessarilv  an  estate  for  the  whole  of  his  own 

life. 

life  or  in  tail.  In  the  examples  we  have  given,  the 
ancestor  has  had  an  estate  at  least  for  his  own  life, 
and  the  enjoyment  of  the  lands  by  other  parties  has 
postponed  the  enjoyment  by  his  heirs.  But  the 
ancestor  himself,  as  well  as  his  heirs,  may  be  deprived 
of  possession  for  a  time;  and  yet  ^  estate  in  fee 
simple  or  fee  tail  may  be  effectually  vested  in  the 
ancestor,  subject  to  such  deprivation.  For  instance, 
suppose  lands  to  be  given  to  A.,  a  widow,  during  her 
life,  provided  she  continue  a  widow  and  unmarried, 
and  after  her  marriage,  to  B.  and  his  heirs  during  her 
life,  and  after  her  decease,  to  her  heirs.  Here,  A.  has 
an  estate  in  fee  simple,  subject  to  the  remainder  to  B. 
for  her  life,  expectant  on  the  event  of  her  marrying 
again  {a).  For  to  apply  to  this  case  the  same  reason- 
ing as  to  the  former  ones,  A.  has  still  an  estate  to  her 
and  to  her  heirs.  She  has  the  freehold  or  feudal  pos- 
session, and,  after  her  decease,  her  heirs  are  to  have 
the  same.  It  matters  not  to  them  that  a  stranger  may 
take  it  for  a  while.  The  terms  of  the  gift  declare  that 
what  was  once  enjoyed  by  the  ancestor  shall  afterwards 
be  enjoyed  by  the  heirs  of  such  ancestor.  These  ver}^ 
terms  then  make  an  estate  in  fee  simple,  with  all  its 
incidental  powers  of  alienation,  controlled  only  by  the 
rights  of  B.  in  respect  of  the  estate  conferred  on  him 
by  the  same  gift. 

But  if  the  ancestor  should  take  no  estate  of  freehold 

(a)  Curth  v.  Price,  12  Ves.  89. 
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under  the  gift,  but  the  land  should  be  granted  only  to  Where  the 
his  heirs,  a  very  different  effect  would  be  produced.    In  no  estate  of 
such  a  case  a  most  material  part  of  the  definition  of  an  '"^^^^^'^'l^- 
estate  in  fee  simple  would  be  wanting.     For  an  estate 
in  fee  simple  is  an  estate  given  to  a  man  and  his  heirs, 
and  not  merely  to  the  heirs  of  a  man.     The  ancestor, 
to  whose  heirs  the  lands  were  granted,  would  accord- 
ingly take  no  estate  or  interest  by  reason  of  the  gift 
to  his  heirs.     But  the  gift,  if  it  should  ever  take  effect, 
would  be  a  future  contingent  estate  for  the  person 
who,  at   the   ancestor's    decease,  should   answer   the 
description  of  heir  to  his  freehold  estates.      The  gift 
would    accordingly   fall   within   the   class    of    future 
estates,  of  which  jvi  explanation  is  endeavoured  to  be 
given  in  the  next  chapter  {h). 

A  reversion  or  vested  remainder  in  fee  simple  is  Devoluiion  on 
alienable,  during  the  continuance   of   the   particulai-  1-,. version  or 
estate,  not   only  by   deed   of   grant  (c),    but   also   l)y  remainder 
will  {(1) ;   and  if  the  reversioner  or  remainderman  or 
his  heir  should  die  intestate,  the  reversion  or  remainder 
would  descend  to  the  heir  of  the  last  purchaser  (<')  in  1 
the  same  manner  as  an  estate  in  fee  simple  in  posses- 
sion (/).     On  the  death  after  the  year  1897  of  a  re- 
versioner  or   remainderman    entitled  in   fee   simjjle, 
his    estate   vests,  notwithstanding   any  testamentary 
disposition,    in     his    executors    or    administrator    in 
trust,  subject   to   the    payment  of   his  debts  (//)    and 

(6)  The  most  concise  aceonnt  is  of  course  the   purcliaser ;  see 

of    the    rule    in    Shelley's    ca><e,  onte,  pp.  227 — 229,  311. 
together  -with  the  j)rincipal  ilis-  (/)  Ante,  \t\>.  2Ii) — 24:!.    As  tn 

tinctions   vfhich    i(     involves,   is  the  descent  of  a  reversion  or  re- 

that  given  b)'  Mr.  Watkins  in  his  inaindiT  in  fee  before  the  Inheril- 

Essay  on  the  Law  of  Descents,  aucc  Act,  18!5i>,  see  Williams  on 

pp.  r.j-i  sq.  (194,  4th  ed.).  Seisin,  (J7  sq. 

(f)  Ante,  pp.  :>1,_32,  145,  151,  (;/)  A  reversion  or   remainder 

330,  334,  344.  in  fee  was  made  assets  for  i)ay- 

(ci)  .4/1(6,  p.  215;  1  .Tarm.AVills,  ment    of    the    deceased   owner'.s 

4G  sq.,  r.r.:j  sq.,  4(h  ed. ;  4S  sq.,  debts  by  stat.  3  &  4  Will.   IV. 

G15  8^.,  5th  ed.  c.     104,    equally    with     liis    fee 

(e)  In  the  case  of  a  remainder,  simple     estates     in     ])08session  ; 

the  original  grantee  in  remainder  ante,  p.  282 ;  post,  Part  II.,  C'h.  iv. 

w.R.p.  23 
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testamentary  or  administration  expenses,  for  the  heir 

or  devisee,  as  in  the  case  of  a  fee  simple  in  posses- 

,^,^v«i';.^^!^'L    sion  (A).    As  we  have  seen  (i),  an  estate  tail  in  remainder 

jH   I C01i(lli(l61  • 

cannot,  as  a  rule,  be  barred  without  the  consent  of  the 
protector  of  the  settlement;  it  is  not  devisable,  and 
it  descends  in  the  same  manner  as  an  estate  tail  in 
possession  (k). 

(h)  Ante,  pp.  29,  57,  75,  86,  87,  (/)  Ante,  ])p.  lO:!— 105. 

110,  r.VS,  13t»,  18C,  100,  208,  220,  (h)  Ante,  pp.  107,  110,  220. 

225,  259,  2S0,  318. 


(    355     ) 


CHAPTER   II. 

OF    A    CONTINGENT    REMAINDER. 

Hitherto  we  have  observed  a  very  extensive  power 
of  alienation  possessed  by  a  tenant  in  fee  simple.  He 
might  make  an  immediate  grant,  not  of  one  estate 
merely,  or  two,  but  of  as  manj^  as  he  might  please, 
provided  he  ascertained  the  order  in  which  his  grantees 
were  to  take  possession  (a).  This  power  of  alienation, 
it  will  be  observed,  might  in  some  degree  render  less 
easy  the  alienation  of  the  land  at  a  future  time ;  for 
it  is  plain  that  no  sale  could  be  made  of  an  unin- 
cumbered estate  in  fee  simple  in  the  lands,  unless 
every  owner  of  each  of  these  estates  would  concur  in 
the  sale,  and  convey  his  individual  interest,  whether 
he  were  the  particular  tenant,  or  the  owner  of  any 
one  of  the  estates  in  remainder  (It) .  But  if  all  these 
owners  were  to  concur,  a  valid  conveyance  of  an  estate 
in  fee  simple  could  at  any  time  be  made.  The  exercise  Vested  re- 
of  the  power  of  alienation  in  the  creation  of  vested  J!JJ"e'!j*;{pr'tife 
remainders,  did  not,  therefore,  withdraw  the  land  for  land  iuaiien- 
a  moment  from  that  constant  liability  to  complete 
alienation,  which  it  has  been  the  sound  policy  of 
modern  law  as  much  as  possible  to  encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law 
has  granted  to  a  tenant  in  fee  simple,  and  to  every 
other  owner  to  the  extent  of  his  estate,  a  greater  power 
still.     For,  it  enables  him,  under  certain  restrictions,  Future 
to  grant  estates  to  commence  in  interest,  and  not  in  "  "^'^^• 
possession  merely,  at  a  future  time.     So  that  during 

(a)  Ante,  pp.  [!42— 31.").  (b)  See  ante,  p.  119. 
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Two  kinds. 


Contingent 

remainders 

were 

anciently 

illegal. 


the  period  which  may  elapse  before  the  commencement 
of  such  estates,  the  land  may  be  withdrawn  from  its 
former  liability  to  complete  alienation,  and  be  tied  up 
for  the  benefit  of  those  who  may  become  the  owners 
of  such  future  estates.  The  power  of  alienation  is 
thus  allowed  to  be  exercised  in  some  degree  to  its  own 
destruction.  For,  till  such  future  estates  come  into 
existence,  they  may  have  no  owners  to  convey  them. 
Of  these  future  estates  there  are  two  kinds,  a  con- 
tingent remainder,  and  an  executory  interest.  The 
former  is  allowed  to  be  created  by  any  mode  of  con- 
,  veyance.  The  latter  can  arise  only  by  the  instru- 
\  mentality  of  a  will,  or  of  a  use  executed,  or  made  into 
an  estate  by  the  Statute  of  Uses.  The  nature  of  an 
executory  interest  will  be  explained  in  the  next 
chapter.  The  present  will  be  devoted  to  contingent 
remainders  (e). 

The  simplicity  of  the  common  law  allowed  of  the 
creation  of  no  other  estates  than  particular  estates, 
followed  by  the  vested  remainders,  which  have  already 
;  occupied  our  attention.     A  contingent   remainder — a 
j  remainder  not  vested,  and  which  never  might  vest — 
'  was  long  regarded  as  illegal.     Down  to  the  reign  of 
Henry  VI.  not  one  instance  is  to  be  found  of  a  con- 
tingent  remainder   being   held   valid  (d).     The   early 
authorities  on  the  contrary  are  rather  opposed  to  such 
a  conclusion  (c).     And,  at  a  later  period,  the  authority 


(f)  Contingent  remainders  were 
abolished  by  stat,  7  &  8  Vict. 
c.  76,  s.  8,  but  were  revived  Ly 
Stat.  8  &  9  A'ict.  c.  lOG,  s.  1,  by 
whicli  the  former  Act,  so  far  as  it 
abolished  contingent  remainders, 
was  repealed  as  from  the  time  of 
its  taking  efl'ect. 

((/)  The  reader  should  be 
Informed  that  this  assertion  is 
grounded  only  on  the  author's 
researches.  The  general  opinion 
appears  to  be  in  favour  of  the 
antiquity  of  contingent  re- 
mainders.    See    Third    Eeport 


of  Keal  Property  Commissioners, 
p.  23  ;  1  Steph.  Com.  tJlo,  n.  (c), 
8th  ed.  And  an  attempt  to  create 
a  contingent  remainder  appears 
in  au  undated  deed  in  Mad.  Form. 
Angl.,  No.  535,  p.  805.  See.  too. 
Bract,  fo.  13  a;  Fleta,  fo.  179; 
Britton  (ed.  Nichols),  i.  231  and 
n.  (k),  and  Introd.  Is. — Ixiii. 

(e)  Y.  B.  11  Hen.  IV.  74.  pi.  14  ; 
in  which  case  a  remainder  to  the 
right  heirs  of  a  man  tcho  ira,<  dead 
before  the  remainder  was  limited, 
was  held  to  vest  by  purchase  in 
the  person  who  was  heir.     But  it 
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of  Littleton  is  express  {/),  that  every  remainder,  which 

beginneth  by  a  deed,  must  be  in  him  to  whom  it  is 

limited,  before  hvery  of  seisin  is  made  to  him  who  is 

to  have  the  immediate  freehold.     It  appears,  however, 

to  have  been  adjudged,  in  the  reign  of  Henry  VI.,  that 

if  land  be  given  to  a  man  for  his  life,  with  remainder 

to  tlie  right  heirs  of  another  irlio  is  Jiriufi,  and  who  r 

afterwards  dies,  and  then  the  tenant  for  life  dies,  the  i 

heir  of  the  stranger  shall  have  this  land ;  and  yet  it 

was  said  that,  at  the  time  of  the  grant,  the  remainder 

was   in  a  manner  void  (7).     This  decision  ultimately 

prevailed.     And  the  same  case  is  accordingly  put  by  Gift  to  A.  for 

life  witiu  rc~ 

Perkins,  who  lays  it  down,  that  if  land  be  leased  to  maindcr  to 
A.  for  life,  the  remainder  to  the  right  heirs  of  J.  S.,  the  riglit  heirs 
who  is  alive  at  the  time  of  the  lease,  this  remainder  is 
good,  because  there  is  one  named  in  the  lease  (namely, 
A.  the  lessee  for  life),  who  may  take  immediately  in 


was  siikl  by  Hankcy.  J.,  that  if  a 
•;itt  wore  made  to  one  for  his  life, 
with  remainder  to  the  rijjfht  heirs 
of  a  man  who  xoa>i  licinij,  the  re- 
mainder would  be  void,  because 
the  fee  ought  to  pass  immediately 
to  him  to  whom  it  was  limited. 
Xote,  also,  that  in  Mandecilles 
frtse  (Co.  liitt.  20  b),  wiiich  is  an 
ancient  I'lise  of  the  heir  of  the 
Ixtdy  taking  by  jinrchase,  the 
ancestor  was  dead  at  the  time  of 
the  gift.  'I'he  cases  of  rents  are 
not  apposite,  as  a  diversity  was 
long  taken  between  a  grant  of  a 
rent  and  a  conveyance  of  the 
freehold.  The  decision  in  H. 
7  Hen.  IV.  6  b,  i)l.  2,  cited  in 
Archer't  ca«e  (1  Kcj).  tjfj  b),  was 
on  a  case  of  a  rent-cliarge.  The 
authority  of  V.  11  Rich.  11.  Fitz. 
Abr.  tit.  Detinue,  4(1,  which  is 
citod  in  Archer' ><  cdne  (I  Hep. 
(57  a),  and  in  Chudleigh'^  caxe 
(1  Kep.  135  b),  as  well  as  in  the 
margin  of  Co.  Litt.  :!78  a.  is 
merely  a  stati^ment  by  the  judge 
of  the  opinion  of  tiie  counsel 
against  whom  the  decision  was 
made.  It  runs  as  follows : — 
"  Cherton  to  Kykhil — You  think 


(vous  qnidfi')  that  inasmuch  as 
A.  S.  was  living  at  tlic  time  of 
the  remainder  being  limited,  that 
if  he  was  dead  at  the  time  of  tho 
remainder  falling  in,  and  liad  a 
right  heir  at  the  time  of  the 
remainder  falling  in,  that  the  re- 
mainder would  be  good  enough  ? 
Rykhil  —  Yes,  Sir. — And  after- 
wards in  Trinity  Term,  judg- 
ment was  given  in  favour  of  Wad 
[the  opposite  counsel]  :  quod  nola 
bene.'" 

It  is  curious  that  so  much 
jmins  should  have  been  taken  by 
modern  lawyers  to  explain  fiio 
reasons  why  a  remainder  to  the 
heirs  of  a  person  wiio  takes  a 
prior  estate  of  freehold,  should 
not  have  been  held  to  be  a  con- 
tingent remainder  (see  Fearno 
C.  \x.  83  .<2.),  whi;n  the  construc- 
tion adopted  (subsequently  culli'd 
the  rule  in  Sltelhnjn  case)  was 
decided  on  Ijeforo  contingent 
remainders  were  allowed. 

(/)  Litt.  s.  721 ;  see  also  IM. 
27  Hen.  YIII.  2t  a,  pi.  2. 

((/)  Year  Book,  '.»  Hen.  VI. 
24  a ;  H.  32  Heu.  VI.  Fitz.  Abr. 
tit.  Feoffments  and  Faits,  9'J. 


Sob 
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What  be- 
comes of  the 
inheritance 
until  the 
contingency 
happens. 


the  begiuning  of  the  lease  (//).  This  appears  to  have 
been  the  first  instance  in  which  a  contingent  remainder 
was  allowed.  In  tliis  case  J.  S.  takes  no  estate  at 
all ;  A.  has  a  life  interest ;  and,  so  long  as  J.  S.  is 
living,  the  remainder  in  fee  does  not  vest  in  any  person 
under  the  gift ;  for  the  maxim  is  nemo  est  lueres  viventis, 
and  J.  S.  being  alive,  there  is  no  such  person  living  as 
his  heir.  Here,  accordingly,  is  a  future  estate  which 
will  have  no  existence  until  the  decease  of  J.  S. ;  if, 
however,  J.  S.  should  die  in  the  lifetime  of  A.,  and  if 
he  should  leave  an  heir,  such  heir  will  then  acquire  a 
vested  remainder  in  fee  simple,  expectant  on  A.'s  life 
interest.  But,  until  these  contingencies  happen  or 
fail,  the  limitation  to  the  right  heirs  of  J.  S.  confers 
no  present  estate  on  any  one,  but  merely  gives  rise 
to  the  prospect  of  a  future  estate,  and  creates  an 
interest  of  that  kind  which  is  known  as  a  continfjcnt 
remainder  {i). 

"When  contingent  remainders  began  to  be  allowed, 
a  question  arose,  which  is  yet  scarcely  settled,  what 
becomes  of  the  inheritance,  in  such  a  case  as  this, 
during  the  life  of  J.  S.  ?  A.,  the  tenant  for  life,  has  but 
a  life  interest ;  J.  S.  has  nothing,  and  his  heir  is  not 
yet  in  existence.  The  ancient  doctrine,  that  the  re- 
mainder must  vest  at  once  or  not  at  all,  had  been 
broken  in  upon;  but  the  judges  could  not  make  up 
their  minds  also  to  infringe  on  the  corresponding  rule 
that  the  fee  simple  must,  on  every  feoffment  which 


A  gift  \o  the 
heirs  of  a  man 
confers  a  fee 


heir. 


(Ji)  Perk,  s.  52. 

(i)  3  Rep.  20  a,  in  Soradons 
case.  The  gift  to  the  heirs  of 
,  ,  .     J.  S.  has  been  determined  to  be 

simple  on  his  giifficipQt  to  confer  an  estate  in 
fee  simjile  on  the  person  who 
may  be  his  lieir,  without  any 
additional  limitation  to  the  heirs 
of  such  heir;  2  Jarm.  Wills,  61, 
62,  4tli  ed.  If,  however,  tlie 
gift  be  made  after  the  31st  of 
December,  1833,  or  by  the  will 
of  a  testator  who  shall  have  died 


after  that  day,  the  land  will 
descend,  on  the  decease  of  the 
heir  intestate,  not  to  his  heir, 
but  to  the  next  heir  of  J.  S.,  in 
tlie  same  manner  as  if  J.  S.  liad 
been  first  entitled  to  the  estate ; 
Stat.  3  &  4  Will.  IV.  c.  lOG,  8.  4. 
If  the  heirs  taking  as  purchasers 
under  such  a  gift  be  female,  they 
take  as  joint  tenants,  and  not  as 
coparceners;  Owen  v.  Gihhons, 
1902,  1  Ch.  636 ;  see  ante,  p.  259. 
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•confers  an  estate  in  fee,  at  once  depart  out  of  the 
feoffor.  They,  therefore,  sagely  reconciled  the  rule 
whicli  they  left  standing  to  tlie  contingent  remainders 
which  they  had  determined  to  introduce,  by  affirming 
tliat,  during  the  contingenc_y,  the  inheritance  was 
either  in  abej^ance,  or  in  (jrcndo  lei/is  or  else  in 
iiithihiiH  (/,).  Modern  lawyers,  however,  venture  to 
assert  that  what  the  grantor  has  not  disposed  of  must  ' 
remain  in  him,  and  cannot  pass  from  him  until  there  1 
exists  some  grantee  to  receive  it(/).  And  when  the  ' 
gift  is  by  way  of  use  under  the  Statute  of  Uses,  there 
is  no  doubt  that,  until  the  contingency  occurs,  the  use, 
and  with  it  the  inheritance,  result  to  the  grantor.  So, 
in  the  case  of  a  will,  the  inheritance,  until  the  con- 
tingency happens,  descends  to  the  heir  of  the  testator, 
unless  disposed  of  by  a  residuary  or  specific  devise  (///). 

But  whatever  difficulties  may  have  upset  the  de- 
parture from  ancient  rules,  the  necessities  of  society 
required  that  future  estates,  to  vest  in  unborn  or  un- 
ascertained persons,  should  under  certain  circumstances 
be  allowed.     And,  in  the  time  of  Lord  Coke,  the  va-  lu  i^ord 
lidity  of  a  gift  in  remainder,  to  become  vested  on  some  Jro^,!^^^,,*^!!,"'"' 
future  contingency,  was  well  established.    Since  his  day  remainders 
the  doctrine  of  contingent  remainders  has  gradually  established, 
become  settled ;    so  that,  notwithstanding  the  uncer-  Tho  doctrine 
tainty  still  remaining  with  regard  to  one  or  two  points,  ""'^'  s'^*^^"^'^- 
the  whole  system  now  presents  a  beautiful  specimen 
of  an  endless  variety  of  complex  cases,  all  reducible  to 
a  few  plain  and  simple  principles.     To  this  desirable 
end  the  masterly  treatise  of  Mr.  Fearne  on  this  sub-  l\rr.  lA  anie's 
ject  {n)  has  mainly  contributed. 

(Ji)  Co.  Litt.  342  b;   I  P.  W'ms.  v.  Massty,  W  C.  B.  \.  S.  Wd^,  :;.^)S; 

515,  510;   Bac.  Abr.  lleinainder  Williama  on  Settlements,  207 — 

!ind  Keversion  (c).  210  ;  Re  Fvod,  VS  Cli.  D.  24G. 

(0  Fearne    C.    K.   3G1.      See,  {n)  Fearne's     Essay     on     the 

however,   2    Trest.    Abst.    100 —  Learning     of     Contingent     l{e- 

107,   where   the   old    opinion    is  mainders  and  Executory  Devises, 

maintained.  Tho  last  edition  of  this  work  has 

(m)  Fearne  C.  R.  351 ;  Egerton  been    rendered   valuable    by   an 
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Definition  of 
a  contingent 
reuuiindcr. 


Example. 


Let  US  now  obtain  an  accurate  notion  of  what  a  con- 
tingent remainder  is,  and  afterwards  consider  the  rules 
which  are  required  to  be  observed  in  its  creation.     We 
have  ah'eady  said  that  a  contingent  remainder  is  a  future 
estate.     As  distinguished  from  an  executory  interest,  to 
be  hereafter  spoken  of,  it  is  a  future  estate,  which  waits 
for  and  depends  on  the  determination  of  the  estates 
which  precede  it.     But,  as  distinguished  from  a  vested 
I  remainder,  it  is  an  estate  in  remainder,  which  is  not 
I  ready,  from  its  commencement  to  its  end,  to  come  into 
i  possession  at  any  moment  when  the  prior  estates  may 
happen  to  determine.     For  if  any  contingent  remainder 
should,  at  any  time,  become  thus  ready  to  come  into 
immediate  possession  whenever  the  prior  estates  may 
determine,  it  will  then  be  contingent  no  longer,  but  will 
at  once  become  a  vested  remainder  (o).    For  example, 
suppose  that  a  gift  be  made  to  A.,  a  bachelor,  for  his 
I  life,  and  after  the  determination  of  that  estate,  by  for- 
'  feiture  or  otherwise  in  his  lifetime,  to  B.  and  his  heirs 
during  the  life  of  A.,  and  after  the  decease  of  A.,  to  the 
eldest  son  of  A.,  and  the  heirs  of  the  body  of  such  son. 
Here  we  have  two  remainders,  one  of  which  is  vested, 
Qnd  the  other  contingent.    The  estate  of  B.  is  vested  Q;). 
Why  ?     Because,  though  it  be  but  a  small  estate,  yet 
it  is  ready  from  the  first,  and,  so  long  as  it  lasts,  con- 
tinues ready  to  come  into  possession,  whenever  A.'s 
estate  may  happen  to  determine.     There  may  be  very 
little  doubt  but  that  A.  will  commit  no  forfeiture,  but 
will  hold  the  estate  as  long  as  he  lives.     But,  if  his 
estate  should  determine  the  moment  after  the  grant,  or 
at  any  time  whilst  B.'s  estate  lasts,  there  is  B.  quite 
ready  to  take   possession.      B.'s   estate,  therefore,  is 
vested.      But  the  estate  tail  to  the  eldest  son  of  A. 


original  view  of  executory  in- 
terests, contained  in  a  second 
volume,  appended  by  the  learned 
editor,  Mr.  Josiah  William  Smith, 
(o)  See  ante,  p.  344:. 


(p)  Fearne  G.  R.  pp.  7,  n.  16, 
217—220,  235;  Smith  v.  Park- 
hurst,  18  Vin.  Abr.  413,  3  Atk. 
135,  6  Bro.  P.  C.  351. 
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is  plainly  contingent.  For  A.,  being  a  bachelor,  lias 
no  son ;  and,  if  he  should  die  without  one,  the  estate 
tail  in  remainder  will  not  be  ready  to  come  into 
possession  immediately  on  the  determination  of  the 
particular  estates  of  A.  and  B.  Indeed,  in  this  case 
there  will  be  no  estate  tail  at  all.  But  if  A.  should 
marry  and  have  a  son,  the  estate  tail  will  at  once  become 
a  vested  remainder  ;  for,  so  long  as  it  lasts,  that  is,  so 
long  as  the  son  or  any  of  the  son's  issue  may  live,  the 
estate  tail  is  ready  to  come  into  immediate  possession 
whenever  the  prior  estates  may  determine,  whether  by 
A.'s  death,  or  by  B.'s  forfeiture,  supposing  him  to  have 
got  possession  {q) .  It  will  be  observed  that  here  there 
is  an  estate,  which,  at  the  time  of  the  grant,  is  future 
in  interest,  as  well  as  in  possession ;  and  till  the  son  is 
l)orn,  or  rather  till  he  comes  of  age,  the  lands  are  tied 
up,  and  placed  beyond  the  power  of  complete  alienation. 
This  example  of  a  contingent  remainder  is  here  given 
as  by  far  the  most  usual,  being  that  wliich  occurs  every  , 
day  in  the  settlement  of  landed  estates. 

Of  the  rules  required  for  the  creation  of  a  contingent  Principal  mlc 
remainder  the  first  and  principal  is,  that  the  seisin,  or  ['i'^„  ,,t'^'^"^' 
feudal  possession,  must  never  be  without  an  owner ;  and  coutin-^cnt 
this  rule  is  sometimes  expressed  as  follows,  that  every 
contmgent  remainder  of  an  estate  of  freehold  must  have 
a  particular  estate  of  freehold  to  support  it  (r).     The  Ancient  not... 
ancient  law  regarded  the  feudal  possession  of  lands  as  a  f,'*!*,\f°lp'^""'^" 
matter  the  transfer  of  wliich  ought  to  be  notorious ;  and  feudal  posses- 
it  accordingly  forbade  the  conveyance  of  any  estate  of  ^'°°" 
freehold  by  any  other  means  than  an  immediate  delivery 
of  the  seisin,  accompanied  by  words,  either  written  or 
openly  spoken,  by  which  the  owner  of  the  feudal  posses- 
sion might  at  any  time  thereafter  be  known  to  all  the 
neighbourhood.     If,  on  the  occasion  of  any  feoffment, 

(2)  See  ante,  pp.  344,  34;"). 

(r)  1  Rep.  130  a,  134  b,  138  a;  2  151.  Couim.  171. 
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]Oxam]plc,  a 
foofl'iiKmt  Id 
A.  t(i-(lay  to 
lioM  fniiii 
to-morrow. 


To  A.  I'nr  life, 
and  after  bis 
decease  and 
cue  day,  to  B. 


To  A.  for  his 
life,  and  after 
his  decease  to 
his  eldest  son 
in  tail. 


such  i'cudiil  })OSsession  was  not  at  once  parted  with,  it 
remained  for  ever  with  the  grantor.  Thus  a  feoffment, 
or  any  other  conveyance  of  a  freehold,  made  to-day  to 
A.,  to  hold  from  to-morrow,  would  he  al)solutely  void, 
as  involving  a  contradiction.  For  if  A.  is  not  to  have 
the  seisin  till  to-morrow,  it  must  not  he  given  him  till 
then  (s).  So  if,  on  any  conveyance,  the  feudal  posses- 
sion were  given  to  accompany  any  estate  or  estates  less 
than  an  estate  in  fee  simple,  the  moment  such  estates, 
or  the  last  of  them,  determined,  such  feudal  possession 
would  again  revert  to  the  grantor,  in  right  of  his  old 
estate,  and  could  not  he  again  parted  with  hy  him,  with- 
out a  fresh  conveyance  of  the  freehold.  Accordingly, 
suppose  a  feoffment  to  he  made  to  A.  for  his  life,  and 
after  his  decease  and  one  day,  to  B.  and  his  heirs. 
Here,  the  moment  that  A.'s  estate  determines  by  his 
death,  the  feudal  possession,  which  is  not  to  helong  to 
B.  till  one  day  afterwards,  reverts  to  the  feoffor,  and 
cannot  be  taken  out  of  him  without  a  new  feoffment. 
The  consequence  is,  that  the  gift  of  the  future  estate, 
intended  to  be  made  to  B.,  is  absolutely  void.  Had  it 
been  held  good,  the  feudal  possession  would  have  been 
for  one  day  without  any  owner ;  or,  in  other  ^Yords,  there 
would  have  been  a  so-called  remainder  of  an  estate  of 
freehold,  without  a  particular  estate  of  freehold  to  sup- 
port it.  Let  us  now  take  the  case  we  have  before  referred 
to,  of  an  estate  to  A.,  a  bachelor,  for  his  life,  and  after 
his  decease  to  his  eldest  son  in  tail.  In  this  case  it  is 
evident,  that  the  moment  A.'s  estate  determines  by 
his  death,  his  son,  if  living,  must  necessarily  be  ready 
at  once  to  take  the  feudal  possession  in  respect  of  his 
estate  tail.  The  only  case  in  which  the  feudal  possession 
could,  under  such  a  limitation,  ever  be  without  an  owner, 
at  the  time  of  A.'s  decease,  would  be  that  of  the  mother 


(s)  Plowd.  25 
case,  2  Rep.  55 ; 
Co.   Litt.  217  a; 


b ;  Buchler's 
5  Eep.  in  b; 
2  Bl.   Comm. 


IGG  ;  Saviil  Bim.,  Ltd.  V.  Bcthell, 
1902,  2  Ch.  523,  5i0. 
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being  then  cncchtir  of  the  son.    In  such  a  case  the  feudal 
possession  would  be  evidently  without  an  owner,  until 
the  birth  of  the  son ;  and  such  posthumous  son  would 
accordingly  lose  his  estate,  were  it  not  for  a  special  pro- 
vision which  has  been  made  in  his  favour.     In  the  reign  • 
of  "William  TIL  an  Act  of  Parliament  (0  was  passed  to 
enable  posthumous  children  to  take  estates,  as  if  born  p.istiuimuus 
in  their  father's  lifetime.     And  the  law  now  considers  tlklfestates^ 
every  child  r//  ventre  sa  ///r/v  as  actually  born,  for  the  as  if  bum. 
purpose  of  taking  any  benefit  to  which,  if  born,  it  would 
be  entitled  (n). 

As  a  corollary  to  the  rule  above  laid  down,  arises  a  continp.'ut 
another  proposition,  frequently  itself  laid  down  as  a  J^,',8t'°^87 
distinct  rule,  namel3%  that  every  contingent  remainder  tiurinj:^  the 
must  vest,  or  become  an  actual  estate,  during  the  con-  o8t^itc"o"c« 
tinuance  of  the  ])articular  estate  which  su]:)ports  it,  or  f"»^f"'''  that 

.    ,  ,  .      ,  .  it  determines. 

CO  Distant i  that  such  particular  estate  determmes;  other- 
wise such  contingent  remainder  will  fail  altogether,  and 
can  never  become  an  actual  estate  at  all.  Thus,  suppose  Examiilc. 
lands  to  be  given  to  A.  for  his  life,  and  after  his  decease 
to  such  son  of  A.  as  shall  first  attain  the  age  of  twenty- 
four  years.  As  a  contingent  remainder  the  estate  to  tlio 
son  is  well  created  (ic) ;  for  the  feudal  seisin  is  not 
necessarily  left  without  an  owner  after  A.'s  decease.  c  !»-' 

If,  therefore,  A.  should,  at  his  decease,  have  a  son  who 
should  then  be  twenty-four  years  of  age  or  more,  sucli 
son  will  at  once  take  the  feudal  possession  by  reason  of 
the  estate  in  remainder  which  vested  in  him  the  moment 
he  attained  that  age.      In  this  case  the   contingent 

(0  Stat.    10   &    11    Will.    m.  j;»08,    1     Ch.    1:     ef.    niiir    v. 

c.  16.  GiWt:y,  i;)07,  A.  C.  139. 

(u)  Doe   V.    Clarke.   2    11.    ]31.  (to)  2  Prcst.  Abst.  US  ;  and  see 

:!99, :}  K.   li.  430;  Blackburn  v.  Be    Wri<iliUon.    19(»4,  2    Ch.    9.1 

Stables,  2  V.  &  1$.  367,  13  K.  1{.  (which  wmild  h;iv()  bocu  iinargii- 

3  20;  Mogg  v.  Morig,  1  Mcr.  G.")4,  ablo  if  the  law  were  not  ns  above 

15R.  R.  IS.");  Troxvcr  V.  BatU,\  .stated);    Parker,    J.,     White    v. 

S.  &  S.  181 ;   lie  Burrows,  1895,  Summers,  1908,  1  Ch.  -i>S,   268, 

2  Ch.  497  :  Ite    Wilmer's  Trusts,  269. 
1903,  12  Ch.  411  ;  i^e  Salaman, 
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ExfC'iition 
made  by  Act 
uf  1877. 


Events  on 
which  a  con- 
tingent re- 
mainder may 
not  vest. 


remainder  has  vested  during  the  continuance  of  the  par- 
ticular estate.  But  if  there  should  be  no  son,  or  if  the 
.son  should  not  have  attained  the  prescribed  age  at  his 
lather's  death  (x),  the  remainder  will  fail  altogether  (//). 
For  the  feudal  possession  will  then  immediately  on  the 
father's  decease,  revert,  for  want  of  another  owner,  to 
the  person  who  made  the  gift  in  right  of  his  reversion. 
And,  having  once  reverted,  it  cannot  now  belong  to  the 
son,  without  the  grant  to  him  of  some  fresh  estate  by 
means  of  some  other  convej^ance.  An  Act  of  1877  (-2-), 
however,  now  saves  from  the  operation  of  this  rule  every 
contingent  remainder,  which  has  been  created  by  any 
instrument  executed  or  will  republished  on  or  after  the 
'2nd  of  August,  1877,  and  which  would  have  been  valid, 
if  originally  created  as  a  shifting  use  or  executory  de- 
vise. For  such  contingent  remainders  shall  be  capable 
of  taking  effect,  notwithstanding  that  the  particular 
estate  determine  before  the  contingent  remainder  vests. 
We  will  defer  the  explanation  of  the  exact  point  of  this 
enactment,  until  we  have  seen  what  limitations  may 
take  eflfect  as  shifting  uses  or  executory  devises. 

A  contingent  remainder  cannot  be  made  to  vest  on 
any  event  which  is  illegal,  or  contra  bonos  mores  (a). 
Accordingly  no  such  remainder  can  be  given  to  a  child 
who  may  be  hereafter  born  out  of  wedlock.  But  this 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of  con- 
tingent remainders.  It  is  rather  a  part  of  the  general 
policy  of  the  law  in  its  discouragement  of  vice.     In 

Perceval  v.  Perceval,  L.  R.  9  Eq. 
3S6;  lie  Eddel  Trusts,  L.  R. 
11  Eq.  559;  Brachenbury  v. 
Gibbons,  2  Ch.  D.  417  ;  Cunliffe 
V.  Brancker,  3  Ch.  D.  393. 

(z)  Stat.  40  &  41  Vict.  c.  33  ; 
as  to  which  see  Williams  on 
Seisin,  Appx.  B. 

(a)  Blodwell  v.  Edwards,  Cro. 
Eliz.  509;  Shepp.  Touch.  128, 
132;  Fearne  C.  R.  248—249; 
Egerton  v.  Broicnloiv,  4  H.  L. 
C.  1. 


(x)  See  Wliite  v.  Summers, 
1908,  2  Ch.  2.^6. 

(y)  Fesiimj  v.  Allen,  12  M.  &  W. 
270,  5  Hare,  573.  See,  however, 
as  to  this  case,  Biley  v.  Garnett, 
3  De  G.  &  S.  629;  Browne  v. 
Browne,  3  Sm.  &  Giff.  568,  qy.  ? 
Re  Mid  Kent  Bailway  Act,  1856, 
Ex  parte  Styan,  John.  387 ; 
Holmes  v.  Prescott,  10  Jur.  N.  S. 
507,  12  W.  R.  636;  Bliodes  v. 
Whitehead,  2  Dr.  &  Sm.  532; 
Price  Y.  Hall,  L.  R.  5  Eq.  399 ; 
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the  reports  of  Lord  Coke,  however,  a  rule  is  laid  down 

of  which  it  may  be  useful  to  take  some  notice,  namely, 

that  the  event  on  which  a  remainder  is  to  depend  must 

be  a  connnon  possibility,  and  not  a  dou})le  possibility,  or 

a  possibility  on  a  possibility,  which  the  law  will  not  Possibility  on 

allow  (/>).     This  rule,  though  professed  to  be  founded  on 

former  precedents,  is  not  to  l)e  found  in  any  of  the  cases 

to  which  Lord  Coke  refers,  in  none  of  which  do  either 

of   the  expressions  "  possibility  on  a  ijossibility,"  or 

"  double  ijossibility,"  occur.   It  appears  to  owe  its  origin 

to  the  mischievous  scholastic  logic  which  was  then  rife  Scholastic 

in  our  courts  of  law,  and  of  which  Lord  Coke  had  so  high     ° 

an  opinion  that  he  deemed  a  knowledge  of  it  necessar^^to 

a  complete  lawyer  (c) .     The  doctrine  is  indeed  expressly 

introduced  on  the  authority  of  logic  : — "  as  the  logician 

saith,  ^ potcntia  cat  duplex,  rcmoia  ct  pyoplnqiia' ''  {d). 

This  logic,  so  soon  afterwards  demolished  by  Lord 

Bacon,  appears  to  have  left  behind  it  many  traces  of  its 

existence  in  our  law ;  and  perhaps  it  would  be  found  that 

some  of  these  artificial  and  technical  rules  which  have 

most  annoyed  the  judges  of  modern  times  {c)  owe  their 

origin  to  this  antiquated  system  of  endless  distinctions 

without  solid  differences.    To  show  how  little  of  practical 

benefit  could  ever  be  derived  from  the  distinction  between 

a  common  and  a  double  possibility,  let  us  take  one  of 

Lord  Coke's  examples  of  each.     He  tells  us  that  the  Examples  of 

chance  that  a  man  and  a  woman,  both  married  to  diff'croit  ao',°iX''i)u8.s'i- 

p>ersons,  shall  themselves  marry  one  another,  is  but  a  bilities. 

common  possibility  ( /).    But  the  chance  that  a  married 

man  shall  have  a  son  named  Geoffrey  is  stated  to  l)e  a 

double  or  remote  possibility  {g).     Whereas  it  is  evident 

that  the  latter  event  is  at  least  quite  as  likely  to  happen 

as  the  former.     And  if  the  son  were  to  get  an  estate 

from  being  named  Geoffrey,  as  in  the  case  put,  there 

(b)  2  Kep.  f)!  a;  10  Rep.  50  b.  par's  cai>e,  4  Kep.  ll'J. 

(r)  Preface  to  Co.  T.itt.  p.  ;?7.  (/")  10  Kep.  r)0  b:    V.   15.   l.'i 

{(l)  2  Rep.  :A  a.  Heii.  VH.  10  b,  pi.  10. 

(e)  Such  as  the  rule  iu  Dmn-  (g)  2  Rep.  Td  b. 
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can  be  very  little  dou])t  l)iit  that  Geoffrey  would  be  the 
name  given  to  the  first  son  who  might  l)e  l)orn  (li), 
Kespect  to  the  memory  of  Lord  Coke  has  long  kept  on 
foot  in  our  law  books  (i)  the  rule  that  a  possibility  on  a 
possibility  is  not  allowed  by  law  in  the  creation  of  con- 
tingent remainders.  But  the  authority  of  this  rule  has 
long  been  declining  (A),  and  a  very  learned  judge,  now 
deceased,  declared  plainly  that  it  was  abolished  (l). 

But  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibility  on  a  possibility,  has  ceased  to 
govern  the  creation  of  contingent  remainders,  there  are 
!  yet  rules  by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
l)eyond  the  reach  of  alienation.  These  rules  are  closely 
connected  with  the  rule  introduced  to  effect  the  same 
object  in  the  case  of  executory  interests.  It  will  there- 
fore be  more  convenient  to  postpone  their  consideration 
until  some  explanation  of  such  interests  has  been  given. 

The  oxpoct-  Though  a  contingent  remainder  is  an  estate  which,  if 

aut  owuer  of 

ti  contingent         q^^  rpi,^,  ^^^^^  ground  of  the  .Ic-  rule  against  double  possibilities 

ci^ion  intheold  case(lO  Edw.  III.  in  its  native  simplicity.     But  it 

45),  to  which  Lord  Coke  refers.  is  respectfully  submitted  that  the 

was  no  doubt,  as   suggested  by  language  used  in  this  case  is  open 

jMr.  Preston,  1  Prest.  Abst.  128,  to  the  criticism  applied   by  Mr. 

that  the  gift  was  made  to  Geoffrey  Butler  (Fearne  C.  11.  251  n.,  Otli 

the  son,  as  though  be  were  living,  ed.)  to  Lord  Coke's  remarks  ;  and 

Avhen  in  fact  there  was  then  no  that  the  other  ground,  on  which 

such  person.   And  see  Gray,  Rule  Tjord    Justice  Kay  founded   his 

against  Perpetuities,  §§  125 — 13;;,  decision,  is  the  sounder.      This 

2nd  ed.  view   is   now   supported  by  the 

(«■)  2      Black.      Comm.      170;  iiutbority  of  Mr.  Justice  Farwell ; 

Fearne  C.  R.  252.  Jle  Ash  forth,  1905, 1  Ch.  535,  543. 

{h)  See  3rd  Rejj.  of  Real  Prop.  The  history  of  this  supposed  rule 

Commrs.   p.   29 ;    1  Prest.   Abst.  is  admirably  stated  in  ]Mr.  ,J.  C. 

12S,  129.  Gray's  Rule  against  Perpetuities, 

(0  Lord  St.  Leonards,  in  Cole  §§  125—133;  and  see  §§  1G9, 191, 

V.  Sewell,  2  Conn.  &  Laws,  344,  197,  287—298  /;,  2nd  ed.     It   is 

4  Dru.  &  Warr.  1,  32,  affirmed  there  shown   to  be  a  conceit  of 

2  H.  L.  C.  186.     In  Be  Frod,  4;J  Lord    Chief    Justice    Popham's, 

Ch.  D.  240,  253,  however.  Lord  ■which  was  repudiated   by  Lord 

Justice  (then  Mr.  Justice)  Kay  Coke  himself  and  by  Lord  Xot- 

oideavoured  to  support   his  de-  tingham  ;  see  1  RoUe  Rep.  321  ; 

cision  by  an  application  of  the  3  Ch.  Ca.  29. 
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it  arise,  must  arise  at  a  future  time,  and  will  then  belong  remainder 
to  some  future  owner,  yet  the  contingency  may  he  of  ^vm^  "''^^ 
such  a  kind,  that  the  future  expectant  owner  may  be  now 
living.     For  instance,  suppose  that  a  conveyance  be  Exampk-. 
made  to  A.  for  his  life,  and  if  C.  be  living  at  his  decease, 
then  to  B.  and  his  heirs.  Here  is  a  contingent  remainder, 
of  which  the  future  expectant  owner  maybe  now  living. 
The  estate  of  B.  is  not  a  present  vested  estate,  kept  out 
of  possession  only  by  A.'s  prior  right  thereto.     But  it  is 
a  future  estate  not  to  commence,  either  in  possession  or 
in  interest,  till  A.'s  decease.     It  is  not  such  an  estate  as, 
according  to  our  definition  of  a  vested  remainder,  is 
always  ready  to  come  into  possession  whenever  A.'s 
estate  may  end ;  for,  if  A.  should  die  after  C,  B.  or 
his  heirs  can  take  nothing.     Still  B.,  though  he   has 
no  estate  during  A.'s  life,  has  yet  plainly  a  chance  of 
obtaining  one,  in  case  C.  should  survive.     This  chance 
in  law  is  called  a  possihilitii ;  and  a  possibility  of  this  A  poBsibility. 
kind  was  long  looked  upon  in  much  the  same  light  as  a  contingent 
a  condition  of  re-entry  was  regarded  {m),  having  been  co'uijnot'^be 
inalienable  at  law,  and  not  to  be  conveyed  to  another  convoyt'd  by 
by  deed  of   grant.      A  fine  alone,  before  fines  were         ' 
abolished,  could  effectually  have  barred  a  contingent 
remainder  {u).     It  might,  however,  have  been  released ;  but  might  bo 
that  is  to  say,  B.  might,  by  deed  of  release,  have  given 
up  his  interest  for  the  benefit  of  the  reversioner,  in  the 
same  manner  as  if  the  contingent  remainder  to  him  and 
his  heirs  had  never  been  limited  ((*) ;  for  the  law,  whilst 
it  tolerated  conditions  of  re-entry  and  contingent  re- 
mainders, always  gladly  permitted  such  rights  to  be  got 
lid  of  by  release,  for  the  sake  of  preserving  unhnpaircd 
such  vested  estates  as  might  happen  to  be  subsisting. 
A  contingent  remainder  limited  to  a  living  person  and 

(m)  Ante.  \^.  .SSS.  Liimleij  v.  Earl  of  Scarhorotigh, 

(//)  Fearne  C.  11.  30');    Helps  V,  A.  &  E.  2. 

v.  Hereford,  2   ]i.  &  A.  242.  20  (o)  Lumjnt's     cafe,     10     Kep. 

R.  K.  41G;  Doe  d.  Chridmax  v.  48  a,  b;    il/tn/.v  v.  MarUt,  1   .Str. 

Oliver,  10  B.  &  C.  181 ;    Doe  d.  132. 
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Would 
deecend 


his  heirs  would  descend,  in  the  case  of  death  and  intestacy 
pending  the  happening  of  the  contingency,  in  hke  man- 
ner as  a  vested  remainder  (_?^)) ;  it  was  devisable  by  will 
under  the  old  statutes  (q),  and  is  so  under  the  present 
Wills  Act(r):  and  in  cases  of  death  after  the  year  1897, 
it  devolves  upon  the  deceased  owner's  personal  repre- 
sentatives in  trust,  subject  to  his  debts  (.s-),  for  his  heir 
or  devisee  (f).  It  was  also  the  rule  in  equity,  that  an 
assignment  agreed  for  a  valuable  consideration  to  be 
made  of  a  possibility  should  be  decreed  to  be  carried 
Acf  mT'^^  into  effect  (;0.  But  the  Keal  Property  Act,  1845  (r), 
now  enacts,  that  a  contingent  interest,  and  a  possibility 
coupled  with  an  interest  (x),  in  any  tenements  or 
hereditaments  of  any  tenure,  whether  the  object  of  the 
gift  or  limitation  of  such  interest  or  possibility  be  or 
be  not  ascertained,  may  be  disposed  of  by  deed  (//). 


Was  devis- 
able. 


Was  assign- 
able iu  equity . 


Inalienable 
nature  of  a 
contingent 
remainder. 


The  circumstance  of  a  contingent  remainder  having 
been  so  long  inalienable  at  law,  was  a  curious  relic  of 
the  ancient  feudal  system.  This  system,  the  fountain  of 
our  jurisprudence  as  to  landed  property,  Mas  strongly 
opposed  to  alienation .  Its  policy  was  to  unite  the  lord 
and  tenant  by  ties  of  mutual  interest  and  affection ;  and 
nothing  could  so  effectually  defeat  this  end  as  a  constant 
change  in  the  parties  sustaining  that  relation.  The 
proper  method,  therefore,  of  explaining  our  laws  is  not 
to  set  out  with  the  notion  that  every  subject  of  property 
may  be  aliened  at  pleasure ;  and  then  to  endeavour  to 


C  p)  Ante,  p.  353. 

(q)  Jones  V.  Roe,  3  T.  K.  88, 
1  1{.  R.  056  :  Fearne  C.  R.  3G6,  n. 

(r)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  2t;,  s.  :> ;  Ingllbij  v.  Anicotts,  21 
Beav.  585. 

(s)  SecjMsf,  Part  IL.Cli.  iv. 

(<)  Ante,  pp.  29,  57,  75,  85—87, 
111,  133,  139,  180,  190,  208,  220, 
225,  259,  318,  328,  353. 

00  Fearne  C.  R.  550,  551  ;  see 
cases  cited,  ante,  p.  09,  n.  (I). 

(r)  Stat.  8  &  9  Vict.  c.  106,  s.  0. 

(x)  As  to  a  possibility  without 


an  interest  or  bare  possibility,  see 
antf;  p.  09.  n.  (l):  Cloives  v. 
millard,  4  Ch.  D.  413:  Be  Par- 
sons, 45  Ch.  D.  51  :  R,  Ellen- 
borowjh,  1903,  1  Ch.  097. 

(j/)  Every  such  disposition,  if 
made  by  a  married  woman,  was 
required  to  be  made  conformably 
to  the  provisions  of  the  Act  for 
tlie  a}x)lition  of  fines  and  re- 
coveries ;  aiiie,  p.  310.  See  now 
Re  Drnmmond  anif  Da  vie'g  Con- 
trad,  1891,  1  Ch.  524. 
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explain  why  certain  kinds  of  property  cannot  be  aliened, 
or  can  be  aliened  only  in  some  modified  manner.  The 
law  itself  began  in  another  way.  "When,  and  in  what  unre 
manner,  different  kinds  of  property  gradually  became  russibilily. 
subject  to  different  modes  of  alienation  is  the  matter  to 
be  explained;  and  this  explanation  we  have  endeavoured, 
in  proceeding,  as  far  as  possible  to  give.  But,  as  to 
such  interests  as  remained  inalienable,  the  reason  of 
their  being  so  was,  that  they  had  not  been  altered, 
but  remained  as  they  were.  The  statute  of  Quia 
cmptorcH  (z)  expressly  permitted  the  alienation  of  lands 
and  tenements, — an  alienation  which  usage  had  already 
authorised  ;  and  ever  since  this  statute,  the  ownership 
of  an  estate,  in  lands  (an  estate  tail  excepted)  has  in- 
volved in  it  an  undoubted  power  of  conferring  on 
another  person  the  same,  or,  perhaps  more  strictly, 
a  similar  estate.  But  a  contingent  remainder  is  no 
estate :  it  is  merely  a  chance  of  having  one  ;  and  the 
reason  why  it  so  long  remained  inalienable  at  law  was 
simply  because  it  had  never  been  thought  worth  while 
to  make  it  alienable. 


One  of  the  most  remarkable  incidents  of  a  contingent  Destruction 
remainder  was  its  liability  to  destruction,  by  the  sudden  remaindci-s. 
determination  of  the  particular  estate  upon  which  it 
depended.     This  liability  was  removed  by  the  Real  Liability  to 
Property  Act,  1845  (a)  :  it  was,  in  effect,  no  more  than  uow^emovcd. 
a  strict  application  of  the  general  rule,  required  to  be 
observed  in  the  creation  of  contingent  remainders,  that 
the  freehold  must  never  be  left  without  an  owner.    For 
if,  after  the  determination  of  the  particular  estate,  the 
contingent  remainder  might  still,  at  some  future  time, 
have  become  a  vested  estate,  the  freehold  would,  until 
such  time,  have  remained  undisposed  of,  contrary  to 

(z)  18  Edw.  I.  c.l  ;  axfe.p.  78.      b.  8.  repcitliiip:  stit.  7  Sc  8  Vict, 
(a)  Stat.  8  &  9  Vict.  c.   lOG,       c.  70,  s.  8,  to  tliu  Bamo  effect. 

W.R.P.  24 
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Forfeiture  of 
life  estate. 


A  right  of 
entry  would 
have  sup- 
ported a 
contingent 
remainder. 
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the  principles  of  the  law  before  explained  {h).  Thus, 
suppose  lands  to  have  been  given  to  A.,  a  bachelor,  for 
his  life,  and  after  his  decease  to  his  eldest  son  and  the 
heirs  of  his  bod}',  and,  in  default  of  such  issue,  to  B. 
and  his  heirs.  In  this  case,  A.  would  have  had  a  vested 
estate  for  his  life  in  possession.  There  would  have  been 
a  contingent  remainder  in  tail  to  his  eldest  son,  which 
woidd  have  become  a  vested  estate  tail  in  such  son  the 
moment  he  was  born,  or  rather  begotten  ;  and  B.  would 
have  had  a  vested  estate  in  fee  simple  in  remainder. 
Now,  suppose  that,  before  A.  had  any  son,  the  particular 
estate  for  life  belonging  to  A.,  which  supported  the  con- 
tingent remainder  to  his  eldest  son,  should  suddenly 
have  determined  during  A.'s  life,  B.'s  estate  would  then 
have  become  an  estate  in  fee  simple  in  possession.  There 
must  be  some  owner  of  the  freehold;  and  B.,  being 
next  entitled,  would  have  taken  possession.  When  his 
estate  once  became  an  estate  in  possession,  the  prior 
remainder  to  the  eldest  son  of  A.  was  for  ever  excluded. 
For,  by  the  terms  of  the  gift,  if  the  estate  of  the  eldest 
son  was  to  come  into  possession  at  all,  it  must  have 
come  in  before  the  estate  of  B.  A  forfeiture  by  A.  of 
his  life  estate,  before  the  birth  of  a  son,  would  therefore 
at  once  have  destroyed  the  contingent  remainder  by 
letting  into  possession  the  subsequent  estate  of  B.  (c). 

The  determination  of  the  estate  of  A.  was,  how- 
ever, in  order  to  effect  the  destruction  of  the  contingent 
remainder,  required  to  be  such  a  determination  as 
would  put  an  end  to  his  right  to  the  freehold  or  feudal 
possession.  Thus,  if  A.  had  been  forcibly  ejected  from 
the  lands,  his  right  of  entry  w'ould  still  have  been 
sufficient  to  preserve  the  contingent  remainder ;  and, 
if  he  should  have  died  whilst  so  out  of  possession,  the 
contingent  remainder  might   still  have  taken  effect. 


(6)  Ante,  p.  '661  sq. 

(c)  Fearnc    C.    K.    317;     see 


Doe  d.  Davies  v.  Gatacre,  5  Bin' 
X.  C.  609, 
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For,  SO  long  as  A.'s  feudal  possession,  or  liis  right 
thereto,  continues,  so  long,  in  the  eye  of  the  la\Y,  does 
his  estate  last  (d). 

It  is  a  rule  of  law,  that  "  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate,  the  less  is  im- 
mediately annihilated ;  or,  in  the  law  phrase,  is  said  to 
be  merged,  that  is,  sunk  or  drowned  in  the  greater  "  (r).  Mcr-'cr. 
From  the  operation  of  this  rule,  an  estate  tail  is  pre- 
served by  the  effect  of  the  statute  I>c  douis  (/).  Thus, 
the  same  person  may  have,  at  the  same  time,  an  estate 
tail,  and  also  tlie  immediate  remainder  or  reversion  in 
fee  simple  expectant  on  the  determination  of  such  estate^ 
tail  by  failure  of  his  own  issue.  But  with  regard  to: 
other  estates,  the  larger  will  swallow  up  the  smaller ; 
and  the  intervention  of  a  contingent  remamder  which, 
M'hile  contingent,  is  not  an  estate,  will  not  prevent  the 
application  of  the  rule.  Accordingly,  if  in  the  case 
above  given  A.  should  have  purchased  B.'s  remainder 
in  fee,  and  should  have  obtained  a  conveyance  of  it  to 
himself,  before  the  birth  of  a  son,  the  contingent  re- 
mainder to  his  son  would  have  been  destroyed.  For 
in  such  a  case,  A.  would  have  had  an  estate  for  his 
own  life,  and  also  by  his  purchase,  an  immediate  vested 
estate  in  fee  simple  in  remainder  expectant  on  his  own 
decease ;  there  being,  therefore,  no  vested  estate  inter- 
vening, a  merger  would  have  taken  place  of  the  life 
estate  in  the  remainder  in  fee.  The  possession  of 
the  estate  in  fee  simple  would  have  been  accelerated, 
and  would  have  immediately  taken  place,  and  thus  a 
destruction  would  have  been  effected  of  the  contin- 
gent remainder  (r/),  which  could  never  afterwards  have 
become  a  vested  estate :  for,  were  it  to  have  become 
vested,  it  must  have  taken  possession  subsequently  to 

(d)  Fearue  C.  R.  286.  p.  94. 

(e)  2  Black.  Comm.  177.  (g)  Fearue  C.  R.  340. 
(/)  Stat.  13  Edw.  I.  c.  1 ;  ante, 
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tlie  remainder  in  fee  simple ;  hut  this  it  could  not  do, 
hoth  hy  the  terms  of  the  gift,  and  also  hy  the  very 
nature  of  a  remainder  in  fee  simple,  which  can  never 
have  a  remainder  after  it.  In  the  same  manner  the 
sale  by  A.  to  B.  of  the  life  estate  of  A.,  called  in  law  a 
Surrender  of  stirrcndcr  of  the  life  estate,  before  the  birth  of  a  son, 
the  life  estate,  ^yQ^^j  j  huve  accelerated  the  possession  of  the  remainder 
in  fee  simple  by  giving  to  B.  an  uninterrupted  estate 
in  fee  simple  in  possession;  and  the  contingent  re- 
mainder would  consequently  have  been  destroyed  (It). 
The  same  effect  would  have  been  produced  by  A.  and 
B.  both  conveying  their  estates  to  a  third  person,  C, 
before  the  birth  of  a  son  of  A.  The  only  estates  then 
existing  in  the  land  would  have  been  the  life  estate  of 
A.  and  the  remainder  in  fee  of  B.  C,  therefore,  by 
acquiring  both  these  estates,  would  have  obtained  an 
estate  in  fee  simple  in  possession ;  on  which  no  re- 
Ecal  Property  mainder  could  dej)end  (/).  But  the  Eeal  Property  Act, 
1845  (k),  altered  the  law  in  all  these  cases;  for,  whilst 
;the  principles  of  law  on  which  they  proceeded  were  not 
expressly  abolished,  it  was  nevertheless  enacted  (/),  that 
a  contingent  remainder  shall  be,  and  if  created  before 
the  passing  of  the  Act,  shall  be  deemed  to  have  been, 
capable  of  taking  effect,  notwithstanding  the  deter- 
mination by  forfeiture,  surrender,  or  merger  of  any 
preceding  estate  of  freehold,  in  the  same  manner  in 
all  respects  as  if  such  determination  had  not  happened. 
This  Act,  it  will  be  observed,  applies  only  to  the  three 
cases  of  forfeiture,  surrender  or  merger  of  the  par- 
ticular estate.  If,  at  the  time  when  the  particular 
estate  would  naturally  have  expired,  the  contingent 
remainder  be  not  ready  to  come  into  immediate  pos- 
session, it  will  still  fail  as  before  {i)i),  except  in  the 

(h)  Fearne  C.  R.  318.  s.  8,  to  the  same  effect. 

(/)  Fearne  C.  R.  322,  n. ;  XveJ  (Z)  Sect.  8. 

V.  Bewley,  3  Sim.  103;    Eiferton  (m)  Price  v.  Hall,  L.  11.  5  Eq. 

V.  Massey,  3  C.  B.  N.  S.  338.  899  ;    Perceval  v.  Perceval,  L.  It . 

Qi)  Stat.  8  &  9  Vict.  c.    lOG,  9  Eq.  38(J. 
repealiug-  stat.  7  &  8  Vict.  c.  7(J, 


Act,  184d. 
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eases  provided  for  by  the  Act  of  1877  to  amend  the 
law  as  to  contingent  remainders  {»). 

The  disastrous  consequences  which  would  have  re- , 
suited  from  the  destruction  of  the  contingent  remainder, ' 
in  such  a  ease  as  that  we  have  just  given,  were  obviated 
in  i^ractice  l)y  means  of  the  interposition  of  a  vested 
estate  between  the  estates  of  A.  and  B.  AVe  have 
seen  (o)  that  an  estate  for  the  life  of  A.,  to  take  effect 
in  possession  after  the  determination,  by  forfeiture  or 
otherwise  of  A.'s  life  interest,  is  not  a  contingent,  but 
a  vested  estate  in  remainder.  It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come  into 
possession  the  moment  the  prior  estate  determines. 
The  plan,  therefore,  adopted  for  the  preservation  of  Trustees  to 

•  •  T)  rc*  s  0  r  V  c 

contnigent  remainders  to  the  children  of  a  tenant  for  eontingent 
life  was  to  give  an  estate,  after  the  determination  by  remainders, 
any  means  of  the  tenant's  life  interest,  to  certain  per- 
sons and  their  heirs  during  his  life,  as  trustees  for 
preserving  the  contingent  remainders ;  for  which  pur- 
pose they  were  to  enter  on  the  premises,  should  occasion 
require ;  but  should  such  entry  be  necessary,  they  were  ' 
nevertheless  to  permit  the  tenant  for  life  to  receive  the 
rents  and  profits  during  the  rest  of  his  life.  These 
trustees  were  prevented  by  the  Court  of  Chancery  from 
parting  with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingent  remainders  which  their 
estate  supported  (j)).  And,  so  long  as  their  estate 
continued,  it  is  evident  that  there  existed,  prior  to 
the  birth  of  any  son,  three  vested  estates  in  the  land ; 
namely,  the  estate  of  A.  the  tenant  for  life,  the  estate 
in  remainder  of  the  trustees  during  his  life,  and  the 
estate  in  fee  simple  in  remainder,  belonging,  in  the 
case  we  have  supposed,  to  13.  and   his    heirs.     Tliis 

(m)  Stat.  40  &  41  Vict.  c.  3:'.;  (p)  Mamellv.  Manxell,  2  V.  W. 

ante,  p.  8G4.  G7S  ;  Feurue  C.  R.  32G. 

(o)  Ante,  p.  300. 
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vested  estate  of  the  trustees,  interposed  between  the 
estates  of  A.  and  B.,  prevented  then*  union,  and  con- 
sequently prevented  the  remainder  in  fee  simple  from 
ever  coming  into  possession,  so  long  as  the  estate  of 
the  trustees  endured,  that  is,  if  they  were  faithful  to 
their  trust,  so  long  as  A.  lived.  Provision  was  thus 
made  for  the  keeping  up  of  the  feudal  possession  until 
a  son  was  born  to  take  it :  and  the  destruction  of  the 
contingent  remainder  in  his  favour  was  accordingly 
prevented.  But  now  that  contingent  remainders  can 
no  longer  be  destroyed,  of  course  there  is  no  occasion 
for  trustees  to  preserve  them  (q) . 


Trust  oslatcs. 


In  a  former  part  of  this  volume  we  have  spoken  of 
equitable  or  trust  estates  (r).  In  these  cases  the  whole 
estate  at  law  belongs  to  trustees,  who  are  accountable 


*  To  A.'fl  first 
iind  (itlior 
sons  in  tail. 


To  A. 

life. 


for 


To  trustees 
<lnrin;]f  liis  life 
to  preserve 
ooutiiigent 
reiuai  rulers. 


(7)  Tlie  following  extract  from 
a  modern  settlemeut,  of  a  date 
previous  to  18-45,  will  explain  the 
plan  which  used  to  be  adopted. 
The  lands  were  conveyed  to  the 
trustees  and  their  heirs,  to  the 
uae.s  declared  by  tlie  settlement ; 
by  whieli  conveyance  tlic  trustees 
took  no  permanent  estate  at  all, 
as  has  been  explained  (ante, 
p.  175),  but  the  seisin  was  at 
once  transferred  to  those  to 
whose  use  estates  Mere  limited. 
Some  of  these  estates  were  as 
follows : — 

•'  To  the  use  of  the  said  A.  and 
'•  his  assigns  for  and  during  the 
"  term  of  his  natural  life  without 
"  impeachment  of  waste  and  from 
"  and  immediately  after  the  de- 
"  termination  of  that  estate  by 
"  forfeiture  or  otherwise  in  the 
"lifetime  of  the  said  A.  To  the 
"  use  of  the  said  (trusttes)  tiieir 
'•  heirs  and  assigns  during  the 
"life  of  tlie  said  A.  In  trust  to 
"  preserve  the  contingent  uses 
"  and  estates  hereinafter  limited 
"  from  being  defeated  or  destroyed 
'•and  for  that  purpose  to  make 
"  entries  and  bring  actions  as 
'•  occasion  may  require.  But 
"  nevertheless  to  permit  the  said 


"A.  and  his  assigns  to  receive 
"  the  rents  issues  and  profits  of 
"  the  said  lands  hereditaments 
"  and  premises  during  his  life 
"  And  from  and  immediately  after 
"  the  decease  of  the  said  A.*  To 
"  the  use  of  the  first  son  of  the 
"  said  A.  and  of  tlie  heirs  of  the 
"  body  of  such  first  sou  lawfully 
"  issuing  and  in  default  of  such 
"  issue  To  the  use  of  the  second 
"  tliird  fourth  fifth  ami  all  and 
'■  ev(-ry  other  son  and  sons  of 
'"the  said  A.  severally  succes- 
'■  sively  and  in  remainder  one 
"  after  another  as  they  shall  be 
"  in  seniority  of  age  and  priority 
'•  of  birth  and  of  the  several  aiul 
"  respective  heirs  of  the  body 
"  anil  bodies  of  all  and  every 
"  such  son  and  sons  lawfully 
"  issuing  the  elder  of  such  sons 
'•  and  the  heirs  of  his  body 
"  issuing  being  always  to  be  pre- 
"  ferred  to  and  to  take  before 
"the  younger  of  such  sons  and 
"  the  heirs  of  his  and  their  body 
"  and  respective  bodies  issuing 
*'And  in  default  of  .such  issue" 
iVc.  Then  follow  the  other  re- 
mainders. 

()■)  Ante,  p.  181  sq. 
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in  equity  to  their  cestui-que-trusts,  the  beneficial 
owners.  As  equity  follows  the  law  in  the  limitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be  disposed  of  by  way  of  particular  estate  and  re- 
mainder, in  the  same  manner  as  an  estate  at  law. 
Contingent  remainders  may  also  be  limited  of  trust 
estates.    But  between  such  contingent  remainders  and  Contingent 

.  ,.         ,    ,  ,1  i.1  remainders  of 

contnigent  remaniders  oi  estates  at  law,  tnere  was  trust  estates 
always  this  difference,  that  whilst  the  latter  were  de-  '^^^ictibfe." 
structible,  the  former  were  not  (.s).  The  destruction  of 
a  contingent  remainder  of  an  estate  at  law  depended, 
as  we  have  seen,  on  the  ancient  feudal  rule,  which 
required  a  continuous  and  ascertained  possession  of 
every  piece  of  land  to  be  vested  in  some  freeholder. 
But  in  the  case  of  trust  estates,  the  feudal  possession 
remains  with  the  trustee  (0-  And,  as  the  destruction  j 
of  contingent  remainders  at  law  defeated,  when  it  ; 
happened,  the  intention  of  those  who  created  them, 
equity  did  not  so  far  follow  the  law  as  to  introduce 
into  its  system  a  similar  destruction  of  contingent 
remainders  of  trust  estates.  It  rather  compelled  the 
trustees  continually  to  observe  the  intention  of  those 
whose  wishes  they  had  undertaken  to  execute.  Accord- 
ingly, if  a  conveyance  had  been  made  unto  and  to  tin- 
nsi'  of  A.  and  his  heirs  in  trust  for  B,  for  life,  and  after 
his  decease  in  trust  for  his  first  and  other  sons  succes- 
sively in  tail, — here  the  whole  legal  estate  would  have 
been  vested  in  A.,  and  no  act  that  B.  could  have  done, 
nor  any  event  which  might  have  happened  to  his 
equitable  estate,  before  its  natural  termination,  could 
have  destroyed  the  contingent  remainder  directed  to 
be  held  by  A.  or  his  heirs  in  trust  for  the  eldest  son. 

(s)  Fearno  C.  R.  321.  Ai^tlei/  v.  MiMethioall,  l."i  Cli.  D. 

(0  See    Chapman    v.    7?^/^^■se/^  .'i'.i :  Jlt^/.-x    y.  Buninj,  \7  VU.  V. 

Ca.  t.  Tall).  14J.    i:)l :     llophin^  '211. 
Y.  Iloplcins.  C"ii.   t.  Talb.   52  n. ; 
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Btrengtli. 


CHAPTER   III. 

OF  AN  EXECUTORY  INTEREST. 

Contingent  remainders  are  future  estates,  which, 
as  we  have  seen  (a),  were  continually  liable,  at  common 
law,  until  they  actually  existed  as  estate  a,  to  be  de- 
stroyed altogether ;  executory  interests,  on  the  other 
hand,  are  future  estates,  which  in  their  nature  are 
Executory       indestructible  ih).     They  arise,  when  their  time  comes, 

interests  arise  .  . 

of  their  own  as  of  their  own  inherent  strength ;  they  depend  not  for 
protection  on  any  prior  estates,  but  on  the  contraiy, 
they  themselves  often  put  an  end  to  any  prior  estates, 
which  may  be  subsisting.  It  is  proposed,  in  the  pre- 
sent chapter,  to  consider  the  means  by  which  these 
future  estates  may  be  created ;  and,  in  the  next,  to 
treat  of  the  time  fixed  by  the  law,  within  which  they 
must  arise,  and  be3'0nd  which  they  cannot  be  made  to 
commence.  We  shall  then  be  enabled  to  revert  to  the 
rules,  which  prevent  the  settlement  of  property  in 
perpetuity  by  a  series  of  contingent  remainders. 

1.  Executory  interests  may  now  be  created  in  two 
ways — under  the  Statute  of  Uses  (c),  and  by  will. 
Executory  interests  created  under  the  Statute  of  Uses 

(rt)  Ante,  p.  369  fq.  99.      Executor}'  interests   subse- 

(h)  Fearne  C.  K.  418.     Before  qnent  to.  or  in  defeazance  of  an 

fines   were   abolished,   it   was    a  estate   tail,  may   also   be  barred 

matter  of  doubt  whether  a  fine  in  tlie  same  manner,  anil  by  the 

vould  not  bar  an  executory  in-  same   means,  as   remainders   ex- 

terest,  in  case  of  non-claim  for  pectant  on  the  determination  of 

five  years  after  a  rif^ht  of  entry  the   estate   tail ;    Fearne    C.   R. 

had  arisen  under  the  executory  423 ;   Milhank  v.    Yane,  1893.  3 

interest ;     Romilhj   v.    Jamex,    <;  Ch.  79. 

Taunt.  2G3 ;  see  ante,  pp.  72,  n.,  (c)  Stat.  27  Hen.  YIII.  c.  10, 
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are  called  >>pi-ht(iuirj  m-  sltij'tiiin  iim's.     We  have  seen  (il)  Si.rintrinj? 
that,  previously  to  the  passing  of  this  statute,  the  uhc  yg^g" "  '"" 
of  land  was  under  the  sole  jurisdiction  of  the  Court  of  Executory 
Chancery,  as  trusts  were  afterwards.     In  the  exercise  ^^^^.    ,, 

•^ '  ancient ly 

of  this  jurisdiction  it  would  seem  that  the  Court  of  allowed  "i.y 
Chancery,  rather   than   disappoint   the  intentions  of  chancery.'^ 
l^arties,  gave  validity  to  such  interests  of  a  future  or 
executory  nature,  as  were  occasionally  created  in  the 
disposition  of  the  use  (c).     For  instance,  if  a  feoffment  [ 
had  been  made  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs  from  to-morrow,  the  Court  would,  it  seems, 
have  enforced  the  use  in  favour  of  B.  notwithstanding 
that,  by  the  rules  of  law,  the  estate  of  B.  would  have  i 
been  void(/).     Here  we  have  an  instance  of  an  exe-  | 
cutory  interest  in  the  shape  of  a  springing  use,  giving 
to  B.  a  future  estate  arising  on  the  morrow  of  its  own 
strength,  depending  on  no  prior  estate,  and  therefore 
not  liable  to  be  destroyed  by  its  jDrop  falling.     When  The  Statute 
the  Statute  of  Uses  (r/)  was  passed,  the  jurisdiction  of 
the  Court  of  Chancery  over  uses  was  at  once  annihilated. 
But  uses  in  becoming,  by  virtue  of  the  statute,  estates ' 
at  law,  brought  with  them  into  the  courts  of  law  many 
of   the  attributes,  which   they  had   before   possessed 
while  subjects  of  the  Court  of  Chancery.     Amongst  Exeentory 
others  which  remained  untouched,  was  this  capabilit}'  afi'^^^y'^J^'/^ 
of  being  disposed  of  in  such  a  way  as  to  create  exe- 
cutory interests.     The   legal   seisin   or  possession  of 
lands   became   then,   for    the    iirst    time,   disposable 
without  the  observance  of  the  formalities  previously 
required  (//) ;    and,  amongst  the  dispositions  allowed, 
were  these  executory  interests,  in  which  the  legal  seisin 
is  shifted  about  from  one  person  to  another,  at  the 
mercy  of  the  springing  uses,  to  which  the  seisin  has 
been  indissolubly  united  by  the  Act  of  Parliament : 

00  Ante,  pp.  171—17:1  (g)  27  H-ii.  Vlir.  c.  10;  anlr 

(e)  Uutl.  u.  (a)  to  Fearne  C.  R.  p.  174. 
384.  (?0  See  ante.  i>i>.  177, 202-2(i5. 

■    (/)  Ante,  p.  :!G2. 
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accordingly  it  now  happens  that  by  means  of  uses,  the 
legal  seisin  or  possession  of  lands  may  be  shifted  from 
one  person  to  another  in  an  endless  variety  of  ways. 
We  have  seen  (/),  that  a  conveyance  to  B.  and  his 
heirs  to  hold  from  to-morrow  is  al^solutely  void.  But 
by  means  of  shifting  uses,  the  desired  result  may  be 
accomplished ;  for,  an  estate  may  be  conveyed  to  A. 
and  his  heirs,  to  the  use  of  the  conveying  party  and 
his  heirs  until  to-morrow,  and  then  to  the  use  of  B. 
Example:—    and  his  heirs.     A  very  common  instance  of  such  a 

1"o  tlie  use  of      -i  •p,-  •  -..  ■  ,,■,  , 

A.  and  Jiis       sliiitnig  use  occurs  m  an  ordmary  marriage  settlement 
Jieirs  until  a     of  lands.     Supposing  A.  to  be  the  settlor,  the  lands 

marriage,  and  i 

alter  the  are  then  conveyed  by  him,  by  a  settlement  executed 
oa^ie"u^c-9*°  ^  ^^y  °^'  ^""^'^  before  the  marriage,  to  the  trustees  (say 
B,  and  C.  and  their  heirs)  "  to  the  use  of  A.  and  his 
heirs  until  the  intended  marriage  shall  be  solemnized, 
and  from  and  immediately  after  the  solemnization 
thereof,"'  to  the  uses  agreed  on ;  for  example  to  the 
use  of  T).,  the  intended  husband,  and  his  assigns  for 
his  life,  and  so  on  (/.).  Here  B.  and  C.  take  no  per- 
manent estate  at  all,  as  we  have  already  seen  (/).  A. 
continues  as  he  was,  a  tenant  in  fee  simple  until  the 
marriage ;  and  if  the  marriage  should  never  happen, 
his  estate  in  fee  simple  will  continue  with  him  un- 
touched. But,  the  moment  the  marriage  takes  place, 
- — without  any  further  thought  or  care  of  the  parties, 
■ — the  seisin  or  possession  of  the  lands  shifts  away 
from  A.  to  vest  in  D.,  the  intended  husband,  for  his 
life  according  to  the  disposition  made  by  the  settle- 
ment. After  the  execution  of  the  settlement,  and 
until  the  marriage  takes  place,  the  interest  of  all  the 
parties,  except  the  settlor,  is  future,  and  contingent 
also  on  the  event  of  the  marriage.  But  the  life  estate 
of  D.,  the  intended  husband,  is  not  an  interest  of  the 
kind  called  a  contingent  remainder.    For,  the  estate 

(t)  Ante,  p.  362.  siven  in  Part  VI.,  post. 

(/O  See  the  form  of  acttlement  (I)  Ante,  pp.  177,  209,  210. 
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which  precedes  it,  namely,  that  of  A.,  is  an  estate  in 
fee  simple,  after  which  no  remainder  can  be  limited. 
The  use  to  D.  for  his  life  springs  up  on  the  marriage 
taking  place,  and  puts  an  end  at  once  and  for  ever  to 
the  estate  in  fee  simple  which  belonged  to  A.     Here, 
then,  is  the  destruction  of  one  estate,  and  the  sub- 
stitution of  another.     The  possession  of  A.  is  wrested 
from  him  by  the  use  to  D.,  instead  of  D.'s  estate 
waiting  till  A.'s  possession  is  over,  as  it  must  have 
done   had    it    been   merely   a    remainder.      Another  Another 
instance  of  the  application  of  a  shifting  use  occurs  in  "'^  '^"*'^* 
those  cases  in  which  it  is  wished  that  any  person  who 
shall  become  entitled  under  the  settlement  shall  take 
the  name  and  arms  of  the  settlor.     In  such  a  case,  Xamo  ami 
the  intention  of  the  settlor  is  enforced  by  means  of  a  ^^°^^- 
shifting  clause,  under  which,  if  the  party  for  the  time 
l)eing  entitled  should  refuse  or  neglect,  within  a  definite 
time,  to  assume  the  name  and  bear  the  arms,  the  lands 
will  shift  away  from  him,  and  vest  in  the  person  next 
entitled  in  remainder. 

From  the  above  examples,  an  idea  may  be  formed 
oE  the  shifts  and  devices  which  can  now  be  effected  in 
settlements  of  land,  b}-  means  of  springing  and  shift- 
ing uses.  By  means  of  a  use,  a  future  estate  may  bo 
made  to  spring  up  with  certainty  at  a  given  time. 
It  may  be  thought,  therefore,  that  contingent  re- 
mainders, having  until  recently  been  destructible, 
would  never  have  been  made  use  of  in  modern  con- 
veyancing, but  that  everything  would  have  been  made 
to  assume  the  shape  of  an  executory  interest.  This, 
however,  is  not  the  case.  For,  in  many  instances, 
future  estates  are  necessarily  required  to  wait  for  the 
regular  expiration  of  those  which  precede  them  ;  and, 
when  this  is  the  case,  no  art  or  devices  can  prevent 
such  estates  from  being  what  they  are,  contingent 
remainders.     The  only  thing  that  could  formerly  be 
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(lone,  was  to  take  care  for  their  preservation,  by  means 
Xo  limitation  ^f  trustees  for  that  i)urpose.     For,  the  law,  having 

construed  as  .         .,      . 

!i  shifting  use  hcen  acquanited  with  remainders  long  }3efore  uses  were 
m'ardecras'ii  ii^t^'cx^i^cetl  iuto  it,  will  never  construe  any  limitation 
remainder.       to  be  a  springing  or  shifting  use,  which,  by  any  fair 

interpretation,  can  l)e  regarded  as  a  remainder,  whether 

vested  or  contingent  (m). 


ScintiUa 
juris. 


The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difficulties  to  the  early  lawyers,  in  con- 
sequence of  the  supposed  necessity  that  there  should, 
at  the  time  of  the  happening  of  the  contingency  on 
which  the  use  was  to  shift,  be  some  person  seised  to 
the  use  then  intended  to  take  effect.  If  a  conveyance 
were  made  to  B.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  until  a  marriage  or  other  event,  and  afterwards 
to  the  use  of  C.  and  his  heirs,  it  was  said  that  the  use 
was  executed  in  A.  and  his  heirs  by  the  statute,  and 
that  as  this  use  was  co-extensive  with  the  seisin  of  B., 
B.  could  have  no  actual  seisin  remaining  in  him.  The 
event  now  happens.  Who  is  seised  to  the  use  of  C.  ? 
In  answ^er  to  this  question  it  was  held  that  the  original 
seisin  reverts  back  to  B.,  and  that  on  the  event  happen- 
ing he  becomes  seised  to  the  use  of  C.  And  to  support 
this  doctrine  it  was  further  held  that  meantime  a 
possibility  of  seisin,  or  sciiitiUa  juris,  remained  vested 
in  B.  But  this  doctrine,  though  strenuously  main- 
tained in  theory,  was  never  attended  to  in  practice. 
And  in  modern  times  the  opinion  contended  for  by 
Lord  St.  Leonards  was  generally  adopted,  that  in  fact 
no  scintilla  w'hatever  remained  in  B.,  but  that  he  was, 
by  force  of  the  statute,  immediately  divested  of  all 
estate,  and  that  the  uses  thenceforward  took  effect  as 


(n»)  Foarne  C.  K.  38G— 39."i, 
.')2(j;  Doe  d.  Harris  v.  Howell, 
10  B.  &  C.  191,  197;  1  Prest. 
Abst.  130 ;  White  v.  Summer'', 
1908,  2  Ch.  250.     See  lie  Lech- 


mere  and  Lloyd,  18  Ch.  D.  524; 
Bean  v.  Dean,  1891,  3  Ch.  150; 
Symes  v.  Symes,  189G,  1  Ch.  272; 
lie  Wrightson,  1904,  2  Ch.  95. 
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legal  estates  according  to  their  limitations,  by  relation 
to  the  original  seisin  momentarily  vested  in  B.  (»). 
Finally  an  Act  of   1860  declared  the   law  to  be  in  Ndw 
accordance   with    Lord  St.   Leonards's    opinion,    and  ^^J*^^''^'^'^"'^- 
gravely  abolished  the  existence  of  srintiUa  jnria  {<>). 

One  of  the  most  convenient  and  useful  applications  puwcrB. 
of  springing  uses  occurs  in  the  case  of  poivers,  which  ^ 
are  methods  of  causing  a  use,  with  its  accompanying 
estate,  to  spring  up  at  the  will  of  any  given  person  {p)  : 
— Thus,  lands  may  be  conveyed  to  A.  and  his  heirs  Example, 
to  such  uses  as  B.  shall,  by  any  deed  or  by  his  will, 
ajDpoint,  and  in  default  of  and  until  any  such  appoint- 
ment to  the  use  of  C.  and  his  heirs,  or  to  any  other 
uses.    These  uses  will  accordingly  confer  vested  estates 
on  C,  or  the  parties  having  them,  subject  to  be  divested 
or  destroyed  at  any  time  by  B.  exercising  his  pmrcr 
of  appointment.     Here  B.,  though  not  owner  of  the 
property,  has  yet  the  power  at  any  time,  at  once  to 
dispose  of  it  by  executing  a  deed;  and  if  he  should 
please  to  appoint  it  to  the  use  of  himself  and  his  heirs, 
he  is  at  perfect  liberty  so  to  do ;  or  by  virtue  of  his 
power,  he  may  dispose  of  it  by  his  will.     Such  a  power 
of  appointment  is  evidently  a  privilege  of  great  value ;  j 
it  is  nearly  as  good  as  ownership ;  and  it  has  accord- 
ingly been  made  to  share  the  liabilities  of  ownership. 
Thus,  under   the    Judgments    Act,   1838,  the  sherilf  CrcJitors' 
may  deliver  execution  under  the  writ  of  elegit  of  all  '^'^'  ^  ^' 

(»i)  Su^rd.  Pow.  19.  originally  vested   in   the   prrsdi 

(o)  Stilt.   '23  &  24  Vict.  c.  ^jS,  neised    to    llio    usfs;     and     tliu 

8.  7,  whicli  )novi(le.s  tliat  where;  continued    e.\istenee    in    liim    or 

by  any  iustruuient  any  heredita-  elsewhere   of  any  seisin  to  uses 

rnents    have    been    or    shall    be  or    scintilla,  juris   shall    not    bo 

limited   to   uses,  all    u.se.s   there-  deemed  necessary  for  the  snjiport 

undrr,  whether  t'xpressed  or  iui-  of,  or  to  irive  eft'eet  to,  future  or 

plied  by  law,  and  whether  inimr-  e(intin'4cnt     or    executory     uses; 

diatc  or  future,  or  couliui;-ent  or  lun-  shall  .any  siich  seisin  to  uses 

executory,  or  to  be  declared  under  or   fciidillti  Juii^    be    deemed   to 

any     power     therein     contained,  be  suspended,  or  to  remain  or  to 

shall    take,    effect    when    and    as  subsist  in  hint  or  elsi-wheri'. 
they   arise,  by    force   of  and   by  ( p)  See  Co.  Litt.  "JTi  b,  n.  (I), 

relation  to  the  estate  and  seisin  YII.  1. 
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hereditaments,  over  which  a  judgmeiit  delator  shaU  at 
the  time  of  the  judgment,  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his  own 
Baukriiptcy.  benefit  {q).  And  by  the  Bankruptcy  Act,  1883,  the 
trustee  for  the  creditors  of  any  person  becoming  bank- 
rupt may  exercise,  for  the  benefit  of  his  creditors,  all 
powers  (except  the  right  of  nomination  to  a  vacant 
ecclesiastical  benefice)  which  might  have  been  ex- 
ercised by  the  bankrupt  for  his  own  benefit  at  the 
commencement  of  his  bankruptcy  or  before  his  dis- 

I  charge  (/■)•  So  that,  in  the  example  we  have  taken, 
the  estate  of  C.  is  liable  to  be  defeated  by  any  judgment 
creditor  of  B.  taking  the  lands  in  execution,  or  in  the 
event  of  B."s  bankruptcy,  as  well  as  by  an  appoint- 
ment made  by  B.  But  if  B.  should  die  before  the 
lands  have  been  aftected  by  any  judgment  against 
him  (s),  and  without  having  been  bankrupt  or  having 
made  any  appointment  by  deed  or  will,  C.  will  become 

s  indefeasibly  entitled  to  the  lands ;  which  will  be  no 

1  longer  subject  to  B.'s  debts  (0-  If,  however,  B.  should 
exercise  the  power  by  deed  or  will  in  favour  of  a 
volunteer  (or  person  not  claiming  for  valuable  con- 

I  sideration  {ii) ),  he  will  be  considered  to  have  made 
the  lands  his  own ;  and  they  will  therefore  be  liable 
to  satisfy  all  his  debts  after  his  death,  but  not  until 
all  his  other  property  has  been  exhausted  (/•)•     Where 

(q)  Stat.    1   &   2  Yict.  c.  110,  former     Acts     gave     a     similar 

s.  ii;  ante,  p.  271.     By  sect.  13,  power  to  the   assignees    of    the 

judgments    were    also     made    a  bankrupt;  see  stats.  6  Geo.  IV. 

charge  on   such    hereditaments  :  c.  16,  s.  77;  12  &  13  Yict.  c.  106, 

but  the  effect  of  the  Act  iu  this  s.  147. 

respect  has  been  modiiicd  by  later  («)  See  ante,  pp.  272 — 276. 

Acts   of    1860,   1864,   1888,   and  (0  Holmes  v.    Coghilh   7   Yes. 

1900,  iu  the  manner  explained  in  499,  12  Yes.  206. 
the  chapter  on  Creditors'  Eights ;  (w)  Ante,  p.  79. 

an^,  pp.  272— 276.  (i)  Sug.    Few.    474;    Fleming 

(r)  Stat.  46  &  47  Vict.  c.  52,  v.  Buchanan,  3  De  G.  M.  &  G. 

ss.  44,  56 ;  Nichols  to  Nixey,  29  976 ;     Bey  fas    v.    Lauiey,    1903, 

Oh.  D.  1005.     Stat.  32  &  33  Yict.  A.   C.  411 ;  ante,  p.  220,  n.  (.;) ; 

c.  71,  ss.  15,  par.  (4),  25,  par.  (5),  see  Williams  v.   Williams,  1900, 

were   to  the  same   effect.      The  1  Ch.  152,  sed  qitxre. 
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a  general  power  of  appointment  is  exercisable  by  will  i 
only,  the  property  subject  thereto  cannot  be   taken' 
under  any  execution  against  the  donee  of  the  power ;  i 
and  the  power  remains  exercisable  by  him,  notwith- 
standing his  l)ankruptcy  (./).    Under  the  Land  Transfer  ULvoiutiun 
Act,  1897  (//),  on  the   death   after  that  year  of   any  appointor'K 
person  entitled  to   a  general  power   of  appointment  '^^''^^h  of  real 
over  real   estate   and  having  exercised  the  same  by  ixnntrd  i.y 
will,  the  property  appointed  vests  in  his  executors  or  a -'cmTal' 
administrator  in  the  same  manner  as  his  own  real  jwwcr. 
estate  (z) ;  but  the  appointee  remains  entitled  thereto 
in  equity  in  the  same  manner  as  a  devisee  of  the 
testator's  own  estate,  and  has  the  like  right  of  requir- 
ing a  conveyance  of  the  property,  if  not  wanted   to 
satisfy  the  testator's  debts  or  funeral  or  testamentary 
expenses,  from  his  personal  representatives  (a) • 

Suppose,  then,  that  B.  should  exercise  his  power,  and  Exercise  uf 
appoint  the  lands  by  deed,  to  the  use  of  D.  and  his  dc^d!^  ^ 
heirs.     In  this  case  the  execution  by  B.  of  the  instru- 
ment required  by  the  power,  is  the  event  on  Mhich  the 
use  is  to  spring  up,  and  to  destroy  the  estate  already 
existing.     The  moment,  therefore,  that  B.  has   duly 
executed  his  power  of  appointment  over  the  use  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee  simple 
in  possession  vested  in  him,  by  virtue  of  the  Statute 
of  Uses,  in  respect  of  the  use  so  appointed  in  his  favour ; 
and  the  previously  existing  estate  of  C.  is  thenceforth 
completely  at  an  end.     The  power  of  disposition  excr-  'i"''«  i>"wcr  is 
cised  by  B.  extends,  it  will  be  observed,  only  to  the  use^"^^'^ 
use  of  the  lands  ;  and  the  fee  simple  is  vested  in  the 
appointee,  solely  by  virtue  of  the  operation  of  the  Statute 

(x)  lie  (laedallu,  190."),  2   Cli.  the  bankruptcy. 

v5;{l,  decidin.L,'  tliiit,  if  the  doiuc  (y)  Stat,  (ju  &  (jl  Vict.  c.  Go, 

of  such  a   power  dio  au  uiidis-  b.  1  (2). 

charged   buui<rupt   iiaviug  exer-  (2)  Ante,   pj).    2!),  75,  85,  i;?3, 

cised  the  power  in  favour  of  a  IHK,  186,  I'.H,  2(KS,  'Jl'.t,  224,  ;{54. 

volunteer,  the  properly  ia  subject  (a)  Ante,  pp.  '2'J,  7."),   b5,  133, 

pnly  to  his  debts  incurred  since  139,  220,  225. 
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of  Uses,  which  always  instantly  annexes  the  legal  estate 
to  the  use  {h).  If,  therefore,  B.  were  to  make  an  appoint- 
ment of  the  lands,  in  pursuance  of  his  power,  to  1).  and 
his  heirs,  /o  tlic  use  of  K.  and  ]ns  hcirn,  J),  would  still 
have  the  use,  which  is  all  that  B.  has  to  dispose  of ;  and 
the  use  to  E.  would  be  a  use  upon  a  use,  which,  as  wo 
have  seen  {<■),  is  not  executed,  or  made  into  a  legal  estate 
by  the  Statute  of  Uses.  E.,  therefore,  would  obtain  no 
estate  at  law  ;  although  the  Court  would  in  accordance 
with  the  expressed  intention,  consider  him  beneficially 
entitled,  and  would  treat  him  as  the  owner  of  an  equitable 
estate  in  fee  simple,  obliging  D.  to  hold  his  legal  estate 
merely  as  a  trustee  for  E.  and  his  heirs  {<!). 


Tlie  terms 
and  formali- 
tioa  of  the 
power  must 
be  complied 
with. 


Power  to  be 
exercised  by 
writing  under 
hand  and  seal, 
attested  by 
witnesses. 


In  the  exercise  of  a  power  it  is  absolutely  necessary 
that  the  terms  of  the  power,  and  all  the  formalities 
required  by  it,  should  be  strictly  complied  with.  If  the 
pOAver  should  require  a  deed  only,  a  n-ill  will  not  do  ;  or, 
if  a  ifiU  only,  then  it  cannot  be  exercised  by  a  deed  (e), 
or  by  any  other  act  to  take  effect  in  the  lifetime  of  the 
person  exercising  the  power  (f).  So  if  the  power  is  to 
be  exercised  by  a  deed  attested  by  ttro  witnesses,  then  a 
deed  attested  by  one  witness  only  will  be  insufficient  (//). 
This  strict  compliance  with  the  terms  of  the  power  was 
carried  to  a  great  length  by  the  Courts  of  law ;  so  much 
so  that  where  a  power  was  required  to  be  exercised  by  a 
writing  under  hand  and  seal  attested'  by  icitnesses,  the 
exercise  of  the  power  was  held  to  be  invalid  if  the 
witnesses  did  not  sign  a  written  attestation  of  the 
signature  of  the  deed,  as  well  as  of  the  sealing  (//). 
The  decision  of  this  point  was  rather  a  surprise  upon 


(b)  See  cmte,  pp.  174 — 176. 

(c)  Ante,  pp.  178—180. 

(d)  Sngd.  Pow.  191. 

(e)  Marjoribanks  v.  HovetuJen, 
1  Drury,  11. 

(/)  Suo-d.  Pow.  210;  1  Chance 
on  Powers,  ch.  9,  pp.  '27:!  .<2. ; 
Be  Varhin,  1892,  3  Ch.  510. 


(ff)  Sugd.  Pow.  207  sq.  ;  1 
Chance  on  Powers,  3:^1. 

(h)   Wright     V.      Wahefor,},  \ 

Taunt.  213 ;  Doe  d.  Mans^jield  v. 

Feach,  2  M.  &  S.  576,  lo  E.  E. 
3G1 ;  Wright  v.  Barlotc,  3  M.  &  S- 
512,  10  E.  E.  339. 
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the  profession,  who  had  l)een  accustomed  to  attest  deeds 
by  an  indorsement,  in  the  words  "  sealed  and  deUvered 
by  the  within-named  B.  in  the  presence  of,"  instead  of 
wording  the  attestation,  as  in  such  a  case  this  decision 
required,  "  Si(jned,  sealed,  and  delivered,"  &c.  In  order, 
therefore,  to  render  valid  the  many  deeds  which  by  this 
decision  were  rendered  nugatory,  an  Act  of  Parlia-  Stat.  54  Geo. 
ment  (0  was  passed  by  which  the  defect  thus  arising  ^^^•*'"  ^^^' 
was  cured,  as  to  all  deeds  and  instruments  intended  to 
exercise  powers,  which  were  executed  prior  to  the  30th  of 
July,  1814,  the  day  of  the  passing  of  the  Act.  But  as 
the  Act  had  no  prospective  operation,  the  words  "sir/ned, 
sealed,  and  delivered  "  were  still  necessary  to  be  used  in 
the  attestation,  in  all  cases  where  the  power  was  to  be 
exercised  by  writing  under  hand  and  seal,  aftcsfcd  hij 
witnesses  (./' ).  It  is,  however,  now  provided  by  an  Act  of  Now  cnact- 
1859,  that  a  deed  thereafter  executed  in  the  presence  of  "^^°  * 
and  attested  by  tiro  or  more  witnesses  in  the  manner  in 
which  deeds  are  ordinarily  executed  and  attested,  shall, 
so  far  as  respects  the  execution  and  attestation  thereof, 
be  a  valid  execution  of  the  power  of  appointment  by  deed 
or  by  any  instrument  in  writing  not  testamentary;  not- 
withstanding it  shall  have  been  expressly  required  that 
a  deed  or  instrument  in  writing  made  in  exercise  of  such 
power  should  be  executed  or  attested  with  some  additional 
or  other  form  of  execution  or  attestation,  or  solemnity. 
Provided  always,  that  this  provision  shall  not  operate  to 
defeat  any  direction  in  the  instrument  creating  the  power 
that  the  consent  of  any  particular  person  shall  be  neces- 
sary to  a  valid  execution,  or  that  any  act  shall  be  per- 
formed in  order  to  give  validity  to  any  appointment, 
having  no  relation  to  the  mode  of  executing  and  attest- 
ing the  instrument ;  and  nothing  contained  in  the  Act  ^ 

(i)  54  Geo.  III.  c.  I(i8.  Wake/ord  now  overrulod  by  tho 

(j)  See,   howcvur,    Vincent    r.  case  of  Bimhtt  v.   Dnc  d.  SpUs- 

Bighop  of  Sodor  and  Mmu  5  l^x.  hnry,  JO  Cl.  &  Kio.  WhK  (">  ;\1imi.  & 

G.S2,  GS)i5,  ill  whie'li  case  tho  Court  (Jr.   oSli.      See  also  lie  liirlntlf.' 

of  Kxchequor  intimated  that  they  TruKts,  1  J.  &  Jf.  70,  7'2,  aftirmod, 

conaidered  tlie  case  of  Wright  v.  Newton  v.  Iiicheti»,[t  II.  L.  C.  2U?. 
W.R.P.  25 
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shall  prevent  the  donee  of  a  power  from  executing 
it  conformably  to  the  power  by  writing,  or  otherwise 
than  by  an  instrument  executed  and  attested  as  an 
ordinary  deed ;  and  to  any  such  execution  of  a  power 
this  provision  shall  not  extend  (/.). 

Equitable  re-  This  strict  construction  adopted  by  the  Courts  of  law, 
\'^f  T  *^^^  ^^^  ^^^®  ^^^^  °^  instruments  exercising  powers,  is  in  some 
execution  of  degree  counterbalanced  by  the  practice  which  prevailed 
^"^^*^'^^'  in  the  Court  of  Chancery  to  give  relief  in  certain  cases, 

when  a  power  had  been  defectively  exercised,— a  relief 
still  afforded  by  the  High  Court  of  Justice,  now  that  the 
Court  of  Chancery  has  been  abolished.  If  the  Courts 
of  law  have  gone  to  the  very  limit  of  strictness,  for  the 
benefit  of  the  persons  entitled  in  default  of  appointment, 
the  Court  of  Chancery,  on  the  other  hand,  appears  to 
have  overstepped  the  proper  boundaries  of  its  jurisdic- 
tion in  favour  of  the  appointee  (/)•  For,  if  the  intended 
appointee  be  a  purchaser  from  the  person  intending  to 
exercise  the  power,  or  a  creditor  of  such  person,  or  his 
wife,  or  his  child,  or  if  the  appointment  be  for  a 
charitable  purpose, — in  any  of  these  cases,  equity  will 
aid  the  defective  execution  of  the  power  (m) ;  in  other 
words,  the  Court  will  compel  the  person  in  possession  of 
the  estate,  who  was  to  hold  it  until  the  power  was  duly 
exercised,  to  give  it  up  on  an  undue  execution  of  such 
power.  It  is  certainly  hard  that,  for  want  of  a  little 
caution,  a  purchaser  should  lose  his  purchase  or  a 
creditor  his  security,  or  that  a  wife  or  child  should  be 
unprovided  for ;  but  it  may  well  be  doubted  whether  it  be 
truly  equitable,  for  their  sakes,  to  deprive  the  person  in 
possession  ;  for  the  lands  were  originally  given  to  him 
to  hold  until  the  happening  of  an  event  (the  execution 
of  the  power),  which,  if  the  power  be  not  duly  executed, 
has  in  fact  never  taken  place. 

(k)  Stat.  22  &  23  Vict.  c.  35,  (m)  Sugd.    Tow.  534.  535  ;    2 

B.  12 ;  passed  13th  Aug.  1859.  f  hance  on  Powers,  c.  23,  p.  488 

(Z)  See  7  Yes.  506 ;  Sugd.  Pow.  sq. ;   Litcena  v.  Lucena.  5  Beav. 

532  sq.                              ^  249 ;  Re  Walker,  1908,  1  Ch.  560. 
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The  above  remarks  equally  apply  to  the  exercise  of  F-xcrciso  of 
a  i)ower  by  will.    Formerly,  every  execution  of  a  power  ^^^^'^  ^  ^^ 
to  appoint  by  will  was  obliged  to  be  effected  by  a  will 
conformed,  in  the  number  of  its  witnesses  and  other 
circumstances  of  its  execution,  to  the  requisitions  of 
the  power.    But  the  Wills  Act  of  1837  (//)  requires  that  Wills  Act. 
all  wills  should  be  executed  and  attested  in  the  same  \ 
uniform  way  (o) ;  and  it  accordingly  enacts  (;>),  that  no 
appointment  made  by  will  in  exercise  of  any  power  shall   ' 
be  valid,  unless  the  same  be  executed  in  the  manner 
required  by  the  Act :  and  that  every  will  executed  in 
the  manner  thereby  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by  will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  will  made 
in  exercise  of  such  i)ower  should  l^e  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 

These  powers  of  appointment,  viewed  in  regard  to  rowers  of 

,  T       •     T    •  T      1        1  ,  •       i.1  •       alieuiition 

the  mdividuals  who  are  to  exercise  them,  are  a  species  unconnected 
of  dominion  over  property,  quite  distinct  from  that  free  ^V!^  ^.^I?^""' 

•  1  •   1    ,  •  ship  differ 

right  of  alienation  which  has  now  become  inseparably  from  aiicna- 
annexed  to  every  estate,  except  an  estate  tail,  to  which  of^owuersMn^^ 
a  modified  right  of  alienation  only  belongs.    As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  less 
ancient  date  than  the  right  of  alienation  annexed  to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.     Thus  a  man  might  Apiioint- 
exercise  a  power  of  appointment  in  favour  of  himself  ™,*t"vcen 
or  of  his  wife  (7)  ;  although,  as  we  have  seen  (/•),  a  man  imsbinul  mi'l 
cannot,  by  virtue  of  his  ownership,  directly  convey  to 
himself,  and  could  not,  previously  to  the  year  1882, 
so  convey  to   his  wife.     So  we  have  seen  (.sj  that  a 

(>i)  7  Will.  IV.  &  1  Vict.  c.  -M.  Youwi,    11)00,    2    Cli.    :i;;y  ;    lie 

(o)  Sec  ante,  p.  24:i.  Walker,  iy08.  1  I'll.  40_'. 

(p)  Sect.  10;   lii'  Barneti.lWS,  (q)  Su^d.  Tow.  471. 

1  Ob.  402.    See  Hummel  v.  Hum-  (j)  Ante.  pp.  201  •,  312. 

met,  1898,  1  Cli.  642;  Re  Price,  (/)  Ante,  pp.  30U— 311. 

1900,    1    Ch.    443;    Barretto    v. 


wife. 
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^larricd 
woman  might 

fXLTCiso 

powers. 


Infants'  mar- 
riage settle- 
ments. 


Sic. 


married  woman  could  not  formerly  convey  her  estates 
without  a  Jhic,  levied  by  her  husband  and  herself,  in 
which  she  was  separately  examined ;  and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 
deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  by  her  to 
be  her  own  act  and  deed.  But  a  power  of  appointment 
either  by  deed  or  will  might  be  given  to  any  woman ; 
and  whether  given  to  her  when  married  or  when  single, 
she  might  exercise  such  a  power  without  the  consent  of 
any  husband  to  whom  she  might  then  or  thereafter  be 
married  (0  ;  and  the  power  might  be  exercised  in  favour 
of  her  husband,  or  of  any  one  else  (ii).  The  Act  of 
Parliament  to  which  we  have  before  referred  (.r),  for 
enabling  infants  to  make  binding  settlements  on  their 
marriage,  with  the  sanction  of  the  Court  of  Chancery, 
extends  to  property  over  which  the  infant  has  any  power 
of  appointment,  unless  it  be  expressly  declared  that  the 
power  shall  not  be  exercised  by  an  infant  (ij).  But  the 
Act  provides,  that  in  case  any  appointment  under  a 
power  of  appointment,  or  any  disentailing  assurance, 
shall  have  been  executed  by  any  infant  tenant  in  tail 
under  the  Act,  and  such  infant  shall  afterwards  die 
under  age,  such  appointment  or  disentailing  assurance 
shall  thereupon  become  absolutely  void  (z). 


Ignorance  of 
the  nature  of 
powers  has 
caused  dis- 
appointment 
of  inteutiou. 


The  power  to  dispose  of  property  independently  of 
any  ownershii),though  established  for  some  three  centu- 
ries, is  at  the  present  day  frequently  unknown  to  those 
to  whom  such  a  power  may  belong.  This  ignorance  has 
often  given  rise  to  difficulties  and  the  disappointment 
of  intention  in  consequence  of  the  execution  of  powers 


(<)  Doe  d.  Blomfield  v.  Eyre, 
3  C.  B.  5:.7.  .)  C.  B.  713. 

(m)  Suiid.  row.  471. 

(a;)  Ante,  p.  296. 

(j/)  Stat.  IS  &  19  Vict.  c.  43, 
8.  1.  See  Re  Cardross's  Settle- 
ment, 7  Ch.  D.  728. 


(z)  Sect.  2.  It  has  been  held 
tliat  appointments  made  under 
the  Act,  by  infants,  who  are  not 
tenants  in  tail,  do  not  become 
void  on  their  death  imder  age : 
Re  Scott,  1891,  1  Ch.  298.  ' 
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by  instruments  of  an  informal  nature,  particularly  by 
wills,  too  often  drawn  by  the  parties  themselves.  A  tes- 
tator would,  in  general  terms,  give  all  his  estate  or  all 
his  property ;  and  because  over  some  of  it  he  had  only 
a  power  of  appointment,  and  not  any  actual  ownership, 
his  intention,  till  lately,  was  defeated.  For  such  a 
general  devise  was  no  execution  of  his  power  of 
appointment,  but  operated  only  on  the  property  that 
was  his  own.  He  ought  to  have  given  not  only  all  that 
he  had,  but  also  all  of  which  he  had  any  power  to 
dispose.  The  Wills  Act  of  1837  (a)  provided  a  remedy 
for  such  cases,  by  enacting  (Ii)  that  a  general  devise  of  A  general 
the  real  estate  of   a   testator  shall  be   construed   to  ?,pp,^'„[ment 

include  anv  real  estate  which  he  may  have  ijower  to  »ow  executed 

•  1  . ,  •    ,  •  X  1    by  ii  gineial 

apponit  ni  any  manner  he  may  thnik  proper  (c),  and  devise. 

shall  operate  as  an  execution  of  such  power,  unless  a 

contrary  intention  shall  appear  by  the  will. 

A  power  of  appointment  may  sometimes  belong  to  a  A  power  may 
person  concurrently  with  the  ordinary  power  of  aliena-  rently^'wu"/ ' 
tion  arising  from  the  ownership  of  an  estate  in  the  owm-r.sliii). 
lands.     Thus  lands  may  l)e  limited  to  such  uses  as  A. 
shall  appoint,  and  in  default  of  and  until  appointment 
to  the  use  of  A.  and  his  heirs  (d).     And  in  such  a  case  A  power  may 
A.  may  dispose  of  the  lands  either  by  exercise  of  his  Juisiied  or 
power  (r),  or  by  conveyance  of  his  estate  (/").     If  he  suspend.d  by 

^  ^  ''  "^  .      .      ,  .       .      ,    .      ,     a  ctinveyauce 

exercises  his  power  the  estate  hmited  to  Inm  ni  deiault  of  the  estate, 
of  appointment  is  thenceforth  defeated  and  destroyed ; 
and,  on  the  other  hand,  if  he  conveys  his  estate,  his 
power  is  thenceforward  cxtlnynisJird,  and  cannot  be 
exercised  by  him  in  derogation  of  his  own  conveyance. 

(a)  Stat.  7  Will.  lY.  &  1  Vict.  (d)  Sir  Edwiir<l  Clere's  caxp,  0 

c.  2G.  llej).   17  b;   Mniindrell  v.  Mmni- 

'  (6)  Sect.  27.  >lr,lU  10  Y,  s.  L'lC 

(c)  Cloven  V.  Aivdrp,  I'i  lieav.  (e)  lionch  v.  Wadhum,  li  Kast, 

G(H:    lie   Milh,  :H  Cli.   D.  1S(J ;  "289. 

Ue    Wdliam^i    42  Gli.   D.   ItS  ;  R,-  (/)  Cox  v.  Cliamherliin,  4  Ves, 

Bi/rou'>^    SeWnnent.    ISitl.    '^   Cli.  iV.W  \    Wiinne  v.    (irillUh,  :?  IJin;^. 

474  ;  Ue  llayeg,  I'.KKi,  2  Cli.  ;!32,  171),  10  J.  I?.  Moore,  .".92,  T.  B.  &  (J. 

335.  92:;,  1  i{iiHs.  28:;. 
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So  if,  Instead  of  conveying  his  own  estate,  lie  should 
convey  only  a  partial  interest,  his  power  would  l^e 
suspended  as  to  such  interest,  although  in  other  respects 
it  would  remain  in  force ;  that  is,  he  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  ohject  may  he  accomplished  either  hy 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 
estate,  care  should  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  intended 
to  operate.  Under  such  circumstances  it  is  very  useful 
first  to  exercise  the  power,  and  afterwards  to  convey 
the  est&te  hij  way  of  furtlier  assarancr  onli/ ;  in  which 
case,  if  the  power  is  valid  and  subsisting,  the  subse- 
quent conveyance  is  of  course  inoperative  (f/) ;  but  if 
the  power  should  by  any  means  have  been  suspended  or 
extinguished,  then  the  conveyance  takes  effect. 


iModern 
method  of 
Ijarring 
dower. 


The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  operation 
by  the  usual  form  of  modern  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  1st  of 
January,  1834,  or  whenever,  as  sometimes  happened, 
it  was  wished  to  render  unnecessary  any  evidence  that 
he  was  not  so  married.  We  have  seen  (It)  that  the 
dower  of  such  women  as  were  married  on  or  before 
the  1st  day  of  January,  1834,  remained  subject  to  the 
ancient  law :  and  the  inconvenience  of  taking  a  con- 
veyance to  the  purchaser  jointly  with  a  trustee,  for  the 
purpose  of  barring  dower,  has  also  been  pointed  out  (/). 
The  modern  method  of  effecting  this  object,  and  at  the 
same  time  of  conferring  on  the  purchaser  full  power  of 
disposition  over  the  land,  without  the  concurrence  of 
any  other  person,  was  as  follows :  A  general  power  of 
appointment  by  deed  was  in  the  first  place  given  to  the 


(g)  liay  v.  Fung.  5  ^Miid.  310. 
f)  B.  &  A.  561 ;  Doe  d.  Wigan  v. 
Jones.  10  B.  &  C.  459. 


(7t)  Ante,  p.  322. 
(«)  Ante,  p.  325. 
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purchaser,  by  means  of  which  he  was  entitled  to  dispose  . 
of  the  lands  for  any  estate  at  any  time  during  his  life. 
In  default  of  and  until  appointment,  the  land  was  then  k) 
given  to  the  purchaser  for  his  life,  and  after  the  deter- 
mination of  his  life  interest  by  any  means  in  his  lifethne, 
a  remainder  (which,  as  we  have  seen  (k),  was  vested) 
was  limited  to  a  trustee  and  his  heirs  during  the 
purchaser's  life.  This  remainder  was  then  followed 
by  an  ultimate  remainder  to  the  heirs  and  assigns  of  the  ^ 
purchaser  for  ever,  or,  which  is  the  same  thing,  to  the 
purchaser,  his  heirs  and  assigns  for  ever  (/).  These 
limitations  were  sufficient  to  prevent  the  wife's  right 
of  dower  from  attaching.  For  the  purchaser  had  not, 
at  any  time  during  his  life,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  (m)  :  he  had  during  his  life  only  a  life  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.  The  intermediate  vested  estate  of  the 
trustee  prevented,  during  the  whole  of  the  purchaser's 
lifetime,  any  union  of  this  life  estate  and  remainder  (n). 
The  limitation  to  the  heirs  of  the  purchaser  gave  him, 
according  to  the  rule  in  Shelley's  case  (o),  all  the  powers 
of  disposition  incident  to  ownership :  though  subject, 
as  we  have  seen  (/>),  to  the  estate  intervening  between 
the  limitation  to  the  purchaser  and  that  to  his  heirs. 
But  the  estate  in  the  trustee  lasted  only  during  the 
purchaser's  life,  and  during  his  life  might  at  any  time 
be  defeated  by  an  exercise  of  his  power.  A  form  of 
these  uses  to  bar  doirci;  as  they  were  called,  will  be  Uses  to  bar 
found  in  the  Appendix  (q).  Tliey  will  not  bar  the  dower 
of  wives  married  after  the  1st  of  January,  1834  ;  to 
whom  dower  is  expressly  given  by  the  Dower  Act  (r) 
out  of  any  estate  of  their  husbands  which,  wliether 

(fc)  Ante,  pp.  SCO,  373.  (o)  Ante,  pp.  348— ito.'i. 

CO  Feiirne  C.  K.  :'.47,  ii.  ;  Co.  (p)  Ante,  p.  352. 

T.itt.  371)  b,  n.  (1).  (g)  See  Appendix  (A). 

(m)  Ante,  p.  :'.-24.  (r)  Stat.  3  \  4  Will.  IV.  o.  lOft, 

00  Ante,  p.  373.  .m.  'J;  ante,  p.  I'.^i!. 
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wholly  equitable,  or  partly  legal  and  partly  equitable,  is 
lor  is  equal  to  an  estate  of  inheritance  in  possession  («). 


Special 
powers. 

Where  the 
estate  is  of 
limited  dura- 
tion. 

Power  of 
leaaintr. 


Relief  against 
defects  in 
leases  under 
powers. 


Besides  these  general  powers  of  appointment,  there 
exist  also  powers  of  a  special  kind.  Thus  the  estate 
which  is  to  arise  on  the  exercise  of  the  power  of  appoint- 
ment may  be  of  a  certain  limited  duration  and  nature ; 
of  this  an  example  occurs  in  the  power  of  leasing  which 
was  formerly  given  to  every  tenant  for  life  under  a 
properly  drawn  settlement.  We  have  seen  (t)  that  a 
tenant  for  life  cannot,  by  virtue  of  the  right  of  aliena- 
tion incident  to  his  estate,  make  any  disposition  of  the 
property  to  take  effect  after  his  decease.  Such  right 
of  alienation,  therefore,  does  not  enable  him  to  grant 
a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  living  so  long.  But  if  his  life  estate 
were  limited  to  him  in  the  settlement  by  way  of  use, 
as  in  practice  was  always  done,  a  power  might  be  con- 
ferred on  him  of  leasing  the  land  for  any  term  of 
years,  and  under  whatever  restrictions  might  be 
thought  advisable.  On  the  exercise  of  this  power,  a 
use  would  arise  to  the  tenant  for  the  term  of  years, 
and  with  it  an  estate  for  the  term  granted  by  the 
lease,  quite  independently  of  the  continuance  of  the 
life  of  the  tenant  for  life  (u).  But  if  the  lease  attempted 
to  be  granted  should  have  exceeded  the  duration 
authorised  by  the  power,  or  in  any  other  respect  in- 
fringed on  the  restrictions  imposed,  it  would  have 
been  void  altogether  as  an  exercise  of  the  power,  and 
might  formerly  have  been  set  aside  by  any  person 
having  the  remainder  or  reversion,  on  the  decease  of 
the  tenant  for  life.     But  now,  by  an  Act  of  1849  [x), 


(s)  And  if  the  deed  is  of  a  date 
previous  to  that  day,  even  an 
express  declaration  contained  in 
the  deed  that  such  was  the  intent 
of  tlie  uses  will  not  be  sufficient : 
Fry  V.  Noble,  20  Beav.  598,  7 
De  G.  M.  &  G.  G87;   Clarke  v. 


Franhlin,  i  K.  &  J.  2G0. 

(0  Ante,  p.  118. 

(m)  10  Ves.  2.10. 

{X)  Stat.  12  &  13  Vict.  c.  2G, 
amended  by  stat.  13  &  14  Vict, 
c.  17. 
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such  a  lease,  if  made  bond  fide,  and  if  the  lessee  have 
entered  thereunder,  shall  be  considered  in  equity  as 
a  contract  for  the  grant  of  a  valid  lease  under  the 
power,  to  the  like  purport  and  effect  as  such  invalid 
lease,  save  so  far  as  any  variation  may  be  necessary  in 
order  to  comply  with  the  terms  of  the  power ;  and  all 
persons,  who  would  have  been  bound  l)y  a  lease  lawfully 
granted  under  the  power,  shall  l^e  Ijound  in  equity  by 
such  contract  (,//).  But  in  case  the  reversioner  is  able 
and  willing  during  the  continuance  of  the  lessee's  pos- 
session to  confirm  the  lease  without  variation  {z),  the 
lessee  is  bound  to  accept  a  confirmation  accordingly  {a) . 
The  same  Act  contains  a  further  provision  (/>),  valuable 
in  the  case,  which  sometimes  happens,  of  a  power  to 
grant  leases  in  possession  being  attempted  to  be  exer- 
cised by  a  lease  to  commence  a  few  days  after  its  date. 
In  such  a  case,  if  the  lessor's  estate  shall  continue 
until  the  day  appointed  for  the  commencement  of  the 
lease,  the  lease  which  before  would  have  been  invalid, 
is  by  the  statute  rendered  as  valid  as  if  it  had  been 
granted  on  that  day.  Express  powers  of  leasing,  to 
take  eft'ect  by  virtue  of  the  Statute  of  Uses,  may  still 
be  validly  created ;  but  in  practice  their  employment 
is  now  largely  superseded  in  consequence  of  the  exten- 
sive powers  of  leasing  conferred  on  tenants  for  life 
by  the  Settled  Land  Act,  1882  (r).  The  enactments 
mentioned  above  (d)  apply  in  the  case  of  an  intended 
exercise  of  a  statutory,  as  well  as  of  an  express  power 
of  leasing. 

Another  instance  of  a  special  power  occurs  in  the  Powers  of 

sale  aud 

(y)  As  to  the  power  of  a  tenant  (a)  Stat.  13  &  14  Vict.  c.   17,  exehauge. 

for  life  to  make  a  lea.se  for  fxivint;  8.3.     Sncli  confirmation  may  lie 

effect  to  such  a  contract,  see  stat.  by   sijrneil   inemorandnm,   or   by 

45  & -tt;  Vict.  c.  38,8.   12;  Wms.  acceiitanco  of  rent   accompanied 

Conv.  Stat.  309 — 311.  by  sif,Mie(l  memorandnm  (sect.  2). 

(z)  As  to  the  power  of  a  tenant  (L)  Stat.  12  &  13  Vict.  c.  2(5,  .s.  4. 

for   life   in   reversion   to  confirm  (c)  Aide,  pj).  121  — 123. 

such  leases,  see  stat.  45  &  4tj  Vict.  (</)  Stats.   12  &  13  Vict.  c.  2tJ, 

c.   38,  .s.    12;    Wms.  Conv.  Stat.  ss.  2,  4;   ll!  .»:  14  Vict.  c.  17. 
30t»— 311. 
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case  of  the  power  of  sale  and  exchange,  which,  l)efore 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  (<').  This  power  provided  that  it  should  be 
lawful  for  the  trustees  of  the  settlement,  with  the 
consent  of  the  tenant  for  life  in  possession  under  the 
settlement,  and  sometimes  also  at  their  own  discretion 
during  the  minority  of  the  tenant  in  possession,  to  sell 
or  exchange  the  settled  lands,  and  for  that  purpose  to 
revoke  the  uses  of  the  settlement  as  to  the  lands  sold 
or  exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  trans- 
action proposed.  But  it  was  provided  that  the  money 
to  arise  from  any  such  sale,  or  which  might  he  received 
for  equality  of  exchange,  should  be  laid  out  in  the  pur- 
chase of  other  lands ;  and  that  such  lands,  and  also 
the  lands  which  might  be  received  in  exchange,  should 
be  settled  by  the  trustees  to  the  then  subsisting  uses 
of  the  settlement.  It  was  further  provided  that,  until 
a  proper  purchase  could  be  found,  the  money  might  be 
invested  in  the  funds  or  on  mortgage,  and  the  income 
paid  to  the  person  who  would  have  been  entitled  to  the 
rents,  if  lands  had  been  purchased  and  settled.  The 
object  of  this  power  was  to  keep  up  the  settlement,  and 
at  the  same  time  to  facilitate  the  acquisition  of  lands 
which  for  any  reason  might  be  more  desirable,  in  lieu 
of  any  of  the  settled  lands  which  it  might  be  expedient 
to  part  w'ith.  The  direction  to  lay  out  the  money  in 
the  purchase  of  other  lands  made  the  money,  even 
before  it  was  laid  out,  real  estate  in  the  contemplation 
of  equity  (/') ;  and  though  no  land  should  ever  have 
been  purchased,  the  parties  entitled  under  the  settle- 
ment would  have  taken  in  equity  precisely  the  same 
estates  in  the  investments  of  the  money,  as  they  would 
have  taken  in  any  lands  which  might  have  been  pur- 
chased therewith.  The  power  given  to  the  trustees  to 
revoke  the  uses  of  the  settlement  and  aj)point  new 

(c)  See  anie,  p.  119,  aud  n.  (/).  (/)  Ante,  p.  187. 
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uses,  enabled  them,  by  virtue  of  the  Statute  of  Uses, 
to  give  the  purchaser  of  the  settled  property  a  valid 
estate  in  fee  simple,  provided  only  that  the  requisitions 
of  the  power  were  complied  with.     And  an  enactment  Kolief  against 
of  the  year  1859  enabled  the  Court  to  relieve  a  bona  ment  by^p^u^ 
fide  purchaser  under  such  a  power,  in  case  the  tenant  <?l^aser. 
for  life,  or  any  other  party  to  the  transaction,  should 
l)y  mistake  have  been  allowed  to  receive  for  his  own 
benefit  a  portion  of  the  purchase-money,  as  the  value 
of  the  timl)er  or  other  articles  (//).     Previously  to  this 
statute  the  Courts  of  Equity  had  not  considered  them- 
selves authorised  to  give  relief  in  such  a  case  (A).    Since 
the  commencement  of  the  year  1883,  the  employment 
in  settlements  of  express  powers  of  sale  and  exchange 
has  been  rendered  unnecessary,  in  consequence  of  the 
powers  of  sale  and  exchange  given  to  tenants  for  life 
by  the  Settled  Land  Act,  1882  (/).     And  in  drawing  a 
settlement  of  land,  it  is  now  generally  the  practice  to  i 
omit  express  powers  of  sale  and  exchange,  as  well  as 
of  leasing  {I'). 

It  was  decided  that  the  ordinary  power  of  sale  and  As  to  salos 

•        r^'Bcrv  in  *^ 

exchange  contained  in  settlements  did  not  authorise  minerals? 
the  trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  (/).  In  consequence  of  this  decision,  which 
took  the  profession  rather  by  surprise,  an  Act  was 
passed  (;;0  which  confirmed  all  sales,  exchanges,  par- 
titions and  enfranchisements  theretofore  made,  in 
intended  exercise  of  any  trust  or  power,  of  land  with 
an  exception  or  reservation  of  minerals,  or  of  the 
minerals  separately  from  the  residue  of  the  land  (n). 
And  it  was  provided  that  for  the  future  every  trustee 

(g)  Stat.  22  &  2o  Yict.  c.  3.3,  meat  given    in    I'iirt   VI.,  pi>»l ; 

a.  IH.  ante,  p.  120. 

(h)  Corkerell    v.    Cholmeley,    1  (I)  Buckky  v.  nomll,  29  Beav. 

Rubs.  &  M.  4 IS.  54b*. 

(/)  Ante,  pp.  120,  123.  (m)  Stat.  25  &  21)  Yict.  c,  108. 

(/;)  See  Wms.  Conv.  Stat.  297,  (/<)  Sect.  I. 
515,  517 ;  and  tlie  form  of  settle^ 
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and  other  person  authorised  to  dispose  of  land  by  way 
of  sale,  exchange,  partition  or  enfranchisement,  might, 
with  the  sanction  of  the  Court  of  Chancery,  now  re- 
presented by  the  Chancery  Division  of  the  High  Court, 
dispose  of  the  land  without  the  minerals,  or  of  the 
minerals  without  the  land,  unless  forbidden  so  to  do 
by  the  instrument  creating  the  trust  or  power  (o).  A 
sale,  exchange,  partition  or  mining  lease  may  be  made, 
under  the  powers  conferred  by  the  Settled  Land  Act, 
1882  (^j),  either  of  land,  with  or  without  an  exception 
or  reservation  of  all  or  any  of  the  mines  and  minerals 
therein,  or  of  any  mines  and  minerals,  and  in  any 
such  case  with  or  without  a  grant  or  reservation  of 
powers  and  privileges  connected  with  mining  purposes 
in  relation  to  the  settled  land,  or  any  part  thereof,  or 
any  other  land  (q).  And  an  occupation  or  a  building 
lease  may  be  well  granted,  under  the  powers  given  by 
the  same  Act,  of  the  surface  of  the  settled  land,  re- 
serving the  mines  and  minerals  thereunder  (r). 


When  the 
objects  are 
limited. 


Powers  may 
be  extin- 
guished by 
release. 


Other  kinds  of  special  powers  occur  where  the 
jx'raons  who  are  to  take  estates  under  the  powers  are 
limited  to  a  certain  class.  Powers  to  jointure  a  wife, 
and  to  appoint  estates  amongst  children,  are  the  most 
useful  powers  of  this  nature. 

Powers  may,  generally  speaking,  be  destroyed  or 
extinguished  by  deed  of  release  made  by  the  donee  or 
owner  of  the  power  to  any  person  having  any  estate 
of  freehold  in  land  ;  "  for  it  would  be  strange  and  un- 
reasonable that  a  thing,  which  is  created  by  the  act 


(o)  Stat.  25  &  20  Vict,  c  108, 
8.  2,  now  replaced  by  5(5  &  L7 
Vict.  c.  53,  s.  44,  amended  by  57 
A'ict.  c.  10,  3.  3. 

(p)  Stat.  45  &  40  Vict.  c.  38 ; 
see  ante,  pp.  121,  123. 

((jf)  Sect.  17,  siib-s.  1.  Bysub-s. 
2,  au  exchange  or  partition  may 
be  made  subject  to  and  in  con- 


sideration of  the  reservation  of 
an  undivided  share  in  mines  or 
minerals. 

(r)  lie  Gladstone,  1900,  2  Ch. 
101.  So  also  under  an  express 
power  of  leasing  in  a  settlement 
authorisiug  occupation,  building 
and  mining  leases ;  Be  Butland's 
Settled  Estates,  lb.  200. 
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of  the  parties,  should  not  hy  their  act,  with  their 
mutual  consent  be  dissolved  again  "(.s).  And  it  is 
now  expressly  enacted  that  a  person  to  w'hom  any 
power,  whether  coupled  with  an  interest  or  not,  is 
given  may  by  deed  release  or  contract  not  to  exercise 
the  power  (t).  The  exceptions  to  this  rule  appear  to  Exceptions, 
be  all  reducible  to  the  simple  principle,  that  if  the 
duty  of  the  donee  of  the  power  may  require  him  to 
exercise  it  at  any  future  time,  then  he  cannot  ex- 
tinguish it  by  release  (ii).  By  the  Fines  and  Recoveries 
Act,  18'd3{x),  it  is  provided  (//),  that  every  married  Release  of 
woman  may,  with  the  concurrence  of  her  husband,  by  married 
deed  to  be  acknowledged  by  her  as  her  act  and  deed  ^^"^cu. 
according  to  the  provisions  of  the  Act  (.?),  release  or 
extinguish  any  power  which  may  be  vested  in  or 
limited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  money  subject  to  be  invested  in 
the  purchase  of  lands  («),  or  in  regard  to  any  estate 
in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid,  as  fully  and  etiectually  as  she  could  do  if 
she  were  a  feme  sole(/0.  A  power,  whether  coupled  Disdaimcr  of 
with  an  interest  or  not,  may  now  he  effectually  dis- 
claimed {(■)  by  deed  (d).  The  above  remarks  as  to  the 
extinguishment  of  powers  are  not  intended  to  apply  to 
statutory  powers,  which  are  regulated  by  the  terms  of 
the  statute  creating  them.  Thus  we  have  seen  that 
the  powers  given  to  a  tenant  for  life  by  the  Settled 
Land  Act,  1882,  are  not  capable  of  release;  and  a 
contract  by  a  tenant  for  life  not  to  exercise  any  of  his 

(x)  Albany's  case,  1  Kep.  IK)  b.  (6)  As     In     the     cnpacity     of 

li;-5a;  iSmith  v.    Deailb,  .T   INlad,  marncd    wiinicn    to    release    or 

:->71,   21    K.    \\.   314;    Horner   v.  extini^'uisli     powers      sinee     the 

Sioann,  T.  &  K.  480.  commencement  of    tlio    Married 

(0  Stat.  44  &  45   Vict.  c.  41,  Women's     Property    Act.    1«.S2, 

8.52.     See  W'ms.  Con V.  Stat.  220.  see  Wms.   Conv.  Stat.  ;!83— :i8ti; 

(m)  See  2  Chance  on   rowers,  Re    Chinhohnx   Settlement,    liHIl, 

584  ;  Wms.  Conv.  Stat.  227.  2  Ch.  82  {xed  qua-re). 

(x)  Stat.  3  &  4  Will.  IV.  c.  74.  (c)  See  ante,  jip.  StJ.  87. 

ly)  Sect.  77.  ('/)  Stat.  45  .<.    4(;  Vict.  c.  :{'.t, 

(z)  See  ante,  p.  31(1.  8.  G.     See  Wms.  Conv.  Stat.  2.S0, 

(o)  Si^o  ante,  p.  1^7,  281. 


a  power. 
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powers  under  that  Act  is  void  (e).  Our  notice  of  powers 
must  here  conclude.  On  a  sul)ject  so  vast,  much  must 
necessarily  remain  unsaid.  The  treatises  of  Sir  Edward 
Sugden  (afterwards  Lord  St.  Leonards)  and  Lord 
Justice  Farwell  will  supply  the  student  with  all  the 
further  information  he  may  require. 


Creation  of 
executory 
interests  by 
will. 


Directions 
that  exe- 
cutors should 
sell  lands 
devisable  by 
custom. 


2.  An  executory  interest  may  also  be  created  l)y 
will.  Before  the  passing  of  the  Statute  of  Uses  (/), 
■wills  were  employed  only  in  the  devising  of  uses, 
under  the  protection  of  the  Court  of  Chancery,  except 
in  some  few  cities  and  boroughs  where  the  legal  estate 
in  lands  might  be  devised  by  special  custom  (//).  In 
giving  effect  to  these  customary  devises,  the  Courts 
in  very  early  times  showed  great  indulgence  to  testa- 
tors (li)  ;  and  perhaps  the  first  instance  of  the  creation 
of  an  executory  interest  occurred  in  directions  given 
by  testators  that  their  executors  should  sell  their 
tenements.  Such  directions  were  allowed  by  law  in 
customary  devises  (i)  ;  and  in  such  cases  it  is  evident 
that  the  sale  by  the  executors  operated  as  the  execution 
of  a  power  to  dispose  of  that  in  wdiich  they  themselves 
had  no  kind  of  ownership.  For  executors,  as  such, 
had  nothing  to  do  with  freeholds.  Here,  therefore, 
was  a  future  estate  or  executory  interest  created  :  the 
fee  simple  was  shifted  away  from  the  heir  of  the 
testator,  to  whom  it  had  descended,  and  became  vested 


(e)  Ante,  p.  126. 

(/)  27  Hen.  VIII.  c.  10. 

((/)  Ante,  p.  74. 

()t)  30  Ass.  183  a;  Litt.  s.  586. 

(i)  Year  Book,  9  Hen.  VI.  2i  b, 
Babingtou  : — '•  La  nature  de  devis 
ou  tcrres  sont  devisables  est,  que 
on  pent  deviser  que  la  terro  sera 
rendu  par  executors,  et  ceo  est 
bou,  come  est  dit  adevant,  et  est 
marveilous  ley  de  raison :  mes 
ceo  est  le  nature  d'un  devis,  et 
devise  ad  este  use  tout  temps  en 
tiel  forme;  et  issint  on  aura  loy- 
alment  franktenement  de  cesty 


qui  n'avoit  rien,  et  en  mcme  le 
maniere  come  on  aura  Jiie  from 
flint,  et  uncore  nul  fii-e  est  deins 
\e  flint:  et  ceo  est  pour  performer 
le  darrein  volonte  de  le  devisor." 
Fastou. — *'  Une  devis  est  mar- 
veilous en  lui  meme  quand  il 
pent  prendre  eflfect ;  ear  si  on 
devise  en  Londres  que  ses  execu- 
tors vendrnnt  ses  terres,  et  dovic 
seisi ;  son  heir  est  eins  par 
descent,  et  encore  par  le  vend 
des  executors  il  sera  ousts."  See, 
also  Litt.  8.  169, 


OF  AN  EXECUTORY  INTEREST.  399 

in  the  purchaser,  on  the  event  of  the  sale  of  the  tene- 
ment to  him.     The  Court  of  Chancery  also,  in  per- 
mitting the  devise  of  the  vsr  of  such  lands  as  were 
not  themselves  devisahle,  allowed  of   the  creation  of 
executory  interests  hy  will,  as  well  as  in  transactions 
between  living  persons  (/.).     And  in  particular  direc-  Directions 
tions  given  hy  persons  having  others  seised  of  lands  cutwrshould 
to  their  use,  that  such  lands  should  be  sold  by  their  sell  lands  of 
executors,  were  not  only  permitted   by  the  Court  of  were  seised  to 
Chancery,  but  were  also  recognised  by  the  legislature.  ^^^  testator's 
For,  by  a  statute  of  the  reign  of  Henry  VIII.  (/)  of  a 
date  previous  to  the  Statute  of  Uses,  it  is  provided, 
that  in  such  cases,  where  part  of  the  executors  refuse 
to  take  the  administration  of  the  will,  and  the  residue 
accept  the  charge  of  the  same  will,  then  all  bargains 
and  sales  of   the  lands  so  willed   to  be  sold  by  the 
executors,  made   by  him  or   them  only  of   the   said 
executors  that  so  doth  accept  the  charge  of  the  will, 
shall  be  as  effectual  as  if  all  the  residue  of  the  executors 
so  refusing,  had  joined  with  him  or  them  in  the  making 
of  the  bargain  and  sale. 

But,  as  we  have  seen  (m),  the  passing  of  the  Statute  The  statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the  "^  ^*^^" 
Statute  of  Wills  (n)  restored  them.  When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law ; 
and  such  estates  then  generally  came,  for  the  first 
time,  withii.1  the  operation  of  testamentary  instru- 
ments. Under  these  circumstances,  the  Courts  of 
law  in  interpreting  wills,  adopted  the  same  lenient 
construction  which  had  formerly  been  employed  by 
themselves  in  the  interpretation  of  customary  devises, 
and  also  by  the  Court  of  Chancery  in  the  construction 
of  devises  of  the  ancient  use.  The  statute  which,  in 
the  case  of  wills  of  uses,  had  given  validity  to  sales 

(fc)  Perk.  1-8.  :>07,  .VJH.  (m)  Auh-.  i)]>.  7."),  174.  2U. 

(0  Stat.  21  HcD.  VIII.  c.  4.  (n)  o2  Hen.  VIII.  o.  1. 
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Executory 
devises. 


Example. 


made  by  the  executors  accepting  the  charge  of  the  will, 
was  extended,  in  its  construction,  to  directions  (now 
authorised  to  be  made)  for  the  sale  by  the  executors 
of  the  Icfial  catatc,  and  also  to  cases  where  the  legal 
estate  was  devised  to  the  executors  to  be  sold  (o). 
1  Future  estates  at  law  were  also  allowed  to  be  created 
I  by  will,  and  were  invested  with  the  same  important 
I  attribute  of  indestructibility  which  belongs  to  all 
executory  interests.  These  future  estates  were  called 
t'xccutor)/  devises,  and  in  some  respects  they  appear  to 
have  been  more  favourably  interpreted  than  shifting 
uses  contained  in  deeds  (p) ;  though,  generally  speak- 
ing, their  attributes  are  the  same.  To  take  a  common 
instance : — a  man  may,  by  his  will,  devise  lands  to  his 
son  A.,  an  infant,  and  his  heirs,  but  in  case  A.  should 
die  under  the  age  of  tw^enty-one  years,  then  to  B.  and 
his  heirs.  In  this  case  A.  has  an  estate  in  fee  simple 
■  in  possession,  subject  to  an  executory  interest  in  favour 
of  B.  If  A.  should  not  die  under  age,  his  estate  in  fee 
simple  will  continue  with  him  unimpaired.  But  if  he 
should  die  under  that  age,  nothing  can  prevent  the 
estate  of  B.  from  immediately  arising,  and  coming  into 
possession,  and  displacing  for  ever  the  estate  of  A.  and 
his  heirs.  Precisely  the  same  effect  might  have  been 
produced  by  a  conveyance  to  uses.  A  conveyance  to 
C.  and  his  heirs,  to  the  use  of  A.  and  his  heirs,  but  in 
case  A.  should  die  under  age,  then  to  the  use  of  B.  and 
his  heirs,  would  have  effected  the  same  result.     Xot 


(o)  Bvnifaut  v.  Greenfield,  Cro. 
Eliz.  80;  Co.  Litt.  llo  a;  see 
Marldnlosh  v.  Barber,  1  Binp:.  50. 

(j))  111  the  cases  of  Adams  v. 
Savage  (2  Lord  Eaym.  855,  2 
Salk.  679),  and  Eawley  v.  Holland 
(22  Viu.  Abr.  189.  pi.  11),  limi- 
tations whicli  would  have  been 
valid  in  a  will  by  way  of  execu- 
tory devise  were  held  to  be  void 
in  a  deed  by  way  of  shifting 
or  springing  use.  But  these 
cases  have  been  doubted  by  Mr. 


Serjeant  Hill  and  Mr.  Sanders 
(1  Sand.  Uses,  142,  143;  148, 
5th  cd.),  and  denied  to  be  law  by 
J\lr.  Butler  (note  (y)  to  Fearne 
C.  Ii.  p.  41).  Mr.  Preston  also 
lays  down  a  doctrine  opposed  to 
the  above  cases  (1  Brest.  Abst. 
114.  130,  131).  Sir  Edward 
Sugden.  however,  supports  these 
cases,  and  seems  sufBciently  to 
answer  Mr.  Butler's  objection 
(Sugd.  Gilb.  Uses,  35,  n.). 


OF  AN  EXECUTORY  INTEKEST.  401 

SO,  however,  a  direct  eonve3'ance  independently  of  the 
Statute  of  Uses.  A  conveyance  directly  to  A.  and  his 
heirs  would  vest  in  him  an  estate  in  fee  simple,  after 
which  no  limitation  could  follow.  In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  under  age, 
the  land  should  belong  to  B.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin ;  and  the  estate  in  fee 
simple  of  A.  would,  in  case  of  his  decease  under  age, 
still  descend,  without  any  interruption,  to  his  heir 
at  law. 

A  good  illustration  of  the  diti'erence  between  a  eon-  Differcuoe 
tingent  remainder  and  an  executory  devise  occurs  in  conrin^"iit 
the  case  of  a  devise  of  lands  by  will  to  A.  for  life,  with  remainder 
remainder  in  fee  to  such  son  of  B.  as  shall  first  attain  tory  deviae. 
the  age  of  twenty-one  years.  In  this  case  the  limita- 
tion to  the  son  of  B.  is  either  a  contingent  remainder 
or  an  executory  devise,  according  as  A.,  the  tenant  for 
life,  may  or  may  not  survive  the  te^tor.  If  A.  should 
survive  the  testator,  there  will  be  an  estate  of  freehold 
subsisting  in  the  premises,  for  the  determination  of 
which  the  limitation  to  the  son  of  B.  must  wait,  before 
it  can  take  effect  in  possession.  This  limitation  is, 
therefore,  a  remainder ;  and,  as  it  depends  on  the 
contingency  of  B.  having  a  son  who  may  attain  twenty- 
one,  it  is  a  contingent  remainder.  But  if  A.  should 
die  in  the  lifetime  of  the  testator,  the  will  would  start, 
on  the  testator's  death,  with  a  simple  limitation  to 
such  son  of  B.  as  shall  first  attain  the  age  of  twenty- 
one  years.  This  limitation  has  not  to  wait  for  the 
determination  of  any  prior  estate  of  freehold  ;  but  it 
arises  of  itself  on  the  event  of  a  son  of  B.  attaining 
the  age  of  twenty-one  years ;  and  it  displaces,  when  it; 
takes  effect,  the  estate  in  fee  simple,  which,  not  being 
otherwise  disposed  of,  descends,  immediately  on  the 
death  of  the  testator,  to  his  heir  at  law.  It  is,  there- 
fore, in  this  case,  not  a  contingent  remainder,  but  an 

w.R.p.  '2G 
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executory  devise.  Under  the  law  as  it  stood  before 
the  Act  of  1877  amending  the  law  as  to  contingent 
remainders  (q),  if  A.  sm-vived  the  testator,  but  died 
before  any  son  of  B.  attained  twenty-one  the  limitation 
failed  for  want  of  an  estate  of  freehold  to  support  it : 
whereas  if  A.  died  in  the  lifetime  of  the  testator,  it  was 
not  liable  to  any  failure.  It  was  to  remedy  the  hard- 
ship occasioned  Iw  the  failure  of  such  a  limitation  as 
this,  when  it  occurred  in  the  shape  of  a  contingent  re- 
mainder, that  the  Act  above  mentioned  was  framed. 


Alienation  of 

executory 

intereats. 


Exam  1)1 1 


The  alienation  of  an  executory  interest,  before  its 
becoming  an  actually  vested  estate,  was  formerly  sub- 
ject to  the  same  rules  as  governed  the  alienation  of 
contingent  remainders  (r).  But  by  the  Real  Property 
Act,  1845,  all  executory  interests  may  now  be  disposed 
of  by  deed  (s).  Accordingly,  to  take  our  previous 
example,  if  a  man  should  leave  lands,  by  his  will,  to 
A.  and  his  heirs,  but  in  case  A,  should  die  under  age, 
then  to  B.  and  his  heirs, — B.  may  by  deed,  during 
A.'s  minority,  dispose  of  his  expectancy  to  another 
person,  who,  should  A.  die  under  age,  will  at  once 
stand  in  the  place  of  B.  and  obtain  the  fee  simple. 
But  before  the  Act,  this  could  not  have  been  done ;  B. 
might  indeed  have  sold  his  expectancy ;  but  after  the 
event  (the  decease  of  A.  under  age),  B.  must  have 
executed    a   conveyance    of    the    legal    estate   to   the 


Sale  or  mort- 
gage for  pay- 
ment of 
debts. 


(q)  Stat.  40  &  41  Vict.  c.  :]3  ; 
ante,  p.  :>(J4. 

(/■)  Ante,  p.  3G7. 

(8)  Stat.  «  &  9  Vict.  c.  lOG, 
s.  0,  repealing  stat.  7  &  8  Vict, 
c.  7(J,  s.  5.  In  order  to  facilitate 
the  payment  of  debts  out  of  real 
estate,  it  was  provideJ,  bv  stats. 
11  Geo.  IV.  and  1  Will.  IV.  c.  47, 
s.  12,  and  2  &  o  Vict.  c.  60,  that 
when  lauds  are  by  law,  or  by  the 
will  of  their  owner,  liable  to  tlie 
payment  of  his  debts,  and  are  by 
the  will  vested  iu  any  person  by 
way  of  executory  devise,  the  first 


executory  devisee,even  though  an 
infant,  may  convey  the  whole  fee 
simple  in  order  to  carry  into  eftect 
any  decree  for  the  sale  or  mort- 
gage of  the  estate  for  payment  of 
such  debts.  And  this  provision, 
so  far  as  it  relates  to  a  sale,  was 
extended  to  the  case  of  the  land 
having  descended  to  the  heir, 
subject  to  an  executory  devise 
over  iu  favour  of  a  person  or 
persons  not  existing  or  not  ascer- 
tained ;  stat.  11  &  12  Vict.  c.  87. 
See  irnte,  p.  125,  n.  («)■ 
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purchaser ;    tor,  until  the  event,  B.  had  no  r.Htatc  to  Devolution 

,  .         .  J  •    J  i       •  ,  on  death. 

convey  (t).  An  executory  interest  given  to  an  ascer- 
tained pei'son  and  his  heirs  will  devolve  on  his  death 
in  like  manner  as  a  contingent  remainder  limited  in 
fee  to  an  ascertained  person  (/(). 

Similar  to  an  estate  arising  by  executory  devise,  is  Estates 
an  estate  which  arises  solely  by  the  force  of  a  statute,  foJce^of  " 
upon  the  execution  of    some  statutory  power.      This  statute  on 
occurs  whenever  an  estate  in  land  is  transferred  by  a  statutory 
any  person  by  means  of  an  authority  conferred  upon  P^^^'^'"- 
him  by  some  statute,  and  not  by  means  of  the  right  of 
alienation  incident  to  an  estate  in  land  or  of  a  power 
given  to  him  under  the  Statute  of  Uses  or  by  a  will. 
For  example,  by  the  Settled  Land  Act,  1882,  a  tenant  Conveyance 
for  life  under  a  settlement  is  empowered  to  convey  nVe  under 
the  settled  land  by  deed  for  all  the  estate  and  interest,  *::^"'t'l  .^'^^'^ 

•^  '  Act,  1882. 

which  IS  the  subject  of  the  settlement,  or  for  any  less 
estate  or  interest  (.r),  as  may  be  required  for  carrying 

(t)  Ante,  p.  3G7.  1S98,  2   Cb.   9G ;    Ee   Mundy  <0 

(m)  Ante,  pp.  307,  3G8.  Roper's  Contract,  189i),  1  Ch.  275. 

(;c)  Sulvject,    however,  to   and  An  example  of  the  first  t'Xce])tion 

with    th(!    exception    of    (i.)  all  occurs    when;    lands   liave    Ken 

estates,    interests    and     char<::e3  mortgaged  and  afterwards  settled 

having    priority    to    the    settle-  on  one  for   life  witli    remainder 

ment ;  and   (ii.)  all  such    other,  over  ;  here  the  mortgagee's  estati- 

if    any,   estates,    interests,    ancl  cannot  be  displaced  by  the  tenant 

charges  as  have  been  conveyed  for   life    selling    or    leasing    the 

or    created   for   securing  money  lands  under  his  statutory  powers, 

actually  raised  at  the  date  of  the  The    second   exception    may    bi? 

deed  ;    and   (iii.)  all  leases   and  instanced  by  the  case  of  a  term 

grants  at  fee-farm  rents  or  other-  limited  by  the  settlement  to  raise 

wise,  and  all  grants  of  easements,  portions   for    younger    cliildren, 

rights  of  common  or  other  rights  and    mortgaged    to    secure    the 

or  privileges  granted  or  made  for  repayment     of    money    actually 

value  in  money  or  money's  worth,  raised    before    the  date   of    the 

or    agreed    so  to  be,  before    the  deed    exercising    the    statutory 

date  of  the  deed,  by  tlie  tenant  power.    The  third  exception  will 

for   life,  or   by  any  of  his  pre-  arise  where   the   tenant   for  lifo 

decessors    in    title,    or    by    any  has  granted  a  lease  of  the  settled 

trustees  for  liim  or  them,  under  lands,   either    by   virtue    of    his 

the    settlement,    or    untler    any  estate   or  of  an   express  or  the 

statutory  pinver,  or  being  otlier-  statutory  jxiwer.  and  afterwards 

wise  binding  on  the  successors  in  sells  the  lands  under  tlie  Settled 

title  of  the  tenant  for  life.     Sec;  Land   Acts.     .See   ante,  p.    123; 

he  Keck  A  Hart,  18!IS,  1  t'h.  ^^os/,  Part  IV.,  Ch.  i.&  ii.  PartVi. 
617;    lie  Du  Cane  &  Neltleford, 
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Declaration 
vesting  land 
in  future 
trustees. 


into  effect  the  powers  of  leasing,  sale,  exchange,  parti* 
tion  and  other  powers  given  by  that  Act  (v/).  He  may 
thus  convey  the  whole  legal  estate  in  fee  simple  in 
the  settled  land,  if  comprised  in  the  settlement,  even 
though  he  himself  should  have  merely  an  equitable 
estate  for  life  (-?).  When  a  tenant  for  life  exercises  his 
power  of  conveyance  under  this  Act,  the  legal  estate 
in  the  settled  land  is,  ])y  the  force  of  the  statute,  taken 
away  from  the  persons,  in  whom  it  has  l^een  previ- 
ously vested,  and  conveyed  to  the  lessee,  purchaser  or 
other  person,  to  the  extent  specified  in  the  deed,  by 
which  the  lease,  purchase  or  other  transaction  is  carried 
out.  Thus  the  estate  limited  by  such  a  deed  arises 
solely  by  virtue  of  the  Act,  which  has  empowered  the 
tenant  for  life  to  convey.  The  operation  of  such  a 
statutory  power  is  therefore  different  from  that  of  a 
pow'er  to  appoint  the  use  of  land,  which  takes  effect 
under  the  Statute  of  Uses.  So  that  if  land  be  con- 
veyed under  a  statutory  power  to  A.  and  his  heirs  to 
the  use  of  B,  and  his  heirs,  B.,  not  A.,  will  take  the  fee 
simple  at  law  (a).  Another  example  of  estates  arising 
by  force  of  statute  upon  the  execution  of  a  statutory 
authority  is  afforded  l)y  the  effect  of  a  declaration 
made  by  a  person  appointing  new  trustees  under  the 
Trustee  Act,  1893,  that  the  estate  in  any  land,  which 
is  subject  to  the  trust,  shall  vest  in  the  persons  who 
will  thenceforward  be  the  trustees  (h). 


(y)  Stat.  45  &  40  Vict.  c.  38, 
B.  20.     See  ante,  pp.  120— 12G. 
(z)  See  ante,  n^.  188,  180. 


(a)  Ante,  pp.   176.  383;   Su- 
Pow.  45,  HG,  J  9G— 198. 

(b)  See  ante,  p.  195. 
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CHAPTER   IV. 

OF    REMOTENESS    OF    LIMITATION. 

The  limitation  of  estates  to  arise  at  a  future  time  by  Limitiitions 

■^    miiy  be  vuul 

way  of  shifting  use  or  executory  devise  must  conform  for  rcmotc- 
to  the  requirements  of  a  rule,  known  as  the  rule  against 
perpetuities  ;  or  else  it  will  he  void  for  remoteness. 
This  rule  is  founded  on  a  general  principle  of  policy 
guiding  the  judges,  that  the  liberty  of  alienation  shall 
not  be  exercised  to  its  own  destruction,  and  that  all 
contrivances  shall  be  void,  which  tend  to  create  a 
l)erpetuity,  or  to  place  property  for  ever  out  of  reach  Perpetuity, 
of  the  exercise  of  the  power  of  alienation  (a).  This 
principle  appears  to  have  been  first  applied  in  effect, 
when  it  was  held  that  a  general  restraint  upon  aliena- 
tion annexed  to  a  gift  of  land  is  repugnant  and 
void  (b).  But  the  term  pcvpctuitii  and  the  general 
principle  of  law  forl)idding  the  creation  of  a  perpetuity 
are  first  met  with,  after  it  had  become  well  settled 
that  an  estate  tail  might  be  barred  by  a  common 
recovery,  amongst  the  reasons  given  for  deciding 
that  any  contrivance  to  restrain  a  tenant  in  tail  from 
suffering  a  recovery  shall  be  of  no  effect  (r).  When 
the  law  came  to  recognise  as  valid  the  limitation  of 

(a)  Nvttiiigham,     C.     TLnmrd  372,   112,  41G;  London  <(•  Soiith- 

V.    Duhe  of    Norfoll:,   2   Swanst.  Western   Ilailway  Co.  v.    Gomm, 

454,  460  ;  3  C'ha.  Co..  17,  2(1,  25,  20  C'h.  P.  502. 

.SI— 3G ;  Stanley  v.  Leigh,  2  P.  W.  (J>)  Litt.  s.  iiOO ;  Co.  Litt.  223  a  ; 

68(J,   088  :    /S/qj/tews   v.   Stephens,  see  (tnte,  pp.  2,  n.  (c).  82,  83. 

Ca.  t.  Talb.  228,  232;  Thdlusson  (c)  1    Rrp.  S4  n,  SS  a,  131  1.; 

V.  Woodford,  4  Vcs.  227,  314,  11  C  Kt]).   10  a;   10  Kc'i..  42  b;  Cro. 

A'^os.  112,  133,    134,  140;    Main-  Jac.  0!)0— 098;   mile,  p.  98.  and 

ivitring   v.    Baxter,   5    Vfs.   458 ;  uote  (p). 
L'adell   v.  Vahner,  1   CI.  &  Fin. 
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estates  in  remainder  to  unborn  children,  and  further 
to  admit  the  creation  of  future  estates  by  way  of  shift- 
ing use  and  executory  devise  (d),  it  was  seen  that  such 
devices,  unless  restrained  within  due  bounds,  might 
pave  the  way  to  perpetual  settlement  of  land ;  and  the 
same  principle  of  policy  was  again  invoked  (r) .  In 
the  case  of  future  estates  to  arise  by  way  of  shifting 
use  and  executory  devise,  these  due  bounds  were 
gradually  settled  by  successive  decisions.  Such  estates 
were  allowed  to  take  effect,  at  first,  within  the  compass 
of  an  existing  life  (,/")  ;  then  within  a  rcasonahlc  time 
after  {g).  This  reasonable  time  after  an  existing  life 
was  next  extended  to  the  period  of  the  minority  of  an 
infant  actually  entitled  under  the  instrument,  by  which 
the  executory  estate  was  conferred  (//).  After  this,  it 
was  held  that  any  number  of  existing  lives  might  be 
taken  (/) .  Finally,  it  was  settled  that  the  time  allowed 
after  the  duration  of  existing  lives  should  be  a  term  of 
twenty-one  years,  independently  of  the  minority  of  any 
person,  whether  entitled  or  not ;  with  the  possible 
addition  of  the  period  of  gestation,  but  only  where  the 
gestation  actually  exists  (J). 


petuities. 


The  Rule  The  rule  so  settled  is  what  is  generally  called  ''  the 

nfrumpa^^'^'  ^^^^^  against  perpetuities  ; "  and  it  will  be  convenient 
so  to  refer  to  it.  It  requires  every  future  estate  limited 
to  arise  by  way  of  shifting  use  or  executory  devise  to  be 
such  as  must  necessarily  arise  within  the  compass  of 
existing  lives  and  twenty-one   j^ears   after,  with   the 

(d)  Ante,  pp.  356 — 359,  377,  (ft)  Stephens  v.  Stephens,  Ca. 
398—401.  t.  Talb.  228. 

(e)  See  Cro.  Jac.  590— 593;  12  (/)  Tliellusson  v.  Woodford,  4 
Mod.  287,  and  cases  cited  in  Yes.  227,  11  Ves.  112.  Any 
note  (a),  above;  Fearne  C.  1\.  persons  may  be  selected :  but  thuy 
430;  Gilb.  Uses,  260  ^7.,  3rd  ed.  must  be  ascertainable ;  Ee  Moore, 
by  Sugden.  1901,  1  Ch.  936. 

(/)  Howard  v.  Buke  of  Nor-  (j)  Cadell  v.  Palmer,  7  Bligh, 

folk,   3   Ch.   Ca.    14;   2   Swanst.  X.  .^.202;  C'o/ev.  S'eice//,2  H.L.C. 

454.  186,  232,  233;   see  Re   Wilmer's 

(g)  Marks  V.  MarJcs,  10  Mod.  Trusts,  1903,  2  Ch.  411 ;   nUar  v. 

419.  Gilbey,  1907,  A.  C.  139. 
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possible  addition  of  the  period  of  gestation,  in  the 
case  of  some  person  entitled  being  a  posthumous  child. 
But  if  no  lives  are  fixed  on,  then  the  term  of  twenty- 
one  years  only  is  allowed  (A).  And  every  executory 
estate,  which  might,  in  any  event,  transgress  the  limits 
so  fixed,  will  from  its  comniencement  be  absolutely  void. 
Por  instance,  a  gift  by  way  of  shifting  use  or  executory  Example, 
devise  to  the  first  son  of  A.,  a  bachelor,  who  shall  attain 
the  age  of  twenty-four  years,  is  void  for  remoteness  (/). 
Tor  if  A.  were  to  die,  leaving  a  son  a  few  months  old, 
the  estate  of  the  son  would  arise,  under  such  a  gift,  at 
a  time  exceeding  the  period  of  twenty-one  "years  from 
the  expiration  of  the  life  of  A.,  which,  in  this  case,  is 
the  life  fixed  on.  But  a  gift  to  the  first  son  of  A.  who 
shall  attain  the  age  of  twenty-one  years  will  be  valid, 
as  necessarily  falling  within  the  allowed  period.  When 
a  gift  is  infected  with  the  vice  of  its  possibly  exceeding 
the  prescribed  limit,  it  is  at  once  and  altogether  void 
both  at  law  and  in  equity.  And  even  if,  in  its  actual 
event,  it  should  fall  greatly  witliin  such  limit,  yet  it  is 
still  as  absolutely  void  as  if  the  event  had  occurred 
which  would  have  taken  it  beyond  the  boundaiy.  If,  Exception 
however,  the  executory  limitation  should  be  in  defeas-  ^j^^J^ify  a,i 
ance  of,  or  immediately  preceded  by,  an  estate  tail,  estate  tail, 
then,  as  the  estate  tail  and  all  subsequent  estates  may 
be  barred  by  the  tenant  in  tail,  the  remoteness  of  the 

(h)  Lewis  on  l'eriictniUt;s,  172;  example  given  in  the  text,  if  tho 

1  Jiirm.  Wills,  21  tj,  otli  ud.  _i;itt  were  made  by  will,  and  A. 

(I)  Newman     v.     Xiwinaii,     lO  were   to  die  before  tlic   t(stat<ir, 

Sim.    ol  ;     On'Jjilh    v.     Blunt,     4  leaving  a  son,  it  wonld  bu  valid; 

Beav.  21S;    1   Jarm.    Wills,  22(J,  for    the    person    to    take    would 

227,  nth  cd.     lu  the  case  of  an  liave    been    ascertained    at    lh(^ 

exeentory  gift  by  will,  however,  testator's  death,  and  the  I'stato 

the  lime  within  which  the  estate  given  to  him  must  in  sucli  ease 

given    must    arise,   is    com])uted  necessarily  arisi'  within  a  life  in 

from   the    death    of  the  testator,  bi'iug,    viz.  his    own.      And    tlio 

to   whom  knowledge  of  the  cir-  gift  would  also  bo  valid,  if  a  son 

cumstances      then     existing     is  of  A.  had    attained   twenty-four 

imputed.     So  that  a  gift,  whicii  before      the      testator's      death, 

would    have    been   void,    if   Uw.  though  A.  survived  tiie  testator  : 

testator    had    died    immediately  1    Jarm.    Will.-*,    'Jit'.,    ."»th    ed. ; 

after  making   his   will,  may    bo  I'icl.enw,  Mutthews,  10  Ch.D.2iJ\; 

valid  at  his  death.     Tlius  in  tiie  lie  Tlioinpson,  1900,  2  Cii.  19'J. 
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event  on  whicli  the  executory  limitation  is  to  arise  will 
not  affect  its  validity  (m). 


Executory  Executory   limitations   contained    in   instruments 

tako'eftcct  on  coming  into  operation  after  the  year  1882  are  subject 

failure  of         ^q  g^  further  restriction  imposed  by  the  Conveyancing 
issue.  .  .         7      . 

Act,  1882  (») ;    in   which   it   is   enacted  that,   where 

there  is  a  person  entitled  to  land  for  an  estate  in  fee, 
or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  a  term  of  life,  with  an  executory  limitation 
over  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  or  at  any  specified  period  of  time  or 
not,  that  executory  limitation  shall  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there 
is  living  any  issue  who  has  attained  the  age  of  twenty- 
one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 


Restriction 
on  accumula- 
tion. 


Mr.  Thellus- 
Bon's  will. 


Stat.  o9  & 
40  Geo.  III. 
C.98, 


In  addition  to  these  limits,  a  restriction  is  imposed 
by  an  Act  of  George  III.  {<>)  on  attempts  to  accumulate 
the  income  of  property  for  the  benefit  of  some  future 
owner.  This  Act  was  occasioned  by  the  extraordinary 
will  of  Mr.  Thellusson,  who  directed  the  income  of  his 
property  to  be  accumulated  during  the  lives  of  all  his 
children,  grandchildren  and  great-grandchildren  irlio 
iccrc  living  at  the  time  of  Ids  death,  for  the  benefit  of 
some  future  descendants  to  be  living  at  the  decease  of 
the  survivor  {p) ;  thus  keeping  strictly  within  the  rule 
which  allowed  any  number  of  existing  lives  to  be  taken 
at  the  period  for  an  executory  interest.  To  prevent 
the  repetition  of  such  a  cruel  alisurdity,  the  Act  forbids 
the  accumulation  of  income  for  any  longer  term  than 
( the  life  of  the  grantor  or  settlor,  or  twenty-one  years 


(m)  Butler's  note  {h)  to  Fcarnc 
C.  K.  562  ;  Lewis  on  Perpetuities, 
669.  See  ante,  p.  376,  n.  (6); 
Heasman  v.  Pearse,  L.  E.  7  Ch. 
275. 

{n)  Stat.  45  (t  46  Vjct.  c.  39, 


8.  10.     Sec  Wms.  Conv.  Stat.  288. 

(o)  Stat.  39  &  40  Geo.  III.  c. 
98  ;  Fearnc  C.  K.  538,  u.  (a;). 

(p)  4  Yes.  227:  Fearne  C.  B. 
436,  u. 
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from  the  death  of  any  such  f];rantor,  settlor,  devisor  or  -' 
testator,  or  during  the  minority  of  any  person  hving, 
or  or  rottrr  sa  iwnr  at  the  death  of  the  grantor, 
devisor,  or  testator,  or  during  the  minority  only  of  any  ,. 
person  who,  under  the  settlement  or  will,  would  for 
the  time  being,  if  of  full  age,  be  entitled  to  the  income 
directed  so  to  be  accumulated  {q).  But  the  Act  does 
not  extend  {r)  to  any  provision  for  payment  of  debts, 
or  for  raising  portions  for  children  (s),  or  to  any  direc- 
tion touching  the  produce  of  timber  or  wood.  Nor  does 
it  apply  to  a  trust  to  expend  part  of  the  income  of  a 
landed  estate  in  maintaining  the  property  in  good 
repair  (/)•  Any  direction  to  accumulate  income,  which 
may  exceed  the  period  thus  allowed,  is  valid  to  the 
extent  of  the  time  allowed  by  the  Act,  but  void  so  far 
as  this  time  maybe  exceeded  {n).  And  if  the  direction 
to  accumulate  should  exceed  the  limits  allowed  by  law 
for  the  creation  of  executory  interests,  it  will  be  void 
altogether,  independently  of  the  above  Act  {x) .  By  an 
Act  of  1892  (//),  the  accumulation  of  income  for  the  \ 
purchase  of  land  is  prohibited'  for  any  longer  period 
than  during  the  minority  or  respective  minorities  of 
any  person  or  persons,  who  under  the  instrument 
directing  the  accumulation  would,  for  the  time  being, 
if  of  full  age,  l)e  entitled  to  receive  the  income  so 
directed  to  be  accumulated. 

Let  us    now   return    to    the   rules   governing    tlic  Rules  for 

rrealion  of 

(5)   WiUon   V.    Wilson.  1   Sim.  Sim.    391  ;    Ralph  v.    Girrlch;  5  contiugont 

N.  S.  288;  He  Cnttell,  1907,  1  Cli.  Ch.  D.  981,  997,  :t98.  11  Ch.  D.  rcmaiudcrs. 

567.  87:-5 :  lie  YVoriV,  1900,  '2  Cli.  rvU. 
(r)  Sect.  2.  (.r)  Southampton    v.    UtrtfonK 

(8)  See  Halford  v.   Stains,   If,  2  V.  &  15.  51,   1:5  K.  K.  IS.  K.  r 

Sim.  188,  49(5;  Bacon  v.  Vrorior,  v.  Dungannon,  1  Dr.&  Wjir.  ftOO ; 

T.  SiU.  31  ;  linteman  v.  Ifotchkin,  Curtis   v.    Luhin,   .">    r.eav.    117; 

10    Heav.     42G ;    Barrington    v.  Boughton  v.   Jamfs.   1  Coll.    2(5; 

LiddcU,    2   Do    M.    &    G.    480;  Scarisbrirk    v.    Shrlmerxdale,    17 

Edwards  \.  Tuck,  3  Uc  G.  M.  &  Sim.    1S7  ;    Tunin   v.   Xeiccomr, 

G.  40.  3  K.  &  J.  16. 

(0  Vine    V.    Jloleigh,   1891,   2  (y)  Stat.  .'•).")  i^"  r>»;  \'ict.  c.  .^S. 

Ch.  13.  Seo  lie  Cluttcrhuck.   1901,  2  Cli. 

00  IJarm,  Wills,  275,  5th  0(1.  2S.-)  ;   Uc    Llanovrr,   19(i;!,    2    t'h. 

See  Re  Lady  lioxKlyn's  Trmt  K,  330. 
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Rule  1.  creation  of  contingent  remainders.     We  have  consid- 

ered the  first  of  these,  that  the  freehold  must  never  be 
without  an  owner,  or  that  every  contingent  remainder 
must  be  supported  by  a  particular  estate  of  freehold  (z). 
And  it  will  be  remembered  that,  in  consequence  of  this 
rule,  every  contingent  remainder  must  vest  during  the 
continuance  or  immediately  on  the  termination  of  the 
l)articular  estate,  or  it  will  fail  altogether  (a).  Also, 
that  an  Act  of  1877  now  saves  from  this  consequence 
of  the  rule  every  contingent  remainder  created  after  the 
Act,  which  would  have  been  valid  if  originally  created 
as  a  shifting  use  or  executory  devise  (h) .  We  have  now 
seen,  however,  that  for  a  limitation  to  be  valid  as  a 
shifting  use  or  executory  devise,  it  must  conform  to  the 
rule  against  perpetuities  (r).  No  contingent  remainder 
will  therefore  be  preserved  by  this  Act,  unless  it  be  such 
as  must  necessarily  vest  within  the  duration  of  existing 
lives  and  twenty-one  years  after.  Thus,  if  land  be 
granted  after  1877  to  A.,  a  bachelor,  for  life,  and  after 
his  death  to  his  first  son,  who  shall  attain  the  age  of 
twenty-four  years,  the  gift  to  A.'s  son  is  good  as  a  con- 
tingent remainder,  and  may  take  effect  if  a  son  of  A. 
attain  twenty-four  in  A.'s  lifetime  (d).  But  if  A.  die 
before  any  son  of  his  attain  twenty-four,  the  contin- 
gent remainder  to  A.'s  son  will  fail  altogether,  by  the 
•ii  common  law  rule,  as  not  having  vested  before  or  at 
the  termination  of  the  particular  estate.  And  it  will 
not  be  saved  by  the  Act  of  1877  (^0  ;  because,  as  we 
'■  have  seen  (/),  it  would  not  have  been  valid  if  origin- 
.  ally  created  as  a  shifting  use  or  executory  devise. 

Perpetuity  '-The  liability  of  contingent  remainders  to  be  de- 

in  the  case  of  stroved  bv  the  act  of  the  tenant,  on  whose  particular 

contingent  ^  j  i  •      ,    i 

remainders,     estate  they  depended,  was  a  great  safeguard  agamst  the 

(z)  Ante,  p.  361.  (rf)  Ante,  p.  363. 

(«)  Arite,  p.  363.  (e)  Ajite,  p.  36i. 

(b)  Ante,  p.  36i.  (/)  Ante,  p.  406. 

(c)  Ante,  p.  406. 
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creation  of  a  perpetuity  (//).  But  if  there  had  l)een  no 
check  l)ut  this,  a  perpetual  settlement  might  possibly 
have  been  made,  after  the  introduction  of  trustees 
to  preserve  contingent  remainders  (//),  by  giving  life 
estates  successively  in  remainder  to  successive  genera- 
tions of  children.  The  opinion  had,  however,  been 
expressed,  as  earl}^  as  the  end  of  the  sixteenth  century, 
that,  if  a  feoffment  were  made  to  the  use  of  A.  for  life 
and  after  to  the  use  of  every  person  who  should  be 
his  heir  for  the  term  of  the  life  of  such  heir  only,  such 
limitation  to  the  use  of  the  heirs  successively  was  void, 
as  l)eing  no  good  limitation  of  an  estate  of  inheritance 
but  an  attempt  to  create  perpetual  life  estates  and  as 
not  being  agreeable  with  the  rule  of  law  as  to  estates 
in  possession  (/).  This  opinion  appears  to  have  been 
taken  by  those  concerned  in  drawing  settlements  of 
land  in  the  modern  form  generall}^  adopted  after  the 
Restoration  (j)  as  a  pronouncement  of  the  invalidity, 
not  only  of  the  attempt  to  give  life  estates  to  a  man's 
licira  to  take  successively  after  him,  but  also  of  the 
limitation  in  remainder  of  sticccssirc  life  estates  to  suc- 
cessive generations  of  unborn  children  (k).      For  the 

(7)  Ante,  pp.  3(j'J,  -105 ;  see  1  precise   rule   of  law  yet  formu- 

Eep.  120,  131  b.  lated  that,  on   a  f,'ift  of  land  to 

(/t)  Ante,  i). 'dTii.  A.  ^for    life,    and    then   to    A.'a 

(t)  Popham,  C.J.,    Chudleighh  first  (unborn)  son    for    life   and 

case,  1  Hep.  113  b,  lo8a,  in  whicii  tlicn  to  that  son's  first  son,  the 

the  decision  was  t'lat  contingent  last    remainder    onl)'     is     void.' 

remainders   created    by    way    of  Popham  evidently  thought  tliat, 

use  executed  by  the  Statute  of  in  tin;  case  lie  put.  the  limitation 

Uses  are  equally  destructible  with  to  tlie  heirs  would  l»e  wholly  void, 

tliose  created  by  a  limitation  at  And  it  is  evident  from  tiie  dif- 

common  law  (see  ante,  i>p.  171),  3tjy  ferent  oi>inions  given  in  Manning 

fq.).     Popham's    point  was  that,  v.  Andrews,  1  Leon.  25G,  and  the 

in  order  to  be  executed  as  legal  argument     of    Coke,    A.-C!.,    in 

estates    by    the    statute,    estates  Perrofg  ca«r-,  INIonre,  3(J8.  371,  372, 

limited  in  tlie /(xe  of  the  land  must  that  it  was   tlien  cloubtful   wliat 

Conform  with  the  rules  of  law.    It  construction  shouM  be  placed  on 

is  thought  the  rule  of  law  above  a  gift  to  A.  for  life  and  then  to 

referred  to  is  that  which  jirevonts  an   unborn  child  of  his  for  life 

the  heir  from  taking  any  interest  and  then  to  a  child  of  that  child. 

H8  purchaser  under  a  limitation  ( /)  /ln/e,i>i>.  111,11;'),  17l>,373. 

to  him  in  remainder  after  a  lib;  (U)  See     Shep.    Touch.     .jOG; 

estate  given  to  his  ancestor ;  ((;(<t%  (<ilb.  Uses,  147,  200,  3rd  ed.  by 

pp.  69,  345  .«(/.     At  the  date  of  Sugden. 
Chudleigh's  cane    there    was    no 
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conveyancing  practice  estal)lislied  with  regard  to  such 
settlements  was  (as  it  still  is)  to  limit  the  land  to  an 
intended  husband,  or  eldest  son  coming  of  age,  for  life, 
with  remainder  to  his  unborn  sons  successively  in 
tail  (l).  And  attempts  to  confer,  byway  of  remainder, 
successive  life  estates  on  successive  generations  of 
unborn  children  were  held  to  be  void  as  violating  the 
principle  of  legal  policy  mentioned  above,  except  only 
with  respect  to  any  estates  limited  to  the  iniborn 
children  of  living  persons  (m).  After  a  time,  the 
restraint  so  imposed  on  the  creation  of  successive 
contingent  remainders  came  to  be  generally  defined  in 
a  rule  adopted  by  conveyancers  and  quoted  by  judges, 
that  an  estate  given  to  an  unborn  person  for  life 
cannot  be  followed  by  any  estate  to  any  child  of  such 
unborn  person.  And  it  was  allowed  on  all  hands  that, 
if  such  a  limitation  were  made,  the  estate  given  to  the 
child  of  the  unborn  person  would  be  void  (ii).  The 
reason  assigned  for  this,  however,  was  not  always  the 
same ;  for  the  origin  of  the  rule  was  attributed  some- 
times to  the  general  polic}^  of  the  law  restraining 
attempts  to  create  a  perpetuity,  sometimes  to  the  old 
doctrine  which  prohibited  double  possibilities  (o).  This 
rule  gained  authority  from  general  use  Q)).  After  the 
period  allowed  for  the  creation  of  executory  interests 
"had  been  extended  to  an  independent  term  of  twenty- 

(l)  See  the  books  cited  in  note  565,  Butl.  note;  2  Prcst.  Abst. 

(/)  to  p.  119,  ante  ;  Fcarne  C.  R.  114 ;  Suj?.  Pow.  393. 
502.  (o)  Ante,  p.  365 ;  Fcfirne  C.  R. 

(m)  Ante,  p.  405;  Humhert'ton  251,   n.,  502,   565,   n. ;  Co.    Litt. 

V.    HumberMon,   1  P.   "\V.   382.  1  271   b,    n.    (1),    vii.    2;    A'aizey, 

Atk.  593 :  MarlbnTough  v,  Godol-  L.  Q.  K.    vi.  419.     Historically, 

phin,  1  Eden,  404,  411,  414 — 419  ;  the  former  explanation  seems  to 

Seaward  v.   Willock.  5  East,  198,  be  correct. 

205 ;  Beard  v.  Wedcott,  5  Taunt.  (p)  Cole  v.  Seicell,  2  H.  L.  C. 

393.  186,  216;  Monypenny  v.  Bering, 

(n)  Marlhorough  v.  Godolphhu  2    De   G.   M.    &    G.    145,    170 ; 

1    Eden,  415.  4i6 ;  2  Cases  and  Sugden  on  Property,  120;  Sugd. 

Opinions,  432—441 ;  Hny  v.  Earl  Real  Prop.  Stat.  285,  n.  (a),  1st 

of  Coventry,  3  T.  R.  86,  1  R.  R,  ed..  274,  n.  (a),  2nd  ed. ;   1  .Tarm. 

652;  Brndenell  v.  Ehoes,  1  East,  AVills,  221,  Ist  ed.,  251,  4th  ed. ; 

452.  GR.  R.3I0;  Fearne's  Post-  Wms.   Real  Prop,   212,   1st   ed., 

huma,  215  ;    Fearne  C.   R.  502,  276,  13th  cd. 
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one  years  after  the  duration  of  existing  lives  (q),  it  was 
much  debated,  whether  the  rule  so  applied  to  contin- 
gent remainders  was  a  separate  and  independent  rule 
of  law  or  was  merely  an  instance  of  the  settled  rule 
against  perpetuities  (/•) .  But  limitations  likely  to  raise 
this  question  were  eschewed  in  practice  (s).  The 
point  first  came  before  the  Courts  in  1889,  when  the 
judges  were  not  inclined  to  sanction  an}^  possible 
extension  of  the  time  of  settlement.  Accordingly,  the 
rule  formulated  as  above  mentioned  for  contingent 
remainders  was  declared  to  be  an  independent  rule  of 
law  ;  and  a  remainder  limited  to  the  child  of  an  un- 
born person,  after  a  life  estate  to  the  unborn  parent, 
was  held  to  be  void,  notwithstanding  that  the  gift  in  ; 
remainder  had  been  expressly  confined  to  such  child 
of  the  unborn  parent  as  should  be  born  within  the 
compass  of  lives  existing  at  the  time  of  the  gift(0-  Kule  2. 
The  creation  of  contingent  remainders  of  legal  estates 
is  therefore  subject  to  the  rule,  that  an  estate  cannot 
be  well  limited,  in  reniaindcr  after  an  estate  given  to 
an  unborn  person  for  life,  to  any  child  of  such  unborn 
person  00. 

The  above  rule  is,  however,  subject  to  some  modifi-  Cy-P'y'^ 

]  .  .       ,  doctrine. 

cation,  when  the  gift  is  made  by  will.    For  in  the  case  of 

{q)  Aide,  p.  40G.  L.   Q.  E.  vi.  410 ;  xiv.  133,  234 

((■)  See  Lewis  on  Perpetuities,  (by  the  present  writer)  ;  xv.  71. 

408  sq. ;  Williams  on  Keal  Pro-  (m)  This  rule,  it  is  submitted, 

perty,  211,  212,  1st  ed.;  227,  4flG,  does  not  extend  to  make  void  an 

3rd    ed. ;    277,    r»31,    13th    ed. ;  estate  limited  to  the  unborn  child 

Tudor's  Leading  Cases  on    Ileal  of   an  un)x)rn  person  (as  to  the 

Property,  470  s^.,  .3rd  ed. ;  David-  first  grandson  of  A.,  a  bachelor) 

son,  Prec.  Conv.  vol.  iii.  pp.  3:)(!  in   remainder  expectant  on    the 

— 338,    3rd  ed. ;  Jarm.   Wills,  i.  determination    of  a    life    estate 

258,  ii.  845,  4th  ed. ;  Gray,  Kule  given    to    a   living    person ;    see 

against  Perpetuities,  §§  I'.tl   .>-Yy..  Ii.  Q.  11.  xiv.  241.     And  it  is  sub- 

284 — 2!)8 /t.   2n(l  ed. ;  Oliallis  nn  niittcd  tliat  a  i-einaindfr  limited 

Real  Property,  l.")Il ;  183,  2ud  ed.  to  the  unborn  cliiKl  of  :in  unborn 

(s)  Davidson,  Prec.  Conv.  vol.  persun  after  a  remainder  given  to 

iii.  pp.  338,  ySG,  3rd  ed.  the  unborn  parent  in  tail  nhould 

(<)  Whilby  V.  Mitchell,  42  Ch.  be  held  valid  because  it  could  he 

L.  494,  44  Ch.  D.  8.").     The  de-  barred    by   a  disentailing   assur- 

cision  in  this  case  gave  rise  to  ance;  se<' ^'os^  p.  41."),  n.  ('•). 
a  great  deal  of  controversy  ;  see 
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a  gift  />//  trill  to  the  unborn  son  of  some  living  person 
for  his  life,  and  after  the  decease  of  such  unborn  son, 
to  his  sons  in  tail,  the  Courts  of  law  have  been  so  in- 
dulgent to  the  ignorance  of  testators,  that  they  have 
endeavoured  to  carry  the  intention  of  the  testator  into 
effect,  as  ncaiiji  (is  can  possihb/  he  done,  without  infring- 
ing the  rule  of  law,  which  makes  such  a  remainder  void. 
Accordingly,  they  take  the  liberty  of  altering  his  will 
to  what  they  presume  he  would  have  done  had  he  been 
acquainted  with  the  rule  which  prohil)its  the  son  of  any 
unborn  son  from  being,  in  such  circumstances,  the 
object  of  a  gift.  This,  in  law  French,  is  called  the 
cij-pn's  doctrine  (r).  From  what  has  already  been  said, 
it  will  be  apparent  that  the  utmost  that  can  be  legally 
accomplished  towards  securing  an  estate  in  a  family  is 
to  give  to  the  unborn  sons  of  a  living  person  estates 
in  tail ;  such  estates,  if  not  barred,  will  descend  on  the 
next  generation ;  but  the  risk  of  the  entails  being 
barred  cannot  by  any  means  be  prevented.  The  Courts, 
therefore,  when  they  meet  with  such  a  disposition  as 
above  described,  instead  of  confining  the  unborn  son 
of  the  living  person  to  the  mere  life  estate  given  him 
by  the  terms  of  the  will,  and  annulling  the  subsequent 
limitations  to  his  offspring,  give  to  such  son  an  estate 
in  tail,  so  as  to  afford  to  his  issue  a  chance  of  inherit- 
ing should  the  entail  remain  unbarred.  But  this  doc- 
trine, being  rather  a  stretch  of  judicial  authority,  is 
only  applied  where  the  estates  given  by  the  will  to  the 
children  of  the  unborn  child  are  estates  in  tail,  and  not 
where  they  are  estates  for  life  (»•),  or  in  fee  simple  (r), 

(r)  Fearno   C.   E.    204,   note;  198;  Re  Richardson,  l^Oi,  I  Cli. 

1    .Tarm.    Wills,    2(57,    otli    ed. :  o32.   Sec, however,  per  Rolt,  L.  J., 

Humberston    v.     Humberdon.     1  in  Forsbrook  v.  Forsbrooh,  L.  R. 

P.  W.  332 ;  Vanilerplank  v.  King,  3   Ch.    93,   99 ;    and   per   Jessel, 

3  Hare,  1  ;  Monvpenny  v.  Derinii,  M.  K.,  in  Hampton   v.    Holman, 

IG  M.  &  W.  418,  2  De  G.  M.  &  ft  Ch.  D.  183,  193. 
G.  145;  Hampton  v.    Holman,  5  (cc)  Brutoio  v.   Warde,  2   Ves. 

Ch.  D.  183;  Re  Rising,  1904,  1  jun.    336,  2  R,  R.   235;  Hale.  v. 

Ch.  533.  Feic,  25  Beav.  335. 

(w)  Seaward  v.  Villock,  5  East, 
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And  except  in  the  case  of  executory  trusts  (//),  this 
doctrine  cannot  he  invoked  where  the  effect  of  giving  , 

an  estate  tail  to  the  parent  would  he  to  include  in  or 
exclude  from  the  line  of  descent  any  class  of  his  issue 
who  would  not  or  would  have  taken  under  the  limita- 
tions in  the  will  (:). 

But  in  the  same  year,  in  which  the  second  rule  ^'■^^^  -'•• 
here  given  was  definitely  estahlished  as  an  independent 
rule  of  law,  a  case  occurred  for  which  the  above  rules 
were  insufficient  to  provide.  Accordingly,  the  policy 
of  the  law  restraining  every  contrivance  to  create  a 
perpetuity  (a)  was  again  invoked ;  and  the  limitation 
of  successive  contingent  remainders  was  declared  to  he 
subject  to  a  further  rule,  which  appears  to  be  this  : — ■ 
that  a  contingent  remainder  limited  to  take  eftect  after 
a  contingent  remainder  (//)  will  be  void,  unless  it  must 
necessarily  vest  within  the  period  allowed  by  the  rule 
against  perpetuities  (c).  Thus,  if  land  be  limited  to  A., 
a  bachelor,  for  life,  and  after  his  death  to  his  first  son 
for  life,  and  after  the  son's  death,  to  A.'s  eldest  daughter 
who  shall  t]i(')t  be  living ;  here  the  contingent  remainder 
to  A.'s  eldest  daughter  living  at  his  son's  death  will 
be  void  ;  because  it  could  not  vest  till  the  son's  death, 
which  might  obviously  occur  more  than  twenty-one 
years  after  the  death  of  A.  This  rule,  however,  is 
subject  to  the  proviso,  that  it  shall  not  apply  to  the 
case  of  a  contingent  remainder  limited  to  take  eftect 

(y)  Ante,  p.  185,  n.  (p).  and  n.  (.r)  409. 

(r)  ]{e  Mortimer,  I'.tUo.  2   Cb.  (c)  He  Fro^t,  43  Ch.  1).   2Hi ; 

nO'i.     See  I'm  V.  JarJcsun,  2  Bio.  followed,  i/e  Axhforth,  1905,1  C"b. 

C.  Col;   Vawferpltinh  v.  King,  53.5;     Whitby   v.    Von   Luedecke, 

3   Hare,    1 ;  and    the    comments  IStOG,    1   Cli.  783.     See    1    Jarin. 

thereon  in  Ite  Mortimer,  nbi  sup.  Wills,    '251,   5tli    ed.      All    limi- 

(a)  Ante,  [>.  405.  lations    ulterior    to   a    void    ro- 

{b)  Tills     rule    can    liavo    no  inaindcr  arc,  as  a  rule,  alsi)  void; 

application     to     contiuircnt     re-  /6.  253 — 259;  lie  Mortimer,  IWo, 

inainders  limited  to  take   efl'cct  2Ch.502.   Sed  quwre,  vfhethar  m 

on  the  termination  of  a  vested  tiiis  case  it  was  rightly  held  that 

estate ;  as  these  are   siiiBciently  the  ceded   remainder  was   voiil ; 

restrained  by  the  first  rule  alx)ve  see   Gray,    Perpetuities,    §§  251 

meutioued  ;  a?i?e,  pp.  3Gl,3G3,aud  sq^.;  23  L.  Q.  K.  127. 
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on  the  termination  of  an  estate  tail  originally  limited 
as  a  contingent  remainder ;  for  in  this  case  the  latter 
remainder  may  be  defeated  by  barring  the  entail ;  it 
does  not  therefore  tend  to  tie  up  property  beyond  all 
power  of  alienation  (d). 

Contingent  Contingent  remainders  of  trust  estates  ('-)  are  void 

of  trust  if  they  are  limited,  so  that  they  may  exceed  the  limit 

estates.  prescribed   by  law  to   the  creation  of   executory  in- 

terests {/).  Thus,  if  land  be  conveyed  unto  and  to 
the  use  of  trustees  and  their  heirs,  upon  trust  for  A. 
for  life,  and  after  his  decease  for  such  son  of  A.  as 
shall  first  attain  the  age  of  twenty-four  years,  the 
limitation  to  the  son  of  A.  is  void  for  remoteness  (//). 
This  was  so  decided  on  the  ground  that  contingent 
remainders  of  trust  estates,  which  have  always  been 
held  to  be  indestructible  interests,  not  depending  for 
their  support  on  the  continued  existence  of  a  prior 
equitable  estate  of  freehold,  are  not  truly  estates  in 
remainder,  taking  effect  by  way  of  succession  on  the 
determination  of  a  prior  estate,  but  partake  rather  of 
the  nature  of  executory  interests  (//).  It  has  neverthe- 
j  less  been  held  that  contingent  remainders  of  equitable 
i  estates  are  subject,  in  addition,  to  the  precise  rule 
formulated  for  legal  contingent  remainders,  and  pre- 
venting the  valid  limitation  of  an  estate  in  remainder, 
after  a  life  estate  to  an  unborn  person,  to  his  unborn 
child  to  be  born  or  ascertained  within  the  period 
allowed  by  the  rule  against  perpetuities  (/). 

(d)  Nkolls  V.  Sheffield,  2  Bro.  (e)  Anie,  p.  375. 

C.  C.  215 ;  Phiinps  v.  Deakin,  1  (/)  Ahbiss   v.  Burney,  17  Ch. 

M,  &  S.  741;  Cole  v.    Seicell,  2  D.  211. 

Conn.   &   Laws.   314,  4   Dru.   &  (g)  S.  C. :  ante,  p.  407. 

AVar.  1,  2  H.  L,  C.  186;  Sugd.  (//)  5.  C;  see  above,  pp.  375, 376; 

Law  of  Property,  120.  3  Davidson,  Prec.Couv.  340,3rd  ed. 

(f)  Be  Nash,  1909,  W.  N.  1G2;  see  above,  p.  414.  It  appears 
peculiarly  anomalous,  if  equitable  contingent  remainders  are  to  be 
treated  as  analogous  to  executory  interests  for  the  purpose  of  restrain- 
ing gilts  such  as  that  held  void  in  Abbiss  v.  Burney  (above  and  u.  (J')  ), 
that  they  should  not  be  allowed  the  same  liberty,  within  the  range  of 
the  rule  against  perpetuities,  as  has  been  definitely  accorded  in  the 
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It  thus  appears  that  the  general  principle  of  legal 
policy,  forbidding  all  such  limitations  as  tend  to  create 
a  perpetuity,  has  been  applied  to  contingent  remainders 
as  well  as  executory  interests.  But  when  we  inquire, 
what  limitations  in  particular  are  held  to  create  a  per- 
petuity, we  find  that  the  law  has  answered  the  question 
in  one  way  as  regards  contingent  remainders  of  legal 
estates,  in  another  as  regards  executory  interests,  and 
in  a  third  form  as  regards  contingent  remainders  of 
equitable  estates.  The  result  is  that  the  subject  of 
remoteness  of  limitation  is  particularly  distinguished 
])y  what  the  Romans  termed  inclrgantia  juris.  This 
is,  no  doulit,  deplorable ;  l)ut,  as  has  been  already 
pointed  out  (./),  we  must  take  the  law  as  we  find  it. 

Where  powers  of  appointment  are  given  in  favour  of  Estates  under 
particular  objects,  as  the  appointor's  children  (/.),  the  tuke  effect  as 
estates  which  arise  from  the  exercise  of  the  power  take  }^  ^^^^7  ^'^'}  , 

f^  ^      been  insorteil 

effect  precisely  as  if  such  estates  had  been  inserted  in  in  thesettlc- 
the  settlement,  by  which  the  power  was  given.  Each 
estate,  as  it  arises  under  the  power,  takes  its  place  in 
the  settlement  in  the  same  manner  as  it  would  have 
done  had  it  been  originally  limited  to  the  appointee, 
without  the  intervention  of  any  power ;  and,  if  it  would 
have  been  void  for  remoteness  in  the  original  settle- 
ment, it  will  be  equally  invalid  as  the  offspring  of  the 
jDOwer  (/). 

cases  of  executory  interests  in  land  and  equitable  interests  in  jior- 
sonalty.  Tn  these  cases  it  is  no  objection  to  a  gift,  whicii  must  vest, 
if  at  all,  witliin  thi'  compass  of  existing  lives  and  twenty-one  years 
after,  that  it  is  limitt^d  to  the  child  or  the  issue,  however  remote,  of 
an  unborn  person ;  Itontledfje  v.  Doiril,  2  Yes.  jun.  3.")7,  H(;2 ;  77/(7- 
lusson  V.  Wood/ord,  4  Ves.  227,  II  Yes.  112;  lie  Bowks,  l'J02,  2  Oh. 
050. 

(j)  Ante,  p.  4,  n.  (/).  sidered  to  be  cognisant  of  and  to 

(k)  Ante,  p.  396.  have  regard  to  the  state  of  the 

(/)  Co    Litt.  271  b,  n.  (1),  vii.  family  or  the  facts  of  the  case  as 

2  ;   Whitby  v.  Mitchell,  42  Ch.  D.  existing  at  the  time  of  exercising 

494, 44  Ch.  D.  8.") ;  Re  Nanh,  1909,  the  power,  or  (if  the  power  were 

W.  N.  1G2.     It  should,  however,  exercised    by   will)    at    the   aj)- 

be  noted  that,  in  exercising  any  pointor's    deatii ;    and   that  any 

Bucli  power,  the  appointor  is  con-  such   appointment  will  be  valid 


raent. 


W.R.P.  2 
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■Succession  Before  leaving  the  subject  of  settlements,  it  may  be 

"  ^'  mentioned  that  by  the  Succession  Duty  Act,  1853  (m), 

every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beneficially 
entitled  to  any  property  or  the  income  thereof  upon  the 
death  of  any  person  dying  on  or  after  the  19th  of  May, 
1853,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  by 
way  of  substitutive  limitation,  is  deemed  to  confer  on 
the  person  so  entitled  a  "  succession ;  "  in  respect  of 
which  he  is  charged  with  duty  payable  on  his  becoming 
entitled  in  possession  (»)•  So  that  "  successions " 
chargeable  with  duty  may  arise  on  the  death,  after  the 
Act,  of  a  tenant  for  life  or  in  tail  under  any  settlement 
made  before  or  after  the  Act.  In  such  cases  the  rate 
of  duty  is  determined  b}'  the  relationship  between  the 
successor  and  the  settlor.  The  dispositions,  which  may 
confer  successions  liable  to  duty  under  this  Act,  include 
the  exercise  of  a  general  or  limited  power  of  appoint- 

EstateDuty.  ment  (o).  By  the  Finance  Act,  1894  (p),  estate  duty  is 
leviable  in  the  event  of  a  death  after  the  1st  of  August, 

if  it  confers  upon  the  appointee  general  power,  which  has  taken 
nn  interest  which,  having  regard  effect  {i.e.,  become  exercisable) 
to  fhose  fad'',  would  have  been  on  a  death  after  the  Act,  the 
valid,  if  limited  by  the  instrument  appointor  is  to  be  deemed  to  be 
creatius:  the  power;  Peard  v.  entitled  to  the  property  ap- 
KeJ:ewich,  15  Beav.  1  (JO ;  Wilkin-  pointed  as  a  succession  derived 
.>.o?i  V.  J>Mnco)(,  30  Beav.  Ill ;  Re  from  the  donor  of  the  power 
Tliompson,  1906,  2  Ch.  199 ;  ante,  If  in  such  a  case  the  appoint- 
p.  407,  n.  (?).  ment  be  made  to  take  effect  on 
(m)  Stat.  16  &  17  Yict.  c.  51,  a  death  (as  if  it  be  exercised  by 
s.  2 ;  see  Wilcox  v.  Smith,  4  will,  or  being  made  by  deed,  its 
Drew.  40 ;  A.-G.  v.  Middleton,  operation  be  suspended  until  the 
3  H.  tfc  N.  125.  determination  of.some  life  interest) 
(n)  Sects.  10,  20.  the  appointee  will  take  the  pro- 
Co)  i?e  Lovelace,  4  De  G.  &  J.  jierty  as  a  succession  derived 
340.  In  the  case  of  limited  from  the  appointor ;  A.-G.  v. 
powers,  the  rate  of  duty  is  Upton,  L.  E.  1  Ex.  224. 
determined  by  the  relationship  (p)  Stat.  57  &  58  Vict.  c.  30, 
between  the  donor  of  the  power  ss.  1,  2,  24;  see  A.-G.  v.  Beech, 
and  the  appointee;  sect.  4.  The  1899,  A.  C.  53  ;  stat.  63  Yict.  c.  7, 
general  rule  is  the  same  in  the  s.  11,  altering  the  law  laid  down 
case  of  general  powers ;  Charlton  in  A.-G.  v.  Ds  Pr€cille,  1900,  1 
V.  A.-G.,  4  App.  Cas.  427.  But  Q.  B.  223. 
by  sect.  4  upon  the  exercise  of  a 
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1894,  not  only  on  the  principal  value  of  any  property 
passing  on  the  death  (which  has  l)een  held  to  include 
the  passing  of  property  from  a  tenant  for  life  to  a 
remainderman  (q) ) ,  hut  also  on  the  principal  value  of 
any  property  in  which  the  deceased  or  any  other  person 
had  an  interest  ceasing  on  the  death  of  the  deceased, 
to  the  extent  to  which  a  henefit  accrues  or  arises  hy 
the  cesser  of  such  interest.  The  same  Act  makes  estate 
duty  levialjle  in  respect  of  any  proper t}',  over  which  the 
deceased  had  a  general  power  of  appointment,  whether 
the  power  he  exercised  or  not  (/).  The  nature  of  suc- 
cession and  estate  duty  has  been  already  explained  (s). 


Judgments  were  charges  on  the  judgment  debtor's  Creditors' 
estates  in  reversion  or  remainder  under  the  old  law  (t),  "version^' 
though  not  on  contingent  interests  until  they  vested  Oi).  and  r(-- 
And  the  Judgments  Act,  1838  (r),  made  judgments  a 
charge  on  all  lands  to  which  the  judgment  debtor  was 
entitled  for  any  estate  or  interest  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  expect- 
ancy.    But  as  we  have  seen  (x),  the  Judgments  Act,  \ 
1864  0/),  provided  that  judgments  thereafter  entered 
up  should  not  be  a  charge  on  any  land  until  actually  - 
delivered  in  execution  {z) ;  and  under  the  Land  Charges 
Act,  1900  («),  a  judgment  shall  not  operate  as  a  charge 
on  any  interest  in  land  unless  or  until  a  writ  or  order 
for  the  purpose  of  enforcing  it  is  registered  under  the 
Land  Charges  Act  of  1888  (b).    Estates  in  reversion  or 
remainder  expectant  on  a  freehold  estate  cannot  be  ' 
taken  in  execution  under  a  writ  of  I'leuit,  which  only 

(q)     Coidey  V.  Inland  lierenue  (r)  Stat.   1   &  2  Vict.  c.    Ill), 

Commis'iioneiy,  1899,  A.  C.  198.  s.  1:5;  ante,  p.  271. 

(r)  Stat.  57  &  58  Vict.  c.  80,  (x)  Ante,  p.  27o. 

88.    1,   2,   22    (2    a);    Cowley   v.  (y)  Stat.  27  &  28  Vict.  i\  112. 

Inland    Revenue    Ci/mniissioners,  (z)  Sec    Uo(>d-Barr»   v.     Cath- 

1899,  A.  C.  198,  213.  cart,  1895,  2  Cli.  41 1. 

(s)  Ante,   pp.    204:— 2G7 ;    and  (u)  Stat.  03  A:  64  Vict.  c.  2G, 

Bee  1  Wms.  V.  &  P.  202  g^.,  224  s.  2 ;  ante,  p.  274. 

gg.  (6)  Stat.  51  &  52  Vict.  c.  51, 

(<)  Ante,  pp.  208—271.  s.  5;  ante,  p.  274. 

(u)  3  Preat.  Abst.  320. 
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Bankruptcy, 


extends  to  lands,  of  which  the  judgment  debtor  is  seised 
or  possessed  (c).  Any  estate  or  interest,  whether  vested, 
contingent  or  executory  (d),  in  lands  or  hereditaments, 
will  vest  in  the  creditors'  trustee  in  case  of  the  owner's 
bankruptcy  (c) ,  or  will  be  assets  for  payment  of  his  debts 
after  his  death  (/). 


(fi)  lie  South,  L.  II,  9  Ch.  SGlt. 
As  the  owiH'r  of  the  reversion  on 
ii  lease  fdr  years  is  seised  of  tlie 
land  (ante,  pp.  :56,  n.  (c),  333),  his 
estate  may  be  taken  under  an 
elegit;  Mayor  of  Poole  v.  Whitt, 
1.5  M.  &  \V,  571,  An  order  ap- 
pointiu<;  a  receiver  of  the  profits 
of  a  legal  estate,  to  which  a  judg- 
ment debtor  is  entitled  in  rever- 
sion or  remainder  expectant  on 
an  estate  of  freeliold,  does  not 
operate  as  a  delivery  in  execu- 
tion of  that  estate  ;  Ee  Harrison 
&  Bottomleij,   1899,    1    Cli.    -105, 


Equitable  execution  against  equi- 
table reversions  or  remainders 
seems  justitiod  by  Tyrrell  v, 
Painton,  1895.  1  Q.  B  202,  but 
opposed  to  the  principles  laid 
down  in  Holmes  v,  Millage,  1893, 
1  Q.  B.  551. 

(d)  See  Jones  v.  Roe,  3  T.  K, 
88,  1  R.  R.  656. 

(e)  Stat.  46  &  47  Vict.  c.  52, 
88.  20,  44,  168;  a7de,  p.  278. 

(/)  Stats.  3  &  4  AVill.  FS'. 
c.  104  ;  60  &  61  Vict.  c.  65,  s.  2 
(3);  ante,  p.  283. 
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CHAPTER   \. 

OF    HEEEDITAMENTS    PURELY    INCORPOREAL. 

We  now  come  to  the  consideration  of  incorporeal 
hereditaments,  usually  so  called,  which,  unlike  a  rever- 
sion, a  remainder,  or  an  executory  interest,  are  ever  of 
an  incorporeal  nature,  and  never  assume  a  corporeal 
shape.    Of  these  purely  incorporeal  hereditaments  there  Three  kinds 
are  three  kinds,  namely,  first,  such  as  are  appendant  to  porcai  here- 
corporeal  hereditaments;  secondly,  such  as  are  appur-  ditamcnts. 
tenant ;  hoth  of  which  kinds  of  incorporeal  heredita- 
ments are  transferred  simply  l)y  the  conveyance,  byj 
whatsoever  means,  of  the  corporeal  hereditaments  to 
which  they  may  belong ;  and  thirdly,  such  as  are  in 
fP'oss,  or  exist  as  separate  and  independent  subjects  of 
propert}^  and  are  accordingly  said  to  lie  in  grant,  and 
have  always  required  a  deed  for  their  transfer  (a).    But 
almost  all  purely  incorporeal  hereditaments  may  exist 
in  both  the  above  modes,  being  at  one  time  appendant 
or  appurtenant  to  corporeal  property,  and  at  another 
time  separate  and  distinct  from  it. 

1.  Of  incorporeal  hereditaments  which  are  ai)pen- 
dant  to  such  as  are  corporeal,  the  first  we  shall  consider 
is  a  seignory  or  lordship.  In  a  previous  part  of  our  A  scignory. 
work  (h),  we  have  noticed  the  origin  of  manors.  Of 
such  of  the  lands  belonging  to  a  manor  as  the  lord 
granted  out  in  fee  simple  to  his  free  tenants,  nothing 
remained  to  him  ))ut  his  seignory  or  lordship.  By  the 
grant  of  an  estate  in  fee  simple,  he  necessarily  parted 

(a)  Ante,  pp.  31,  32.  (&)  Ante,  p.  40. 
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with  the  possession.  Thenceforth  his  interest,  accord- 
ingly, became  incori^oreal  in  its  nature.  But  he  had 
no  reversion ;  for  no  reversion  can  remain,  as  we  have 
ah-eady  seen  (r),  after  an  estate  in  fee  simple.  The 
grantee,  however,  became  his  tenant,  did  to  him 
fealty,  and  paid  to  him  his  rent-service,  if  any  were 
1  agreed  for.  This  simply  having  a  free  tenant  in  fee 
simple  was  called  a  seignory.  To  this  seignory  the 
rent  and  fealty  were  incident,  and  the  seignory  itself 
was  attached  or  appendant  to  the  manor  of  the  lord, 
who  had  made  the  grant ;  whilst  the  land  granted  out 
was  said  to  be  holden  of  the  manor.  Yer}^  many 
grants  were  thus  made,  until  the  passing  of  the  statute 
of  Quia  emptores  {d)  put  an  end  to  these  creations  of 
tenancies  in  fee  simple,  by  directing  that  on  every 
such  conversance  the  feoffee  should  hold  of  the  same 
immediate  lord  as  his  feoffor  held  before  ('')•  But 
such  tenancies  in  fee  simple  as  were  then  already  sub- 
sisting were  left  untouched,  and  they  still  remain  in  all 
cases  in  which  freehold  lands  are  holden  of  any  manor. 
The  incidents  of  such  a  tenancy,  so  far  as  respects  the 
tenant,  have  been  explained  in  the  chapter  on  free 
tenure.  The  correlative  rights  belonging  to  the  lord 
form  the  incidents  of  his  seignory.  The  seignory,  with 
all  its  incidents,  is  an  appendage  to  the  manor  of  the 
lord,  and  a  conveyance  of  the  manor  simply,  without 
mentioning  its  appendant  seignories,  will  accordingly 
comprise  the  seignories,  together  with  all  rents  incident 
Attornment,  to  them  {f).  In  ancient  times  it  was  necessary  that 
the  tenant  should  attorn  to  the  feoffee  of  the  manor, 
before  the  rents  and  services  could  effectually  pass  to 
him  {q).  For,  in  this  respect,  the  owner  of  a  seignory 
was  in  the  same  position  as  the  owner  of  a  reversion  Qi). 
But  the  same  statute  (/)  which  abolished  attornment 

(c)  Ante,  p.  344.  ((7)  Co.  Litt.  310  b. 

(d)  18  Edw.  I.  c.  1.  ()0  Ante,  p.  339. 

(e)  Ante,  pp.  39,  73.  (t)  Stat.  4  &  5  Anne,  c.  3  (c.  16 
(/)  Perk.  s.  IIG.                               in  Kuflfhead),  s.  9 ;  ante,  p.  340. 


OF   HEREDITAMENTS   PURELY   INCORPOREAL.  423 

ill  tlie  one  case  abolished  ifc  also  in  the  other.      No 
attornment,  therefore,  is  now  required. 

Other  kinds  of  appendant  incorporeal  hereditaincnts  Wv^his  uf 
are  rights  or  coiiinioii,  sucli  as  co^idiou  of  turhari/,  or  a 
right  of  cutting  turf  in  another  person's  land ;  common 
of  piscary,  or  a  right  of  fishing  in  another's  water; 
and  common  of  i)asture,  which  is  the  most  usual,  being  Comniou  uf 
a  right  of  dei^asturing  cattle  on  the  land  of  another  (/.).  I'^s^'"'"^- 
Rights  of  common  owe  their  origin  to  the  necessities  of 
the  agricultural  village  communities,  which,  as  we  have 
seen  {I),  were  spread  over  England  at  the  time  of  the 
Norman  Conquest  {m).  It  will  be  remembered  that  thei 
land  used  to  be  cultivated  upon  the  common  field  system,' 
the  various  holdings  being  composed  of  strips  of  land 
lying  dispersed  among  the  common  fields  of  the  village. 
The  rights  of  common  enjoyed  by  the  holders  of  arable 
land  were  accordingly  of  two  kinds :  first,  to  put  in  cattle 
to  range  over  the  whole  of  a  common  field,  during  such 
time  as  it  lay  fallow ;  secondlj^  to  pasture  their  cattle 
on  the  waste  lands  of  the  village.  The  holders  of  strips 
in  the  common  meadows  also  enjoyed  the  right  of 
putting  in  cattle  to  graze  over  the  whole,  when  not 
closed  for  raising  the  hay-crop  {n).  When  the  Enghsli 
mancria  had  been  generally  subjected  to  the  law  of 
feudal  tenure  (o),  it  was  considered  that  the  soil  of  the 
waste  lands  of  a  manor  belonged  to  the  lord  of  the  1 
manor,  subject,  however,  to  the  common  rights  of  his 
tenants  to  depasture  cattle  thereon  {p).  And  after  the 
freeholders  had  become  the  most  prominent  tenants  of 

(AO  For     further     information  dofl',  Vill.  in  Enj?.  2.")9,  260. 

upon  this  subject  the  reader   is  (o)  Ante,  p.  12. 

referred    to     tlie    hite     author's  {p)  See  Unet.   fo.   227,   228; 

Treatise  on  Riplits  of  Common.  W^illiams  on  Commons,   103   nq., 

(I)  A)ite,  J).  11.  150  ;  Scrutton,  Commons,  IVJ — ll  ; 

(m)  Williams  on  Commons,  37  Vinogradoff,  Vill.  in  Kng.  271  — 

sq.;  Vinogradoff,  Vill.   in  Eug.,  275;    Lunrasliire    v.    llnnt,    10 

Essay  11.,  ch.  ii.  Times  I>.  K.  310;  stat.  oG  &  A? 

(«)  Ante,  pp.  41,  02;  Viuogra-  Vict.  c.  57. 
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ii  manor  (q),  it  was  established  as  law  that  every  free- 
holder of  ancieut  arable  land  held  of  a  manor  may,  of 
common  right  (that  is,  by  the  common  law  alone, 
independently  of  grant  or  agreement)  depasture  on  the 
lord's  wastes  such  a  number  of  commonable  beasts 
as  he  can  maintain,  when  the  common  is  not  available, 
upon  his  holding  (/).  And  this  right  was  designated 
common  appendant  (.s).  The  right  of  common  pasture 
in  the  common  fields  appears,  properly,  to  have  been 
also  of  common  right  (t).  Owing  to  the  general  inclosure 
of  common  lands,  which  has  been  before  mentioned  (w), 
,  rights  of  common  in  common  fields  are  now  practically 
[  extinct.  Eights  of  common  over  wastes  have  been  also 
I  extinguished  in  many  cases  by  the  inclosure  of  waste 
lands  (r).  But  in  other  cases  they  still  remain,  and  of 
late  years  they  have  in  many  instances  been  successfully 
asserted  (//).  Any  conveyance  of  the  lands,  to  which 
such  rights  belong,  will  comprise  such  rights  of  common 
also  (z).  The  regulation  of  Metropolitan  and  other 
commons  is  now  provided  for  by  statute  {a). 

Advowson  Another  kind  of  appendant  incorporeal  hereditament 

appendant.  jg  ^j^  advowson  appendant  to  a  manor.  But  on  this 
head  we  shall  reserve  our  observations  till  we  speak  of 
the  now  more  frequent  subject  of  conveyance,  an  ad- 
vowson i)f  f/ross,  or  an  advowson  unappended  to  any 
thing  corporeal. 

Strips  of  In  connection  with  the  subject  of  commons,  it  may  be 

Tidf  of^ollls        ^'^)  ^«'''  PP-  ■^*'  ^^-  ^"'"^  ^-  ^-  9  ^1-  2^1  •  ^'"^'•'^^^ 

suit  01  locms.         ^^^  Williams  on  Commons,  31  v.  Queen's  Collerje,  L.  K.  10  Eq. 

$q.,  103.  105,  G  Ch.  1\Q\  Beth  v.   Thomp- 

(.s)Litt.s.  184;Co.Litt.  122a;  ^^on,  L.   R.    6   Ch.   732;  Hall   v. 

5  Kcp  37,  38.    See  P.  &M.  Hist.  Byron,  4  Ch.  D.  667;  Jiobertsun 

Eng.  Law,  i.  610—612.  v.  Hartopp,  43  Ch.  D.  484. 

(<)  Williams  on  Commons.  G7  (z)  Litt.     s.      183;    Co.    Litt. 

69;    Vinogradoff,   Vill.   in   Eng.  121b. 

261,  268—271.  (o)  Stats.  29  &  30  Vict.  c.  122  ; 

(i()  Ante,  p.  62.  32  &  33  Vict.  c.  107;  39  &  40 

(x)  See  "Williams  on  Commons,  Vict.  c.  56,  amended  by  42  &  43 

246      sq. ;     Scrutton,    Commons,  Vict.  c.  37  ;  62  &  63  Vict.  c.  30 

ch.  vi.,  vii.  Williams  on  Commons,  255  sq. 

(y)  See  Smith  v.  Earl  Brown- 
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mentioned  that  strips  of  waste  land  between  an  inelosure  : 
and  a  highway,  and  also  the  soil  of  the  highway  to  the  | 
middle  of  the  road,  presumptive!}'  belong  to  the  owner 
of  the  inelosure  (/>).  And  on  a  conveyance  of  tlie 
inelosure  (c),  even  by  reference  to  a  plan  which  does 
not  comprise  the  highway  ((/),  the  presumption  is  that 
the  soil,  as  far  as  one-half  of  the  road,  will  pass.  But 
if  the  strips  of  waste  land  communicate  so  closely  to  a 
common  as  in  fact  to  form  part  of  it,  they  will  then 
belong  to  the  lord  of  the  manor,  as  the  owner  of  the 
common  (c).  Where  a  public  way  is  foimdrous,  as  such 
ways  frequently  were  in  former  times,  the  public  have 
by  the  common  law  a  right  to  travel  over  the  adjoining 
lands,  and  to  break  through  the  fences  for  that  pur- 
pose ( /■).  It  is  said  that  in  former  times  the  land- 
owners, to  prevent  their  fences  being  broken  and  their 
crops  spoiled  when  the  roads  were  out  of  repair,  set  back 
their  hedges,  leaving  strips  of  waste  at  the  side  of  the 
road,  along  which  the  public  might  travel  without  going 
over  the  lands  under  cultivation.  Hence  such  strips  are 
presumed  to  belong  to  the  owners  of  the  lands  adjoin- 
ing (g).  If  the  same  person  own  the  land  on  both  sides 
of  the  highway,  the  soil  of  the  whole  road  is  presumed 
to  be  his  (//).  "Where  lands  adjoin  a  river,  the  soil  of  '"^oil  uf  river. 
one-half  of  the  river  to  the  middle  of  the  stream  is 
presumed  to  belong  to  the  owner  of  the  adjoining 
lands  (/).     But  if  it  be  a  tidal  river,  the  soil  up  to  high 

(h)  Doe  (I.  I'riiuj  v.  Pearsey,  7  848. 

L.  &  C.  304 ;  Scoones  v.  Morrell,  (g)  Steel  v.  Prichett,  2  Stark. 

1  Beiiv.  251.  468,  20  I?.  R.  717;  sec  Behnore 

(c)  Simpson  V.  Dendy,  8  C.  B.  v.  Kent   County  Cvuncil,  1901.  1 

N.  S.  4;J3;  Jle  White's  Charities,  Ch.  87;!;   Barrey  v.    Truro,  etc, 

1898,    1    Ch.   6r)9;    sec  Leigh   v.  Council,  I WA,  2  {J h.  G3S  ;  Ofm  v. 

Jack,  5  Ex.  D.  204.  Itorhford    liural    Council,    19()(i, 

('/)  Berridge  v.  Ward,  10  C.  B.  1   Ch.    342.     As   to  ii  diteli,  boo 

N.    S.   400 ;    sec  Pryor  v.  Petre,  Charley   Corporation  v.   Aightin- 

1894,  2  Ch.  11.  gale.  1907,  2  K.  B.  037. 

(e)  Grose  v.  West,  7  Taunt.  39,  (/()  ILirri»on  v.  Rutland,  1893, 

17  R.  K.  437;  Doe  d.  Barrett  v.  1  Q.  B.  142. 

Kemp,  2  Bing.  N.  C.  102.  (t)  Hale  de  jure  maris,  cli.  1  ; 

(/)  Cora.  Dig.  Chimin  (D.  0);  Wishart     v.     Wylii',     2     Stuart, 

Indices  V.  iZifnoA/?i)<,  8  ('.  B.  N.  S.  'riiomson,     IMiiiiu,     Slorison     & 
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Sca-sbore. 


Appurtenant 
incorporeal 
heredita- 
ments arise 
by  grant  or 
prescription. 


water  mark  ap[)cars  presumptively  to  belong  to  the 
Crown  (A).  The  Crown  is  also  presumptively  entitled 
to  the  sea-shore  up  to  high  water  mark  of  medium 
tides  (I) :  although  grants  of  parts  of  the  sea-shore 
have  not  unfrequently  been  made  to  subjects  (ni) ;  and 
such  grants  may  be  presumed  by  proof  of  long  con- 
tinued and  uninterrupted  acts  of  ownership  (n).  A 
sudden  irruption  of  the  sea  gives  the  Crown  no  title 
to  the  lands  thrown  under  water  (o) ;  although  when 
the  sea  makes  gradual  encroachments,  the  right  of  the 
owner  of  the  land  encroached  on  is  as  gradually  trans- 
ferred to  the  Crown  ( j)) .  And  in  the  same  manner  when 
the  sea  gradually  retires,  the  right  of  the  Crown  is  as 
gradually  transferred  to  the  owner  of  the  land  adjoining 
the  coast  (q).  But  a  sudden  dereliction  of  the  sea  does 
not  deprive  the  Crown  of  its  title  to  the  soil  (/■)• 

2.  Incorporeal  hereditaments  appurtenant  to  cor- 
poreal hereditaments  are  not  very  often  met  with. 
They  consist  of  such  incorporeal  hereditaments  as  are 
not  naturally  and  originally  appendant  to  corporeal 
hereditaments,  but  have  l)een  annexed  to  them,  either 
by  some  express  deed  of  grant,  or  hy  prescription  from 


Kinnear's  Scotch  Cases.  II.  L. 
<;8;  Bichctt  v.  Morris,  L,  R.  1 
Sc.  App.  47;  Lord  v.  The  Com- 
missioners for  the  City  of  Syd- 
ney. VI  Moore's  P.  (_'.  Cases,  47o  ; 
Micldetliiiiait  v.  Ncwlay  Bridge 
Co.,  33  Ch.  D.  133.  See  Devon- 
shire V.  rcittinson,  20  Q.  B.  D. 
'2G3;  Great  Torrington  Conser- 
vators V.  Moore  Stevens,  1904,  1 
Ch.  347. 

(k)  Hale  de  jure  maris,  ch.  4, 
p.  13;  Gann  v.  The  Freefishers  of 
Whitdahle,  11  H.  L.  C.  192. 

(/)  A.-G.  V.  Chambers,  4  De 
(;.  M.  &  G.  206;  B.  v.  Gee,  1 
E.  &  E.  106S.  The  public  have  no 
general  right  of  access  to  the  sea- 
shore for  the  purpose  of  bathing 
therefrom  or  waliiing  thereon, 
Brinchman  v.  Matley,  1904.  2  Ch. 
313.   As  to  the  rights  of  a  riparian 


ownerupon  a  navigable  tidal  river, 
see  I/yon  v.  Fishmongers^  Co.,  1 
App.  Cas.  G62  ;  North  Shore  Ruil- 
u-ay  Co.  V.  Pion,  14  App.  Cas.  612. 

(m)  Scratton  v.  Broion,  4  B.  &  C. 
485,  49.=). 

(7i)  Beavfort  v.  Swansea,  3  Ex. 
413  ;  Calmady  v.  Boice,  6  C.  B. 
861. 

(o)  2  Bhack.  Coram.  262. 

Ip)  Re   Hull  and  Selby  Rail-' 
way.  5  M.  &  "\V.  327. 

(g)  2  BI.  Coram.  262;  R.  v. 
Lord  Yarborough,  3  B.  &  C.  91, 
5  Bintr.  163;  and  see  Mercer  v. 
Demie,  1905,  2  Ch.  538.  As  to 
tlie  gradual  change  of  a  river 
bed  see  Foster  v.  Wright,  4  C.  P.  D. 
438;  Hindson  v.  Ashby,  1896,  2 
Ch.  1. 

(r)  2  Black.  Coram .  262. 


OF    HEREDITAMENTS   PURELY   INCORPOREAL.  427 

long   enjoyment.      Rights  of  common  and  rights  of  Appurtenant 
way  or  passage  over  the  property  of  another  person  common  and 
are  the  principal  kinds  of  incorporeal  hereditaments  "f^'^'y* 
usually  found  appurtenant  to  lands.     When  thus  an- 
nexed, they  will  pass  by  a  conveyance  of  the  lands  to 
which  they  have  been  annexed,  without  mention  of 
the  appurtenances  (s) ;    although  these  words,  "  with  Appurie- 

^  ^  ^  '^  .  nances. 

the  appurtenances,"  have  been  usually  niserted  ni 
conveyances,  for  the  purpose  of  distinctly  showing  an 
intention  to  comprise  such  incorporeal  hereditaments 
of  this  nature  as  may  belong  to  the  lands.  But  if  such 
rights  of  common  or  of  way,  though  usually  enjoyed 
with  the  lands,  should  not  have  been  strictly  appur- 
tenant to  them,  a  conveyance  of  the  lands  merely,  with 
their  appurtenances,  without  mentioning  the  rights 
of  common  or  way,  would  not  have  been  sufficient  to 
comprise  them  (t).  It  was,  therefore,  usual  in  convey- 
ances to  insert  at  the  end  of  the  "  parcels,"  or  descrip- 
tion of  the  property,  a  number  of  "  general  words  "  in 
which  were  comprised,  not  only  all  rights  of  way  and 
common,  &c.,  which  might  belong  to  the  premises,  but 
also  such  as  might  be  therewith  used  or  enjoyed  (?<)• 
But  now,  by  the  Conveyancing  Act  of  1881  (x),  a  con- 
veyance of  land  made  after  the  year  1881  shall  be 

(*•)  Co.  Litt.  121  b.  Ee  Peck  &  London  School  Board, 

(/)  Hording  v.   ]\'ihon,  2  B.  &  1893,   2   Ch.   315 ;    see    1    Wms. 

< '.  96 ;  Barlow  v.  Jihodes,  1  Cro.  V.  &  P.  5()3. 
&  M.   439.     S(ie   also  James  v.  (n)  As  to  the  effect  of  general 

riant,  4  A.  &  E.  749 ;  Hinchliffe  words  sec  Wms.  Conv.  Stat.  GO, 

V.  Earl  of  Kinnoul,  5  N.  ('.  1;  60,  GO:    Williams  on  Commons, 

Pheygeii    v.    Vicary,  IG  M.  &  W.  31G— 319,  323. 
481;  Achroyd  v.  Smith,  10  C.  B.  (x)  Stat.  44  &  45  Vict,  c  41, 

1G4;    ]yorfhin<ilon   v.   flimgon,   2  s.  »;,  siib-s.   1;    see  Wms.   Conv. 

E.  &  E.  i'AH:'  Baird  v.  Fortune,  Stat.      60—74;      BroomMd      v. 

10  W.  R.  2,  7  .Tur.  N.  S.   92G  ;  Williamx,  1897,1  Ch.  602;  Jntrr- 

Wardle  v.  Brocldehnrst,    1  E.   <&;  national  Tea  Stores  Co.  v.  Hobbi', 

E.  1058;    Watts  y.  Kelson,  L.  K.  1903,  2  Ch.  105;  cf.  aodicin  v. 

6  Ch.   IGG;  Kay  v.  Oxiry,  L.  K.  Schtcepiws,  Ltd.,  1902,  1  Ch.  926; 

10  Q.  li.  360;    Brett  v.  Cloicser,  Quiche  v.  Chapman,  1903,  1  Ch. 

^^   C.    p.   D.   376;    Barkshire   v.  659.   Tliis  enactment  applies  only 

(Iruhb,  IS   Ch.  D.    G16;    Baring  if  and  as  far  as  a  contrary  inten- 

V.    Abingdon,    1892,    2   Cli.   374.  tion  is  not  e.xpreasod  in  tlie  con- 

Th(!  like  law  of  a  contract  to  sell  veyance,  and  lins  effect  suVject  to 

land    with     the    appurtenances,  the  terms  thereof;  s.  6,  aub-a.  4. 


in  cross. 


v.« 
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deemed  to  include  and  shall  by  virtue  of  the  Act  operate 
to  convey,  with  the  land,  all  commons,  ways,  and  other 
liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever  reputed  to  appertain  to,  or  at  the  time  of 
conveyance  enjoyed  with,  the  land  or  any  part  thereof. 
In  consequence  of  this  enactment,  general  words  are 
1  now  rarely  employed  (.//). 

o.  Such  incorporeal  hereditaments  as  stand  sepa- 
rate and  alone  are  generally  distinguished  from  those 
which  are  appendant  or  appurtenant,  by  the  appella- 
A  scignory  tion  ill  f/ross.  Of  these,  the  first  we  may  mention  is 
a  seignory  in  [/ross,  which  is  a  seignory  that  has  been 
-.severed  from  the  demesne  lands  of  the  manor,  to  which 
it  was  anciently  appendant  (,~).  It  has  now  become 
quite  unconnected  with  anything  corporeal,  and,  ex- 
isting as  a  separate  subject  of  transfer,  it  must  be 
conveyed  by  deed  of  grant. 

llcnt  seek.  The  next  kind  of  separate  incorporeal  hereditament 

is  a  rent  seek  (rcdditiis  siccus),  a  dry  or  barren  rent,  so 
called,  because  no  distress  could  formerly  be  made  for 
it  (a) .  This  kind  of  rent  forms  a  good  example  of  the 
antipathy  of  the  ancient  law  to  any  inroad  on  the  then 
prevailing  system  of  tenures.  If  a  landlord  granted 
his  seignory,  or  his  reversion,  the  rent  service,  which 
was  incident  to  it,  passed  at  the  same  time.  But  if 
he  should  have  attempted  to  convey  his  rent,  indepen- 
dently of  the  seignory  or  reversion  to  which  it  was 
incident,  the  grant  would  have  been  effectual  to  deprive 
himself  of  the  rent,  but  not  to  enable  his  grantee  to  dis- 
train for  it  (b).     It  would  have  been  a  rent  seek.     Rent 

(y)  See  Wms.  Conv.  Stat.  69,  of  a  grant  of  services  (including 

497,  and  jwst,  Part  VI.  rent      service)     apart      from     a 

(2)  1  Scriv.  Cop.  5.  seignory,  and  also  of  rents  seek 

(«)  Litt.  s.  218.  and  rent  charges;    Litt.  ss.  225, 

(b)  Litt.  ss.  225,  22G,  227,  228,  .")5I— 556,  565 :  but  the  necessity 

572.     At  common  law  the  attorn-  of  attornment  was  abolished  by 

ment  of  the  tenant  of  the  free-  stat.  4  &  5  Anne,  c.  3  (c.   16  in 

hold  was  necessary  to  the  validity  Kuffhead), «.  9 ;  see  ante,  p.  422. 
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seek  also  occasionally  arose  from  grants  being  made 
of  rent  charges,  to  be  hereafter  explained,  without  any 
clause  of  distress  (c).  But,  by  an  Act  of  Geo.  II.  (d), 
a  remedy  by  distress  was  given  for  rent  seek,  in  the 
game  manner  as  for  rent  reserved  upon  lease.  The 
grantee  of  a  rent  seek,  however,  was  not  without  remed}-, 
at  common  law,  for  its  recovery.  For  if  he  had  once 
received  any  part  of  it,  he  might  take  proceedings  in 
the  nature  of  a  real  action  against  the  tenant  of  the 
land,  out  of  which  the  rent  issued,  if  the  tenant  refused 
further  payment  (c).  Indeed,  a  man  might  have  all 
manner  of  real  actions  of  a  rent,  which  issued  out  of 
land,  if  he  had  once  had  seisin  {/)  of  any  part  of  the 
rent  (g).  After  real  actions  to  recover  such  rents  had 
been  abolished,  along  with  the  other  real  actions  (//); 
the  grantee  of  the  rent  was  allowed  a  remedy,  in  their 
place,  by  suing  personally  the  tenant  of  the  land  (/). 
He  may  also  apply  to  a  Court  of  Equity  to  order  any 
arrears  of  the  rent  to  be  raised  by  sale  or  mortgage 
of  the  land ;  but  the  granting  of  such  relief  is  discre- 
tionary (k). 

The  same  remedies  are  applicable  in  the  case  of  A  rent 
another  important  kind  of  separate  incorporeal  here-  ^  ^^°^' 
ditament,  namely,  a  rent  charge.  This  arises  on  a  grant 
by  one  person  to  another  of  an  annual  sum  of  money, 
payable  out  of  certain  lands  in  which  the  grantor  may 
have  any  estate,  with  power  to  distrain  on  the  lands  in 
the  event  of  non-payment.    The  rent  charge  cannot,  of 

(«)  Litt.  ss.  217,  218.  (tc,   Building  Society,  Ex  parte 

(tO  Stat.  4  Geo.  II.  c.  28,  s.  5.  Graham,  42  Cb.  D.  343 ;  Searle 

(e)  Litt.  S3.  233,341 ;  9  M.  &  W.  v.  Coolie,  4:!  Ch.  D.  519  ;  Pertwee 

123.  V.  Tmvnsend,  189(1,  2  Q.  15.  129; 

(/)  Ante,  p.  3G.  lie  Hvrhage  Reutx,    189G,   2   Ch. 

(r/)  Litt.  ss.  218,  233,  235,  23G ;  811.     The    decision    in    Thomas 

Co.  Litt.   IGOa;    P.  &  M.  Hist.  v,  Sylvester  is  criticised  by  the 

Enp.  I^aw,  ii.  VIS  sq.;  an/e,  p.  31.  i)resent  writer  in  I/.  Q.  II.  xlii. 

<Ji)  Stat.  3  &  4  Will.  IV.  c.  27,  288. 
8,36;  a7tfe,  p.  G5,  n.  (g).  (h)  Hambro  v.   Hambro,   1894, 

(i)  ThoTfiag  V.  Sylvester,  L.  II.  2  Cii.  ."iG4. 
8    Q.    13.    3G8;     Me    Blackburn, 
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A  deed 
required. 


Rogistration 
of  life 
annuities 
now  required. 


Registration 
of  land 
improvement 
rent  cliarjres. 


course,  continue  longer  than  the  estate  of  the  grantor ; 
but,  supposing  the  grantor  to  be  seised  in  fee  simple,  he 
may  make  a  grant  of  a  rent  charge  for  any  estate  he 
pleases,  giving  to  the  grantee  a  rent  charge  for  a  term 
of  years,  or  for  his  life,  or  in  tail,  or  in  fee  simple  (/). 
For  this  purpose  a  deed  is  absolutely  necessary ;  for  a 
rent  charge,  being  a  separate  incorporeal  heredita- 
ment, cannot,  according  to  the  general  rule,  be  created 
or  transferred  in  any  other  way  (/»),  unless  indeed  it 
be  given  by  will.  By  the  Judgments  Act,  1855,  any 
annuity  or  rent  charge  granted  after  the  passing  of 
the  Act,  otherwise  than  by  marriage  settlement  or  will, 
for  a  life  or  lives,  or  for  any  estate  determinable  on 
a  life  or  lives,  shall  not  affect  any  lands,  tenements, 
or  hereditaments,  as  to  purchasers,  mortgagees  or 
creditors,  unless  registered,  formerl}'  in  the  Court  of 
Common  Pleas  (»),  and  now  in  the  Office  of  Land 
Registry,  against  the  name  of  the  person,  whose  estate 
is  intended  to  be  afitected  (o) .  A  search  for  annuities  is 
accordingly  made  in  this  registry  on  every  purchase 
of  lands,  in  addition  to  the  other  usual  searches  (p)» 
It  has  been  decided,  however,  in  accordance  with  the 
doctrines  applied  by  the  Courts  of  Equit}^  in  the  con- 
struction of  the  Middlesex  and  Yorkshire  Registry 
Acts  (q),  that  rent  charges  are  valid  in  equity  against 
purchasers,  who  have  notice  of  them,  although  they 
be  not  registered  (/•).     By  the  Land  Charges  Act  of 


(0  Litt.  83.  217,  218;  see  ante, 
p.  428,  n.  (b). 

(m)  Litt.  uht  sup. 

(n)  Stat.  18  &  19  Viet.  c.  15, 
ss.  12,  14;  passed  20tli  April, 
1855.  Annuities  for  or  deter- 
minable on  any  life  or  lives, 
granted  for  valuable  considera- 
tion, and  not  secured  on  lands 
of  equal  or  greater  value  than 
the  annuity,  and  belouf^ing  to 
the  grantor  for  an  estate  in  fee 
or  in  tail  in  possession,  were 
formerly  made  void  by  statute, 
unless  a  memorial  thereof  were 
duly   enrolled   in    the   Court  of 


Chancery;  stats.  17  Geo.  III. 
c.  26;  53  Geo.  III.  c.  141;  3 
Geo.  IV.  c.  92 :  7  Geo.  IV.  c.  75. 
But  as  these  annuities  were  only 
granted  for  the  sake  of  evading 
the  Usury  Laws  (see  2  Black. 
Comm.  461),  the  same  statute 
which  repealed  those  laws  also 
repealed  the  statutes  above  men- 
tioned; Stat.  17  &  18  Vict.  c.  90. 

(o)  See  ante,  p.  273,  n.  (g). 

(p)  Jjt<e,  p.  294. 

(q)  Ante,  pp.  212.  262. 

(r)  Greaves  v.  Tofiehl  14  Cli.  D. 
56;:. 
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1888  (s),  rent  charges  created  after  that  year  under 
the  Land  Improvement  Acts  ah-eady  mentioned  (0, 
are  void  as  against  a  jjurchaser  for  vahie  of  the  land 
charged,  or  any  interest  therein,  unless  duly  registered 
at  the  Office  of  Land  Eegistry.  And  after  the  expira- 
tion of  one  year  from  the  first  assignment  made  by 
act  inter  vivos  after  that  year  of  a  similar  rent  charge 
previously  created,  the  person  entitled  thereto  shall 
not  be  able  to  recover  the  same  as  against  a  purchaser 
for  value  of  the  land  charged,  or  any  interest  therein, 
unless  the  charge  be  duly  registered  in  the  same  place 
before  the  completion  of  the  purchase  (^O- 

In  settlements  where  rent  charges  are  often  given  Creation  of 
l)y  way  of  pin-money  and  jointure,  they  are  usually  J"|j^||^^  ^^'J,',^''^ 
created  under  a  provision  for  the  purpose  contained  statute'  of 
in  the  Statute  of  Uses  (.r).  The  statute  directs  that 
where  any  persons  shall  stand  seised  of  any  lands, 
tenements,  or  hereditaments,  in  fee  simple  or  other- 
wise, to  tJic  itsc  and  intent  that  some  other  person  or 
persons  shall  have  yearly  to  them  and  their  heirs,  or 
to  them  and  their  assigns,  for  term  of  life  or  years  or 
some  other  special  time,  any  annual  rent,  in  every 
such  case  the  same  persons,  their  heirs  and  assigns, 
tJtat  have  hiicIi  use  to  have  any  such  rent  shall  be  ad- 
judged and  deemed  in  possession  and  seisin  of  the 
same  rent  of  such  estate  as  they  had  in  the  use  of 
the  rent ;  and  they  may  distrain  for  non-payment  of 
the  rent  in  their  own  names.  From  this  enactment 
it  follows,  that  if  a  conveyance  of  lands  be  now  made 
to  A.  and  his  heirs, — to  the  2isc  and  intent  that  B.  and 
his  assigns  may,  during  his  life,  thereout  receive  a 
rent  charge, — B.  will  be  entitled  to  the  rent  charge, 

(s)  Stat.  51  &  52  Vict.  c.  51,  (/)  Ante,  p.  12G. 

s.    12;  sec  ss.  2,  4;    It.  v.    Vice  (u)  Sect.  11!. 

JlegMrar  of  Land    Heiihtnj.  2-t  (x)  Stat.  27  Ken   Vllf.  c.   10, 

Q.  B.  D.   178 ;  1   Wiii.s.  V.  &  1'.  ss.  4,  5.     See  the  form  of  aettle- 

3SG  and  n.  (/),  518 — 523.  mcut  given  in  I'art  VI.,  jfosf. 
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I  in  the  same  manner  as  if  a  grant  of  the  rent  charge 
had  been  duly  made  to  him  by  deed.  The  above  enact- 
ment, it  will  be  seen,  is  similar  to  the  prior  clause  of 
the  Statute  of  Uses  relating  to  uses  of  estates  (y),  and 
is  merely  a  carrying  out  of  the  same  design,  which  was 
to  render  every  use,  then  cognisable  only  in  Chancery, 
an  estate  or  interest  within  the  jurisdiction  of  the 
courts  of  law  (z).  But  in  this  case,  also,  as  well  as  in 
*  the  former,  the  end  of  the  statute  has  been  defeated. 

For  a  conveyance  of  land  to  A.  and  his  heirs,  to  tJir 
iiHc  that  B.  and  his  heirs  may  receive  a  rent  charge, 
ill  trust  for  C.  and  his  heirs,  wall  now  be  laid  hold  of 
under  the  equitable  doctrines  of  the  Court  of  Chancery 
for  C.'s  benefit,  in  the  same  manner  as  a  trust  of  an 
estate  in  the  land  itself.  The  statute  vests  the  h-gal 
estate  in  the  rent  in  B. ;  and  C.  takes  no  legal  estate, 
because  the  trust  for  him  would  be  a  use  upon  a  use  (a). 
But  C.  has  the  entire  beneficial  interest ;  and  he  is 
possessed  of  the  rent  charge  for  an  cquitahJe  estate  in 
fee  simple. 

Clause  of  i^i  ancient  times  it  was  necessary,  on  every  grant 

distress.  i'  o 

of  a  rent  charge,  to  give  an   express  power  to  the 

grantee  to  distrain  on  the  premises  out  of  which  the 
rent  charge  was  to  issue  (/>).  If  this  power  were 
omitted,  the  rent  was  merely  a  rent  seek.  Rent 
service,  being  an  incident  of  tenure,  might  be  dis- 
trained for  by  common  right ;  but  rent  charges  were 
matters  the  enforcement  of  which  was  left  to  depend 
solely  on  the  agreement  of  the  parties.  But  since  a 
power  of  distress  has  been  attached  by  Parliament  (c) 
to  rents  seek,  as  well  as  to  rents  service,  an  express 
power   of    distress   has   not   been   necessary   for   the 

({/)  A)de,  p.  174.  ante,   p.    429.      See   Johnson    v. 

(z)  Ante,  pp.  174,  176.  Faulkner,    2    Q.    B.    925,    93.^) ; 

(n)  Ajite,  pp.  178—180.  Miller  v.  Green.  S  Bing.  92,  2  Cro, 

(6)  Litt.  8.  218.  &  Jerv.  142,  2  Tyr.  1. 

Cc)  Stat.  4  Geo.  II.  c.  28,  s.  .") ; 
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security  of  a  rent  charge  (d).  Such  a  power,  however, 
was  usually  granted  in  express  terms.  In  addition  to 
the  clause  of  distress,  it  was  also  usual,  as  a  further 
security,  to  give  to  the  grantee  a  power  to  enter  on  Tower  of 
the  premises  after  default  had  been  made  in  payment  *""  '^^ ' 
for  a  certain  number  of  days,  and  to  receive  the  rents 
and  profits  until  all  the  arrears  of  the  rent  charge, 
together  with  all  expenses,  should  have  been  duly 
paid  (e). 

The  following  remedies  are  now  given  by  the  Con-  siatutory 
veyancing  Act  of  1881  (./)  to  any  person  entitled  to  a  IJXcss"^ 
rent  charge  or  any  other  annual  sum,  payable  half-  entry,  &c. 
yearly  or  otherwiseijipt  being  rent  incident  to  a  rever- 
sion, charged  upon  any  land,  or  the  income  thereof, 
by  virtue  of  any  instrument  coming  into  operation 
after  the  year  1881 : — (1)  a  power  of  distress,  if  the 
annual  sura  or  any  part  thereof  is  unpaid  for  ticent//- 
(uic  days  next  after  the  time  appointed  for  any  pay- 
ment in  respect  thereof ;  (2)  a  power,  if  the  annual 
sum  or  any  part  thereof  is  unpaid  for  foiiii  days  next 
after  the  time  appointed  for  any  payment  in  respect 
thereof,  to  enter  into  possession  of  and  hold  the  land 
charged  or  any  part  thereof,  without  impeachment  of 
waste,  and  to  take  the  income  thereof,  until  all  arrears 
due  at  the  time  of  entry  or  afterwards  becoming  du" 
and  all  expenses  have  been  fully  paid ;  (8)  a  power,  in 
the  like  case,  whether  possession  be  taken  or  not,  to 
demise  by  deed  the  land  charged  or  any  part  thereof 

((Z)  Saward  v.  Aiidifij,  2  Bing.  (Jilb.  Uses,  178,   IT'J;    Lewis  on 

51t);  Butlcr7jv.  JlohhifOUjiilMn'j;.  Verpetuities,  018;   1  Wms.  V.  & 

392  ;  Dodds  v.  Thompson,  L.  R.,  P.  597 ;  ante,  p.  405. 
1  C.  P.  13:5.  (/)  Stat.  44  &  45  Vict,  t:  41, 

(e)  Tlie    law   rcijards    such   a  s.  44,  which  applies  only  if  and 

jiower  of  re-entry  as  part  of  the  so  far  as  the  contrary  intention  is 

estate  which  the  grantee  has  in  not  expressed  in  the  instrument, 

the  rent;    and  it  ai)pears  there-  and  has  effect  subject  to  its  terms  ; 

fore  not  to  be  obnoxious  to  the  Bub-s.  5.     See  Wms.  C'onv.  Slat, 

rule  against  j)erpetuitii!8;  Haver-  215 — 217. 
gill  V.  Uitre,  Cro.  Jac.  510;  Sugd. 

W.R.P.  28 
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to  a  trustee  for  a  term  of  years,  upon  trust  to  raise  and 
pay  all  arrears  due  or  to  become  due  and  all  expenses. 
These  statutory  remedies  are  conferred,  subject  and 
without  prejudice  to  all  estates,  interests  and  rights 
having  priority  to  the  annual  sum,  and  only  as  far  as 
they  might  have  been  conferred  by  the  instrument 
under  which  the  annual  sum  arises  (n) .  Reliance  upon 
I  this  enactment  has  generally  superseded  the  employ- 
ment of  express  powers  of  distress  and  entry  upon  the 
grant  of  a  rent  charge  (/;)• 

Land  By  the  Improvement  of  Land  Act,  1899  (/),  rent 

™nt™har"s^  charges  created  either  before  or  after  that  Act  under  the 
Improvement  of  Land  Act,  1864,  or  any  special  improve- 
ment Act  (/.),  shall  be  recoverable  as  regards  any 
instalment  accruing  due  after  the  year  1899,  by  the 
like  remedies  as  are  provided  by  the  Conveyancing 
Act  of  1881,  in  respect  of  rent  charges  thereafter 
created,  and  not  otlicncisc  This  precludes  the  owners 
of  such  rent  charges  from  suing  the  tenant  of  the 
lands  charged  under  the  rule  established  as  above- 
mentioned  (/). 

Estate  for  Incorporeal  hereditaments  are  the  subjects  of  estates 

char  "c^  ^^^^  analogous  to  those  which  may  be  holden  in  corporeal 
hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  without 
mentioning  in  the  deed  of  grant  the  heirs  of  such  party, 
the  law  formerly  held  that,  in  the  event  of  the  decease 
of  the  second  grantee  in  the  lifetime  of  the  former,  the 

(g)  Sect.  44,  sub-s.  (1).  (I)  Ante,  p.  429  &  n.  (/).    Such 

(h)  See  AVms.  Conv.  Stat.  216,  rent    charges    were     previously 

217,519;  1  AVms.  V.  &  P.  597 —  recoverable  in  the   like  manner 

602.  as   a,   tithe    rent    charge ;    &tat. 

(0  Stat.  62  &  63  Vict.  c.  46,  27  &  28  Vict.  c.  114,  s.  63;  etc  at 

B.  3.  the  end  of  this  chapter. 

(A-)  Ante,  pp.  126,  431. 
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rent  charge  became  extinct  for  the  benefit  of  the  owner 
of  the  lands  out  of  which  it  issued  (m).  The  former 
grantee  was  not  entitled  because  he  had  parted  with 
his  estate  ;  the  second  grantee  was  dead,  and  his  heirs 
were  not  entitled  because  they  were  not  named  in  the 
grant.  Under  similar  circumstances,  we  have  seen  (») 
that,  in  the  case  of  a  grant  of  corporeal  hereditaments, 
the  first  person  that  might  happen  to  enter  upon  the 
premises  after  the  decease  of  the  second  grantee  had 
formerly  a  right  to  hold  possession  during  the  remainder 
of  the  life  of  the  former.  But  rents  and  other  incor- 
poreal hereditaments  are  not  in  their  nature  the  subjects  ! 
of  occupancy  (o) ;  they  do  not  lie  exposed  to  be  taken 
possession  of  by  the  first  passer-by.  It  was  accordingly 
thought  that  the  statutes,  which  provided  a  remedy  in 
the  case  of  lands  and  other  corporeal  hereditaments, 
were  not  applicable  to  the  case  of  a  rent  charge,  but 
that  it  became  extinct  as  before  mentioned  (j)).  By  a 
modern  decision,  however,  the  construction  of  these 
statutes  was  extended  to  this  case  also  (q) ;  and  now 
the  Wills  Act  of  1837  (r),  by  which  these  statutes  have  The  Wills 
been  repealed  (s),  permits  every  person  to  dispose  by  e£tcs  pur 
will  of  estates  j^u?'  autre  vie,  whether  there  shall  or  autre  vie. 
shall  not  be  any  special  occupant  thereof,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  heredita-  ' 
ment  (t)  ;  and  in  case  there  shall  be  no  special  occupant, 
the  estate,  whether  corporeal  or  incorporeal,  shall  go  to 
the  executor  or  administrator  of  the  party ;  and  coming 
to  him,  either  by  reason  of  a  special  occupancy,  or  by 
virtue  of  the  Act,  it  shall  be  applied  and  distributed  in 
the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate  (»).  Under  the  Land  Transfer  Act,  1897  (.r),  i.an.i 

Trausfrr 

(w)  Biic.  Abr.  Estate  for  Life  (,)  7    Will.    IV.    &     1    \ki.   Act,  18'J7, 

and  Occui»auLy  (L'.).  c.  20. 

(u)  Ante,  i>.  i;}2.  («)  Sect.  2. 

(o)  Co.  liitt.  41  1>,  oSS  a.  {t)  Sect.  :>. 

(p)  2  Black.  Comm.  2130.  (ft)  Sect.  6.  luyiiuhi:  v.  W'righl, 

('jI)  Brarparlc  v.  ilutehiinon,  7  25  Bcav.  100. 

Biug.  178.  (x)  Stat.  60  &  61  Vict.  c.  G.j, 
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a  rent  charge  enjoyed  jmr  autre  vie  devolves  on  the 
owner's  death  after  that  year  in  the  same  manner  as 
a  hke  estate  in  land  (//). 

]<:8tiiic  in  fee  j^  grant  of  an  estate  tail  in  a  rent  charge  scarcely 
rent  charge,  ever  occurs  in  practice.  But  grants  of  rent  charges  for 
estates  in  fee  simple  are  not  uncommon,  especially  in 
the  towns  of  Liverpool  and  Manchester,  where  it  is  the 
usual  practice  to  dispose  of  an  estate  in  fee  simple  in 
lands  for  building  purposes  in  consideration  of  a  rent 
charge  in  fee  simple  by  way  of  ground  rent,  to  be 
granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accomplished  b}^  a  conve3'ance 
from  the  vendor  to  the  purchaser  and  his  heirs,  io  flic 
■use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  further  use  that, 
if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  da3^s,  the 
vendor  and  his  heirs  may  enter  and  hold  possession  till 
all  arrears  and  expenses  are  paid ;]  and  subject  to  the 
rent  charge,  [and  to  the  powers  and  remedies  for  securing 
payment  thereof,]  to  the  use  of  the  purchaser,  his  heirs 
and  assigns,  for  ever.  The  words  within  brackets  in 
the  above  sentence  may  now  be  omitted  in  reliance  on 
the  provisions  of  the  Conveyancing  Act  of  1881,  which 
have  already  been  stated  {z).  The  purchaser  thus 
acquires  an  estate  in  fee  simple  in  the  lands,  subject 
to  a  perpetual  rent  charge  payable  to  the  vendor,  his 
heirs  and  assigns  («)•     It  should,  however,  be  carefully 

Part  I. ;  ante,  pp.  29,  57.  75,  8G,  s.  72),  where  the  consideration  or 
87,  111,  133,  13tt,  18G,  191,  208,  any  part  of  the  consideration  for 
219,  224—227,  248,  289.  293,  318,  a  conveyance  on  sale  consists  of 
353,  368,  383.  money  payable  periodically  for  a 
(2/)  Ante,  p.  133.  definite  period,  exceeding  twenty 
(2)  See    ante,    p.    433;    "Wms.  years,  or  in  perpetuity,  or  for  any 
Conv.  Stat.  217.  indefinite  period  not  terminable 
Stamp  duty.          (a)  By   the  Stamp  Act,  1891  with  life,  the  conveyance  is  to  be 
(stat.  54  &  55  Vict.  c.  39,  s.  56,  charged  in  respect  of  that  con- 
replacing  33  &  34  Yict.   c.  97,  sideration  with  ad  valorem  duty 
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borne  in  mind,  that  transactions  of  this  kind  are  very 
different  from  those  grants  of  fee  simple  estates  which 
were  made  in  ancient  times  by  lords  of  manors,  and 
from  which  quit  or  chief  rents  have  arisen.      These 
latter  rents  are  rents  incident  to  tenure,  and  may  be 
distrained  for  of  common  right  without  any  express 
clause  for  the  purpose.     But  as  we  have  seen  (h),  since 
the  passing  of  the  statute  of  Quia  einptores  (c),  it  has  not 
been  lawful  for  any  person  to  create  a  tenure  in  fee 
simple.     The  modern  rents  of  which  we  are  now  speak- 
ing, are  accordingly  mere  rent  charges,  and  in  ancient 
days  would  have  required  express  clauses  of  distress  to 
make  them  secure.     They  were  formerly  considered  in 
law  as  against  common  ri(/ht  (d),  that  is,  as  repugnant 
to  the  feudal  policy,  which  encouraged  such  rents  only 
as  were  incident  to  tenure.     A  rent  charge  was  accord- 
ingly regarded  as  a  thing  entire  and  indivisible,  unlike 
rent  service,  which  was  capable  of  apportionment.    And 
from  this  property  of  a  rent  charge,  the  law,  in  its 
hostility  to  such  charges,  drew  the  following  conclusion  : 
that  if  any  part  of  the  land,  out  of  which  a  rent  charge  A  release  of 
issued,  were  released  from  the  charge  by  the  owner  of  }!j*n,i'i|va3^a 
the  rent,   either   by  an   express  deed   of    release,  or  release  of  the 
virtually  by  his  purchasing  part  of  the  land,  all  the 
rest  of  the  land  should  enjoy  the  same  benefit  and  be 
released  also  (c).     If,  however,  any  portion  of  the  land  Apportion- 
charged  should  descend  to  the  owner  of  the  rent  as  heir  g"^[|j.  "" p.,',.'^ 
at  law,  the  rent  would  not  thereby  have  been  extin-'of  tlic  lau.i. 
guished,  as  in  the  case  of  a  purchase,  but  would  have 
been  apportioned  according  to  the  value  of  the  land ; 
because  such  portion  of  the  land  came  to  the  owner  of 
the   rent,  not  by  his  own  act,  but  by  the  course  of 

on  the  total  amount,  which  will  c.  83. 

or  may,  according  to  tlie  terms  of  {b)  Ante,  39. 

sale,  be  payable  during  the  period  (c)  18  Edw.  I.  c.  1 . 

of  twenty  years   next   after   the  (</)  I'o.  Lilt.  147  b. 

day  of  tlie  date  of  fcuch  instru-  (e)  Lilt.    s.    222;    Henniit    v. 

ment.     For    tlie    duty    impoaeil  I'asx,  1  New  Cases,  388. 

before  1871.  see  stat.  17  &  18  Vict. 
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extinguish- 
ment. 


New  enact-  '  law  (,/).  But  it  is  now  provided  (g),  that  the  release 
not  now  an  fi'om  a  rent  charge  of  part  of  the  hereditaments  charged 
therewith  shall  not  extinguish  the  whole  rent  charge, 
but  shall  operate  only  to  bar  the  right  to  recover  any 
part  of  the  rent  charge  out  of  the  hereditaments 
released;  without  prejudice,  nevertheless,  to  the  rights  of 
all  persons  interested  in  the  hereditaments  remaining 
unreleased  and  not  concurring  in  or  confirming  the 
release.  The  Board  of  Agriculture  is  now  empowered 
by  statute  to  apportion  rents  of  every  kind  on  the 
application  of  any  persons  interested  in  the  lands  and 
in  the  rent  (h). 


Apportion- 
mont  by 
JJoard  of 
Afrriculture 


Covenant  to 
pay  rent 
charge. 


The  rent  charges,  of  which  we  are  speaking,  are 
usually  further  secured  by  a  covenant  for  payment 
entered  into  by  the  purchaser  in  the  deed  by  which  they 
are  granted.  And  when  the  fee  simple  of  a  house  or  of 
building  land  is  sold  for  a  perpetual  rent  charge  to  issue 
thereout,  the  purchaser  sometimes  covenants  to  repair 
the  house  or  to  build  on  the  land  (/)•  But  such  cove- 
nants are  merely  personal  covenants  binding  the  pur- 
chaser and  his  representatives  (/.) ;  and  they  cannot  be 
enforced,  either  at  law  or  in  equity,  against  his  assigns  (1) 


(/)  Litt.  8.  224. 

((/)  Stat.  22  &  23  Yict.  c.  35, 
s.  io ;  see  Booth  v.  Smith,  14 
Q.  B.  D.  318;  Price  v.  John, 
1905,  1  Ch.  744.  This  enactment 
seems  not  to  apply  to  a  rent  seek. 
It  appears  that  at  common  law 
a  rent  seek  was  on  the  same  foot- 
ing as  a  rent  charge  as  regards 
apportionment ;  see  Litt.  ss.  217 — 
227  ;  Co.  Litt.  147  b,  150  b ;  Gilb. 
Tenures,  402  &  n.  Ivii.,  4th  ed. 

(7i)  Stats.  17  &  18  Viet.  c.  i»7, 
ss.  10—14 ;  45  &  4G  Yict.  c.  38, 
s.  48 ;  52  &  53  Vict.  c.  30,  s.  2. 

(i)  Davidson,  Prec.  Couv.  vol. 
ii.  pt.  i.  pp.  504  $q.,  4th  ed. ;  1 
Key  &  Elphinstone,  Prec.  Conv. 
p.  334  n.,  4th  ed. 

ik)  By  Stat.  22  &  23  Yict.  c.  35, 
8.  28,  where  an  executor  or  ad- 


ministrator liable  under  such 
covenants  has  satisiied  all  sub- 
sisting liabilities,  and  set  aside 
a  sufficient  fund  to  answer  any 
future  claim  that  may  be  made 
in  respect  of  any  fixed  and  ascer- 
tained sum  agreed  to  be  laid  out 
on  the  property,  and  has  conveyed 
the  property  to  a  purchaser,  he 
may  distribute  the  residuary 
personal  estate  without  appro- 
priating any  part  thereof  to  meet 
any  future  liability  under  such 
covenants.  But  this  is  not  to 
prejudice  the  right  to  follow  the 
assets  of  the  deceased  into  the 
hands  of  the  persons,  amongst 
whom  they  may  have  been  dis- 
tributed. See  Wms.  Pcrs.  Prop. 
lOG,  457,  458,  16th  ed. 
(I)  Aide,  p.  76. 
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of  the  land.  For  although,  as  we  have  seen  (m),  cove- 
nants by  a  tenant  in  fee  restricting  the  use  of  the  land  I 
are  enforceable  in  equity  against  his  assigns,  who  have 
notice  of  the  covenants,  this  doctrine  is  not  extended  to 
covenants,  which  impose  such  an  active  duty  as  to  repair  j 
or  to  lay  out  money  on  land  (n).  But  the  rent  charge 
may  be  recovered  by  action,  in  the  manner  before 
explained,  against  the  tenant  of  the  freehold  for  the  time 
being,  whether  he  be  the  original  purchaser,  or  his  heir 
or  his  assign  (o). 

■  The  Bankruptcy  Act,  1883  0>),  provides  for  the  dis-  Bankmptpy 
claimer  by  the  trustee  for  the  creditors,  within  the  time  ]^ii(^  suhjt'ot 
and  under  the  conditions  therein  specified,  of  any  part  to  rent,  &c. 
of  the  property  of  the  bankrupt,  which  consists  of  land 
of  any  tenure  burdened  with  onerous  covenants,  or  of 
any  other  property  that  is  not  readily  saleable,  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance 
of  any  onerous  act,  or  to  the  payment  of  any  sum  of 
money  (q).     And  the  Court  may  make  an  order  vesting  Onlor  vesting 
any  disclaimed  property  (without  any  conveyance  for  pJ.opeJ^'^' 
the  purpose)  in  any  person  entitled  thereto,  or  a  trustee 
for  him,  on  such  terms  as  the  Court  thinks  just. 

Although  rent  charges  and  other  self-existing  incor-  incorporeal 
poreal  hereditaments  of  the  like  nature  are  no  favourites  mvnts  sub- 
with  the  law,  yet,  whenever  it  meets  with   them,  it  ject,  as  far  as 

,.  ■,  .  ])03sible,  to 

applies  to  them,  as  far  as  possible,  the  same  rules  to  the  same 
which  corporeal  hereditaments  are  subject.     Thus,  we  poreaninmii- 
have  seen  .that  the  estates  which  may  be  held  in  the  one  tamontg. 
are  analogous  to  those  which  exist  in  the  other.     So 

(m)  Ante,  p.  18S.  ICth  ed. 

(n)  HiiyiDood     v.     Brunswick,  (7)  As  to  tlie  effect  of  a  dis- 

&c.,  Building  Society,  8  Q.  B.  D.  claimer   by   a   trustee    in    bank- 

403;    Austerbemj  v.   Oldham,  2i)  ruptcy  of  freeiitild   hiiul   subject 

C'h.  D.  570.  to  a   rent   cliarfj;c  and  burdemd 

(o)  ^nte,  p.  429,  and  eases  cited  with   onerous  covenants,  see  lie 

in  note  (/).  Mercer  and  Moore,  14  Cli.  D.  287, 

(p)  Stat.  4G  &  47  Vict.  c.  .'52,  decided   under   the    Bankruptcy 

s.  55;  sec  Wms.  I'ers.  Prop.  25G,  Act,  18(;'.>. 
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estates  in  fee  simple,  both  in  the  one  and  in  the  other, 
may  be  aliened  by  the  owner,  either  in  his  Hfetime  or  l)y 
his  will,  to  one  person  or  to  several  as  joint  tenants  or 
tenants  in  common  (r),and,  on  his  intestacy,  descended 
to  the  same  heir  at  law.  So  also,  on  the  owner's  death 
after  the  year  1897,  his  fee  simple  estate  in  a  rent  charge 
devolves,  equally  with  his  like  estates  in  land,  upon  his 
executors  or  administrator,  in  trust,  subject  to  his  debts, 
for  his  devisee   or  heir  (.s).     But  in  one  respect  the 

Temiro  an       analogy  fails.    Land  is  essentially  the  subject  of  tmnre  ; 

excep  ion.  ^^  ^^^^^^  belong  to  a  lord,  but  be  holden  l)y  his  tenant,  by 
whom  again  it  may  be  sub-let  to  another ;  and  so  long 
as  rent  is  rent  service,  a  mere  incident  arising  out  of  the 
estate  of  the  payer  and  belonging  to  the  estate  of  the 
receiver,  so  long  may  it  accompany,  as  accessory,  its 
principal,  the  estate  to  which  it  belongs.  But  the  receipt 
of  a  rent  charge  is  accessory  or  incident  to  no  other 
hereditament.  True  a  rent  charge  springs  from,  and  is, 
therefore,  in  a  manner  connected  with,  the  land  on  which 
it  is  charged  ;  but  the  receiver  and  owner  of  a  rent 
charge  has  no  shadow  of  interest  beyond  the  annual 
payment,  and  in  the  abstract  right  to  this  payment  his 
estate  in  the  rent  consists.  Such  an  estate  therefore 
cannot  be  sul)ject  to  any  tenure.  The  owner  of  an 
\  estate  in  a  rent  charge  consequently  owes  no  fealty  to 
any  lord,  neither  can  he  be  subject,  in  respect  of  his 
estate,  to  any  rent  as  rent  service  ;  nor,  from  the  nature 
of  the  property,  could  any  distress  be  made  for  such 
rent  service  if  it  were  reserved  {t).  So,  if  the  owner  of 
an  estate  in  fee  simple  in  a  rent  charge  should  have  died 
intestate,  and  without  leaving  any  heirs,  his  estate  could 

(r)  Rivis  v.  Watson,  5  M.  &  W.  that   the   King    may   reserve    a 

255.  rent  out  of  an  incorporeal  liere- 

(s)  Ante,  pp.  29,  57,  75,  80,  87,  ilitament,  for  which,  by  his  pre- 

110,  133,  139,  186,  190,  208,  219,  rogative,  he  may  distrain  on  all 

221—227,248,289,293,319,354,  the    lands    of    the    lessee;    Co. 

883,  430.  Litt.  47  a,  n.  (1)  ;  Bac.  Abr.  tit. 

0)  Co.    Litt.  47   a,   144   a;   2  Rent  (B). 
Bhxck.  Comin.  42.     But  it  is  said 
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not  escheat  to  his  lord,  for  he  had  none.  It  simply 
ceased  to  exist,  and  the  lands  out  of  which  it  was  payable 
were  thenceforth  discharged  from  its  payment  (ii)-  The 
Intestates'  Estates  Act,  1884  (.r),  now  enacts  that,  from 
and  after  the  passing  of  this  Act,  where  a  person  dies 
without  an  heir  and  intestate  in  respect  of  any  real 
estate,  consisting  of  any  estate  or  interest,  whether  legal 
or  equitable,  in  any  incorporeal  hereditament,  whether 
devised  or  not  devised  to  trustees  by  the  will  of  such 
person,  the  law  of  esclieat  shall  apply  in  the  same 
manner  as  if  the  estate  or  interest  above-mentioned  were 
a  legal  estate  in  corporeal  hereditaments  (.//) .  It  appears 
to  the  writer  that  the  Courts  may  find  some  difficulty 
in  applying  the  law  of  escheat,  in  pursuance  of  this  Act, 
to  hereditaments  which  are  not  held  of  any  lord. 

Another  kind  of  separate  incorporeal  hereditament  Commnn  in 
which  occasionally  occurs  is  a  right  of  common  in  r/ross.  " 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  but  as  an  independent  subject  of 
property  (s).     Such  a  right  of  common  has,  therefore,  ' 
always  required  a  deed  for  its  transfer. 

Another  important  kind  of  separate  incorporeal  A.lvowsona. 
hereditament  is  an  advowson  in  gross.  An  advowson 
is  a  perpetual  right  of  presentation  to  an  ecclesiastical 
benefice  (a).  The  owner  of  the  advowson  is  termed  the 
patron  of  the  benefice  :  but,  as  such,  he  has  no  property 
or  interest  in  the  glebe  or  tithes,  which  belong  to  the 
incumbent.  As  patron  he  simply  enjoys  a  right  of 
nomination  from  time  to  time,  as  the  living  becomes 
vacant.  And  this  right  he  exercises  by  a  jm'.soitation  rrcseutation. 
to  the  bishop  of  some  duly  (pialified  clerk  or  clergyman, 

(u)  Co.  Litt.  298  a,  n.  (2).  f:)  2  Black,  ("omm.  .^:],  34. 

(a;)  ytat.  47  &  48  Vict.  c.  71,  (<()  See   V.  &   M.    Hist.    Eng. 

8.  4,  passed  14tii  Auirust.  18S4.  Law,' ii.  135  sq. 
(ij)  See  ante,  pp.  48,  Of). 
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whom  the  bishop  is  accordingly  bound  to  institute  to  the 
benefice,  and  to  cause  to  be  inducted  into  it  (li).  When 
the  advowson  belongs  to  the  l)isliop,  the  forms  of  presen- 
tation and  institution  are  supplied  by  an  act  called 
collation  (c).  In  some  rare  cases  of  advowsons  donative t 
the  patron's  deed  of  donation  was  alone  sufficient  {d)  : 
but  by  the  Benefices  Act,  1898  (e),  all  such  advowsons 
were  made  presentative.  Where  the  patron  is  entitled  to 
the  advowson  as  his  private  property,  he  is  empowered 
by  an  Act  of  Parliament  of  the  reign  of  George  IV.  (/) 
to  present  any  clerk  under  a  previous  agreement  with 
him  for  his  resignation  in  favour  of  any  one  person 
named,  or  in  favour  of  one  of  two  {g)  persons,  each  of 
them  being  by  blood  or  marriage,  an  uncle,  son,  grand- 
son, brother,  nephew  or  grand-nephew  of  the  patron,  or 
one  of  the  patrons  beneficially  entitled.  One  part  of 
the  instrument  by  which  the  engagement  is  made  must 
be  deposited  within  two  calendar  months  in  the  office  of 
the  registrar  of  the  diocese  (//),  and  the  resignation  must 
refer  to  the  engagement,  and  state  the  name  of  the 
person  for  whose  benefit  it  is  made  (/). 

Advowsons  are  principally  of  two  kinds, — advowsons 
of  rectories,  and  advowsons  of  vicarages.  The  history 
of  advowsons  of  rectories  is  in  many  respects  similar  to 
that  of  rents  and  of  rights  of  common.  In  the  very  early 
ages  of  our  history  advowsons  of  rectories  appear  to  have 
been  almost  always  appendant  to  some  manor.  The 
advowson  was  part  of  the  manorial  property  of  the  lord, 


(6)  1  Black.  Comm.  390,  .^91. 
See  iUd.  389 ;  stat.  61  &  62  Vict. 
c  48,  s.  2,  as  to  grounds  on  wliicli 
a  bishop  may  refuse  to  institute 
ur  admit  the  presentee. 

(c)  2  Black.  Comm.  22. 

((/)  2  Black.  Comm.  23.  By 
stat.  33  &  34  Vict.  c.  97,  every 
appointment,  whether  by  way  of 
donation,  presentation  or  nomi- 
nation, and  admission,  collation 
or  institution  to  or  licence  to 
hold  any  ecclesiastical  benefice, 


dignity  or  promotion,  or  any 
peri^etual  curacy,  was  subject  to 
an  ad  ralovem  duty,  which  was 
repealed  by  stat.  40  Vict.  c.  13, 
s.  13. 

(e)  Stat.  61  &  62  Vict.  c.  48, 
s.  12. 

(/)  Stat.  9  Geo.  IV.  c.  94. 

(g)  The  Act  reads  one  or  two, 
but  this  is  clearly  an  error. 

(70  Stat.  9  Geo.  IV.  c.  94,  8.  4, 

(^■)  Sect.  5. 
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who  built  the  church  and  endowed  it  with  the  glebe  and 
most  part  of  the  tithes  (A).  The  seignories  in  respect 
of  which  he  received  his  rents  were  another  part  of  his 
manor,  and  the  remainder  principally  consisted  of  the 
demesne  and  waste  lands,  over  the  latter  of  which  we 
have  seen  that  his  tenants  enjoyed  rights  of  common  as 
appendant  to  their  estates  (/).  The  incorporeal  part  of 
the  property,  both  of  the  lord  and  his  tenants,  was  thus  ' 
strictly  appendant  or  incident  to  that  part  which  was 
corporeal ;  and  any  conveyance  of  the  corporeal  part 
naturally  and  necessarily  carried  with  it  that  part  which 
was  incorporeal,  unless  it  were  expressly  excepted.  But, 
as  society  advanced,  this  simple  state  of  things  became 
subject  to  many  innovations,  and  in  various  cases  the 
incorporeal  portions  of  property  became  severed  from 
the  corporeal  parts,  to  which  they  had  previously 
l)elonged.  Thus  we  have  seen  (/»)  that  the  seignory  ( 
of  lands  was  occasionally  severed  from  the  corporeal 
part  of  the  manor,  becoming  a  seignory  in  gross.  So 
rent  was  sometimes  granted  independently  of  the  lord- 
ship or  reversion  to  which  it  had  been  incident,  by 
which  means  it  at  once  became  an  independent  incor- 
poreal hereditament,  under  the  name  of  a  rent  seek.  Or 
a  rent  might  have  been  granted  to  some  other  person 
than  the  lord,  under  the  name  of  a  rent  dianfc  In  the 
same  way  a  rhiht  of  common  might  have  been  granted 
to  some  other  person  than  a  tenant  of  the  manor,  by 
means  of  which  grant  a  separate  incorporeal  heredita- 
ment would  have  arisen,  as  a  common  in  gross,  belonging 
to  the  grantee.  In  like  manner  there  exist  at  the  present 
day  two  kinds  of  advowsons  of  rectories  :  an  advowson 
appendant  to  a  manor,  and  an  advowson  in  gross  (»), 
which  is  a  distinct  subject  of  property,  unconnected  with 
anything  corporeal.  Advowsons  in  gross  appear  to  have  Ori^'in  of  a.l- 

gross. 
(k)  See  1  P.  &  M.  Hist.  Eng.  (m)  Ante,  p.  428. 

Law,  497,  498,  2iid  ed.  (n)  2  Black.  Cumm.  22  ;  Litt. 

(0  Ante,  pp.  41,  424."  8.  GI7. 
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chiefly  had  their  origin  in  the  severance  of  advowsons 
appendant  from  the  manors  to  which  they  had  belonged ; 
and  any  advowson,  now  appendant  to  a  manor,  may  at 
any  time  be  severed  from  it,  either  by  a  conveyance  of 
the  manor,  with  an  express  exception  of  the  advowson, 
or  by  a  grant  of  the  advowson  alone  independently  of 
the  manor.  And  when  once  severed  from  its  manor, 
and  made  an  independent  incorporeal  hereditament,  an 
advowson  can  never  become  appendant  again.  So  long 
as  an  advowson  is  appendant  to  a  manor,  a  conveyance 
of  the  manor,  even  by  feoffment,  and  without  men- 
tioning the  appurtenances  belonging  to  the  manor, 
will  be  sufficient  to  comprise  the  advowson  (o).  But 
'when  severed,  itmust  be  conveyed,  like  any  other  separ- 
ate incorporeal  hereditament,  by  a  deed  of  grant  (p). 

The  advowsons  of  rectories  were  not  unfrequently 
granted  by  the  lords  of  manors  in  ancient  times  to 
monastic  houses,  bishoprics,  and  other  spiritual  corpo- 
rations (q).  When  this  was  the  case  the  spiritual  patrons 
thus  constituted  considered  themselves  to  be  the  most 
fit  persons  to  be  rectors  of  the  parish,  so  far  as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory  was 
concerned  ;  and  they  left  the  duties  of  the  cure  to  be 
performed  by  some  poor  priest  as  their  vicar  or  deput}-. 
In  order  to  remedy  the  abuses  thus  occasioned,  it  was 
provided  by  statutes  of  Richard  II.  (y),  and  Henry  IV.  (s), 
that  the  vicar  should  be  sufficiently  endowed  wherever 
any  rectory  was  thus  appropriated.  This  was  the  origin 
of  vicarages,  the  advowsons  of  which  belonged  in  the 
first  instance  to  the  spiritual  owners  of  the  appropriate 
rectories  as  appendant  to  such  rectories  (0  ;  but  many 
of  these  advowsons  have  since,  by  severance  from  the 
rectories,  been  turned  into  advowsons  in  gross.     And 


(o)  Perk.  s.  IIG:  Co.  Litt. 
190  b,  a07  a.  See  A.-G.  v.  Sit- 
well,  1  Y.  &  C.  559;  Hooper  v. 
Harrison,  2  K.  &  J.  8G. 

(iO  Co.  Litt.  o32  a,  o35  b;  see 


AVms.  Conv.  Stats.  72,  73 
(7)  1  Black.  CoDim.  384. 
(/•)  Stat.  15  Rich.  II.  c.  (5. 
(>•)  Stat.  4  Hen.  IV.  c.  12. 
It)  Dver,  351  a. 
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such  advowsoiis  of  vicarages  can  only  be  conveyed 
by  deed,  like  advowsons  of  rectories  under  similar 
circumstances. 

The  sale  of  an  advowson  will  not  include  the  right  Xcxt  iircsen- 
to  the  next  jyri'scntatioii,  unless  made  ^Yhen  the  church  ^"^^°"- 
is  full ;  that  is,  before  the  right  to  present  has  actually  The  church 
arisen  by  the  death,  resignation  or  deprivation  of  the  ™"^*'  ^^  ^"''" 
former  incumbent  (n).    For  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold  ;  and  the  sale  of  such  a  right 
would  fall  within  the  offence  of  aimonii, — so  called  from  Sim(jny. 
Simon  Magus, — an  offence  which  consists  in  the  buying 
or  selling  of  holy  orders,  or  of  an  ecclesiastical  bene- 
fice (.<•).     But  formerly,  before  a  vacancy  had  actually 
occurred,  the  next  presentation,  or  right  of  presenting  Next  ]>rc- 
at  the  next  vacancy,  might  bo  sold  independently  of  8^'"^'^^'"°- 
the  future  presentations  of  which  the  advowson  is  com- 
posed (//),  and  this  was  frequently  done.     No  spiritual 
person,  however,  may  sell  or  assign  any  patronage  or 
presentation  belonging  to  him  by  virtue  of  any  dignity 
or  spiritual  office  held  by  him,  any  such  sale  and  assign- 
ment being  void  {z).     And  a  clergyman  was  prohibited 
by  a  statute  of  Anne  {a)  from  procuring  preferment  for 
himself  by  the  purchase  of  a  next  presentation ;  but  this  | 
statute  was  held  not  to  prevent  the  purchase  by  a  clergy- 
man of  an  estate  in  fee  or  even  for  life  in  an  advowson, 
with  a  view  of  presenting  himself  to   the  living  (/>).  ' 
When  the  next  presejitation  was  sold,  independently  of  ^^"^^  i.'^p- 
the  rest  of  the  advowson,  it  was  considered  as  mere  personiii 
personal  property,  and  would  devolve,  in  case  of  the  Property, 
decease  of  the  purchaser  before  he  had  exercised  his 

(»)  Aldon   V.  Atlmj.  7  A.  &  K.  {z)  Stat.  :i&  i  Vict.  c.  113,8.42. 

289.  (a)  Stat.  12  Amc,  st.  2,  c.  12, 

(x)  Bac.  Abr.  Simony  ;  stat.  31  s.  2. 

Eliz.  c.  G;  28  &  29  Vi'ct.  c.  122,  (6)   Wahh   v.    Liwoln,   L.    R. 

88.2,5,9.  10  C.   V.  518:   Lowe  v.  Chester, 

(y)  Fox  V.  Chester,  6  Bing.  1.  10  Q.  B.  D.  407. 
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right,  on  his  executors,  and  could  not  descend  to  his 
heir  at  law  (r).  The  advowson  itself,  it  need  scarcely  be 
remarked,  would  descend,  on  the  decease  of  its  owner 
intestate,  to  his  heir.  The  law  attributes  to  it,  in 
common  with  other  separate  incorporeal  hereditaments, 
as  nearly  as  possible  the  same  incidents  as  appertain  to 
Devolution  the  coi'poreal  property  to  which  it  once  belonged.  So 
on  the  death  after  the  year  1897  of  the  owner  of  an 
advowson,  it  will  devolve,  like  his  fee  simple  estates  in 
land,  to  his  executors  or  administrator,  on  trust,  subject 
to  his  debts,  for  his  devisee  or  heir  (d). 

Benefices  By  the  Benefices  Act,  1898  (r),  a  conveyance  or  an 

Act,  1898.  agreement  for  conveyance  passing  any  legal  or  equit- 
able interest  inter  vkos  (/)  in  a  right  of  patronage  of 
a  benefice  shall  not  be  valid  unless  (1)  it  is  registered 
as  thereby  required  in  the  diocesan  registry;  (2)  it 
transfers  the  whole  interest  of  the  conveying  party  in 
the  right,  and  (3)  more  than  twelve  months  have 
elapsed  since  the  last  institution  or  admission  to  the 
benefice.  The  second  requirement  appears  to  in- 
validate sales  or  grants  by  the  owners  of  an  advowson 
of  the  next  presentation  or  any  less  estate  or  interest 
than  the  whole  fee  simple  in  the  advowson ;  the  only 
exception  admitted  being  the  reservation  or  limitation 
in  a»  family  settlement  of  a  life  interest  to  the  settlor, 
or  in  a  mortgage  the  reservation  of  an  equity  of  re- 
demption (V/) .  The  Act  also  prohibits  (//)  the  sale  by 
public  auction  of  any  right  of  patronage,  except  in  the 
case  of  an  advowson  to  be  sold  in  conjunction  with  any 

(fi)  See  Rennell  v.  Lincoln,  7  operutiou  of  law,  or  a  transfer 

B.  &  C.  113,  8  Bing.  490.  on   the  appointment   of   u    new 

((i)  Ante,  pp.  29,  57,  75,  8G,  87,  trustee      where     no      beueficitil 

110,  133,  139,  186,  190,  208,  219,  interest  passes:  sect.  1  (6). 

224—227,  248,  289,  293,  318,  353,  ((/)  Sect.  1  (7).     See  1  Wms. 

383,  436,  440.  V.  &  P.  391. 

(e)  Stat.  61  &  62  Vict.  c.  48,  (h)  Suet.  1  (2).    By  sect.  1  (3). 

B.  1  (1).  certain     other     restrictions     arc 

(/)  Not    including    a    (rans-  placed  on  the  terms  on  which  an 

mission   on    marriage,  death,   or  advowson  may  be  sold, 
bankruptcy,    or    otherwise     by 


OP   HEREDITAMENTS   PURELY   INCORPOREAL.  447 

manor,  or  with  an  estate  in  land  of  not  less  than  one 
hundred  acres  situate  in  the  parish  in  which  the  advow- 
son  is  situate,  or  in  an  adjoining  parish,  and  belonging 
to  the  same  owner  as  the  advowson. 

Tithes  are  another  species  of  separate  incorporeal  Tithes, 
hereditaments,  also  of  an  ecclesiastical  or  s])iritual 
kind.  In  the  early  ages  of  our  history,  and  indeed 
down  to  the  time  of  Henry  VIIL,  tithes  were  exclusively 
the  property  of  the  Church,  belonging  to  the  incumbent 
of  the  parish  unless  they  had  got  into  the  hands  of 
some  monastery,  or  communit}''  of  spiritual  persons. 
They  never  belonged  to  any  layman  until  the  time  of  "  -^ 

the  dissolution  of  monasteries  by  King  Henry  VIH. 
But  this  monarch  having  procured  Acts  of  Parliament 
for  the  dissolution  of  the  monasteries  and  the  confisca- 
tion of  their  property  (/) ,  also  obtained  by  the  same 
Acts  (A)  a  confirmation  of  all  grants  made  or  to  be 
made  by  his  letters-patent  of  any  of  the  property  of 
the  monasteries.  These  grants  were  many  of  them 
made  to  laymen,  and  comprised  the  tithes  which  the 
monasteries  had  possessed,  as  well  as  their  landed 
estates.  Tithes  thus  came  for  the  first  time  into  lay  Tithes  in  lay  -tt 
hands  as  a  new  species  of  property.  As  the  grants  had  li-in^s. 
been  made  to  the  grantees  and  their  heirs,  or  to  them 
and  the  heirs  of  their  bodies,  or  for  term  of  life  or 
years  (0,  the  tithes  so  granted  evidently  became  here-  ^ 
ditaments  in  which  estates  might  be  holden,  similar  to 
those  already  known  to  be  held  in  other  hereditaments 
of  a  separate  incorporeal  nature;  and  a  necessity  at 
once  arose  of  a  law  to  determine  the  nature  and 
attributes  of  these  estates.  How  such  estates  might  be 
conveyed,  and  how  they  should  descend,  were  questions 
of  great  importance.     The  former  question  was  soon 

(0  Stata.  27  Huu.  VIH.  c.  '28;  31  Hon.  VIII.  c.  IIJ,  sh.  18,  1^. 
31    Hen.  VIII.  c.   13;    32    IIcu.  (I)  IStats.  :;i  Hcu.  VIII.  o.  13 

"VIII.  c.  24.  8,  IS ;  32  Hon.  VIII.  c.  7,  e.  I. 

(k)  27  Uen.  VIII.  c.  28,  s.  2  ; 
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Conveyaucea 
of  titties. 


Descent  of 
tithes. 


Tithes  exist 
as  distinct 
from  the 
land. 


Commutation 
of  tithes. 


IMerger  of 
tithes  or  rent 
charge  in  the 
land. 


settled  by  an  Act  of  Parliament  (m),  which  directed 
recoveries,  fines  and  conveyances  to  be  made  of  tithes 
in  lay  hands,  according  as  had  been  used  for  assurances 
of  lands,  tenements  and  other  hereditaments.  And  the 
analogy  of  the  descent  of  estates  in  other  hereditaments 
was  followed  in  tracing  the  descent  of  estates  of  inherit- 
ance in  tithes.  But  as  tithes,  being  of  a  spiritual  origin, 
are  a  distinct  inheritance  from  the  lands  out  of  which 
they  issue,  they  have  not  been  considered  as  affected  by 
any  particular  custom  of  descent,  such  as  that  of  gavel- 
kind or  borough-English,  to  which  the  lands  may  be 
subject,  but  in  all  cases  they  descend  according  to  the 
course  of  the  common  law  (;?).  From  this  separate 
nature  of  the  land  and  tithe,  it  also  follows  that  the 
ownership  of  both  by  the  same  person  will  not  have  the 
effect  of  merging  the  one  in  the  other.  They  exist  as 
distinct  subjects  of  property ;  and  a  conveyance  of  the 
land  with  its  appurtenances,  without  mentioning  the 
tithes,  will  leave  the  tithes  in  the  hands  of  the  convey- 
ing party  ('))•  The  Acts  which  have  been  passed  for 
the  commutation  of  tithes  {p)  affect  tithes  in  the  hands 
of  laymen,  as  well  as  those  possessed  by  the  clerg3\ 
Under  these  Acts  a  rent  charge,  varying  with  the  price 
of  corn,  has  been  substituted  all  over  the  kingdom  for 
the  inconvenient  system  of  taking  tithes  in  kind ;  and 
these  Acts  contain  provisions  under  which  the  tithes 
or  tithe  rent  charge  may,  by  declaration  duly  made  to 
that  effect,  be  caused  to  merge  or  be  extinguished  in 
the  land,  whenever  both  land  and  tithes  or  rent  charge 
belong   to   the   same   person  ((/).     By  the  Tithe  Act, 


(m)  Stat.  32  Hen.  YIII.  c.  7, 
s.  7. 

(n)  Doe  d.  Lui>hington  v.  Han- 
doff,  2  N.  R.  -lOl  ;  1  Eagle  on 
Ti'tlies,  IG. 

(o)  Chapman  v.  Oatcomhe,  2 
N.  C.  516. 

(p)  iStats.  6  &  7  Will.  lY.  c.  71 ; 
7  Will.  IV.  &  1  Vict.  c.  6t» ;  1  &  2 
Viet.  c.  64;  2  &  3  A'ict.  c.  02; 


3  &  4  Vict.  c.  1.5;  5  Vict.  c.  7; 
.5  &  6  Vict.  c.  54;  9  &  10  Vict, 
c.  73;  10  &  11  Vict.  c.  104;  14 
&  15  Vict.  c.  53;  16  &  17  Vict. 
c.  124;  21  &  22  Vict.  c.  53;  23 
.^  24  Vict.  c.  93;  36  &  37  Vict, 
c.  42:  41  &  42  A'ict.  c.  42;  48 
&  49  Vict.  c.  32;  49  &  50  A'ict. 
c.  54  ;  60  &  61  A'ict.  c.  23. 
(g)  Stats.  6  ^  7  AVill.  IV.  c.  71^ 
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1891  (r),  tithe  rent  charge  is  recoverable  only  under  RLine.lies  for 
an  order  of  the  county  court  of  the  district,  where  tlic  of  "a  tithe"' 
lands,  out  of  which  it  issues,  are  situate ;  which  order  rent  charge, 
is  to  be  executed  by  distress  and  entry,  if  the  lands  are 
occupied  by  the  owner,  but  in  any  other  case  by  the 
api)ointment  of  a  receiver  of  the  profits.     Not  more 
than  two  years'  arrears  can  be  so  recovered  («).     And 
no  one  is  personally  liable  to  the  payment  of  a  tithe 
rent  charge  (0-     Tithe  rent  charges  now  pass  on  the 
owner's  death  to  his  executors  or  administrator  in  like 
manner  as  his  other  real  estate  (»)• 

There  are  other  species  of  incorporeal  heredita- 
ments which  are  scarcely  worth  particular  notice  in 
a  work  so  elementary  as  the  present,  especially  con- 
sidering the  short  notice  that  has  necessarily  here 
been  taken  of  the  more  important  kinds  of  such 
property.  Thus,  titles  of  lion  our,  in  themselves  an  Titles  of 
important  kind  of  incorporeal  hereditament,  are  yet,  °'^^"'"- 
on  account  of  their  inalienable  nature,  of  but  little 
interest  to  the  conveyancer.  The  same  remark  also 
applies  to  (ifficcs  or  places  of  business  and  profit.  No  OfiQccs. 
outline  can  embrace  every  feature.  Many  subjects, 
which  have  here  occupied  but  a  single  paragraph,  are 
of  themselves  sujficient  to  fill  a  volume.  Reference 
to  the  different  works  on  the  separate  subjects  here 
treated  of  must  necessarily  be  made  by  those  who  are 
desirous  of  full  and  particular  information. 

8.  71 ;  1  &  2  Vict.  c.  64 ;  2  &  3  be  void.  Titbo  rent  charge  was 
Vint.  c.  62,  8.  I ;  9  &  10  Vict.  previouslyrecoverableonlybydis- 
c.  73,  s.  19.  Tithes  or  tithe  rent  tresa  and  entry  under  stat.  6  &  7 
charges  still  do  not  merge  ip><o  Will.  IV.  c.  71,  ss.  67,81 — S'^; 
facto  on  union  of  the  estate  in  Bailey  v.  Badham,  30  Cli.  D.  84  ; 
tlie  land  charged  and  in  the  Ltidloio  v.  Pike,  }\H)i,  I  K.B,  531. 
titlies  or  rent  chartj;e ;  Shelford  (x)  Stat.  6  &  7  Will.  IV.  c.  71, 
on  TitlicH,  292  n..  3rd  cd.  ss.  81,  82. 

(r)  Stat.  54   Vict.  c.  8,  bS.   2,  (<)  Sect.  G7 ;  stat.  54  Vict.  c.  S, 

9.  I3y  s.   1,  any  contract  made       s.  2  (9). 

between  an  owner  and  occupier  («)  Ante,  pp.  29,  57,  75,  SO,  87, 

of  lan.ls,  after  the  passing  of  this  111,  133,  139,  186,  190,  208,  219, 

Act,    for   payment   of    tiio   tithe  224—227,248,289,293,318,353, 

rent  charge  by  the  occupier  bhall  383,  436,  440,  446. 

W.R.P.  29 


(     450    ) 


PART  III. 


OF   corynoLDS. 


OuE  present  subject  is  one  peculiarly  connected 
with  those  olden  times  of  English  history  to  which 
we  have  had  occasion  to  make  so  frequent  reference. 
Everything  relating  to  copyholds  reminds  us  of  the 
feudal  manor,  and  the  more  ancient  village  com- 
munity. Estates  in  copyhold  are,  however,  essentially 
distinct,  both  in  their  origin  and  in  their  nature,  from 
those  freehold  estates  which  have  hitherto  occupied 
Definition  of  our  attention.  Copyhold  lands  are  lands  holden  by 
copj  0  t  s,  ,^,^^^^  ^j  court  roll ;  that  is,  the  muniments  of  the  title 
to  such  lands  are  co2)ies  of  the  i-nll  or  book  in  which 
an  account  is  kept  of  the  proceedings  in  the  Court  of 
the  manor  to  which  the  lands  belong.  For  all  copy- 
hold lands  belong  to,  and  are  parcel  of,  some  manor. 
An  estate  in  copyholds  is  not  a  freehold ;  but  in  con- 
struction of  law,  merely  an  estate  at  the  will  of  the  lord 
i  of  the  manor,  at  whose  will  copyhold  estates  are  ex- 
pressed to  be  holden.  Copyholds  are  also  said  to  be 
holden  according  to  the  custom  of  the  manor  to  which 
they  belong,  for  custom  is  the  life  of  copyholds  («). 

Origin  of  Copyhold  tenure  grew  out  of  tenure  in  villenage, 

copy  0   s.       ^g  j^^g  heQu  previously  stated  (5).     The  early  history 

of  tenure  in  villenage  is  lost  in  the  obscurity  which 

covers  English  institutions  of  early  times  after  the 

(a)  Co.  Cop.  s.  32,  Tr.  p.  58.  (b)  Ante,  pp.  27,  il. 
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settlement  of  the  invaders  from  Germany  {<■).  Vilh'-  Viileuagium. 
nagium,  however,  of  which  the  word  vUlenafir.  is  an 
adaptation,  means  either  the  tenure  or  the  condition 
oi  a,  rillanus  (d).  And  the  word  r?y/rn/ /^s•,  as  originally  vuianm. 
used,  merely  denoted  a  member  of  a  villa,  town  or 
village;  a  townsman  or  villager,  in  fact  (c).  Now  the 
cultivation  of  land  upon  the  common  or  open-field 
system  of  husbandry  by  the  members  of  a  village 
community  was  a  feature  of  English  life,  which  only 
disappeared  within  the  first  half  of  the  last  century  (/). 
But  to  trace  the  origin  of  this  common-field  system 
of  cultivation  we  are  carried  back  to  the  earliest  stages 
in  the  history  of  the  occupation  of  land.  A  common  A  oommun 
field  in  its  last  stage  of  development  may  be  shortly 
described  as  a  large  open  field  of  arable  land,  divided 
into  long  strips  which  were  held  in  severalty  (7)  by 
different  owners.  The  field  was  cultivated  in  a  rota- 
tion of  crops  determined  by  the  rules  of  the  community, 
which  were  founded  on  immemorial  custom.  The 
strips  were  not  inclosed.  And  when  the  field  lay 
fallow,  each  owner  of  a  strip  of  land  might  put  his 
cattle  in  to  range  over  the  whole  field,  in  virtue  of 
his  right  of  common  over  the  other  strips  (/;).  The 
earliest  form  of  common-field  husbandry  seems  to 
have  beem  the  common  ploughing  of  waste  land  tern-  Tribal 
porarily  occupied  by  a  tribal  community,  whose  mode  '^*"^°^"°^  ^  • 
of  life  was  pastoral  rather  than  agricultural,  and  whose 
habits  were  migratory.  The  cultivation  of  land  by 
a  village  community  argues  a  permanent  settlement  viiiajjc 

communitv. 

(c)  See  1  Stubbs,  Const.  Hist.  sub  verb. ;  Co.  Litt.  5  b ;  ante, 
Chap.  V.  p.  41  A'  n.  (t/). 

(d)  In  Glanvillo  (lib.  f))  vUle-  (/)  See  Williams  on  Coni- 
naijium  is  used  to  denote  thi'  lucms,  84 — 102;  Seebohni,  Ent;^- 
conditionof  a  bondman  (?ta<iru.s) ;  lish  Vill.  Comm.  Chap.  I.  sect,  i; 
Bracton  uses  rilienagium  in   the  an(e,  p.  62. 

same   sense   (fo.   6  b),    but  also  (g)  Ante,  p.  142. 

uses  it   to   denote   a   lioldiug  in  (h)  See     ante,    p]'.     41.    42;: 

villeuage,    meanint;-    cither    the  W'illiams  on  Commous,  (37;  See' 

tenure  or  the  land  held  (see  fo.  bolim.    Chap.     1.     sects.     1 — 3 ; 

7,  26,  208  b).  Vinogradoff,  Vill.  in  Eng.  Essay 

(e)  See  Du  Cange,  Glossarium,  II.  Chap.  I.  ^i 
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upon  the  soil,  and  appears  to  belong  to  a  later  stage 
of  social  development  (/■).  In  our  own  island  we  find 
traces  of  the  tribal  system  of  cultivation  remaining  in 
Wales  till  after  the  Norman  Conquest  (/.)•  In  England, 
{ however,  the  prevailing  form  of  common-field  cultiva- 
tion seems  to  be  the  result  of  a  sj'stem  in  Avhich  the 
cultivators  owned  their  strips  each  independently  of 
the  others  rather  than  of  any  tribal  or  communal 
ownership  of  land  (/).  But  the  history  of  English 
village  communities  and  of  the  manrria  or  manors, 
which  we  find  established  in  England  under  the  last 
Saxon  kings,  and  which  over  a  large  part  of  the  country 
were  usually  coincident  with  vills  (in),  is  too  obscure 
to  be  discussed  in  the  pages  of  an  elementary  law 
iVnurc  in  book.  We  shall  therefore  take  up  tenure  in  villenage 
vilJenage.  jj^  ^j^g  form  which  it  had  assumed  after  centuries  of 
agriculture  at  the  time  of  the  Norman  Conquest.  As 
we  have  seen  {n),  the  Domesday  survey  discloses  a 
land  covered  with  agricultural  estates,  each  as  a  rule 
belonging  to  some  freeholder,  and  cultivated  in  com- 
mon fields  by  the  villani,  the  inhabitants  of  the  cilia 
or  manerium  (o).  As  regards  personal  status,  the 
viUaniis  of  the  time  of  the  Conquest  appears  to  have 
been  a  free  man  (p) ;  but  the  conditions  on  which  he 
held  his  land  bound  him  to  labour  on  his  lord's 
demesne  (q).  His  holding,  it  will  be  remembered, 
consisted  of  a  house  and  a  certain  number  of  strips 
of  land  scattered  throughout  the  common  fields  of  the 

(0  Seebohm,  pp.  ^69,  370.  iu    Eng.    64—09,   13o.  188—190, 

(&)  Seebohra,  Chap.  VI.  218,  389.     Note  th.at  the  Inqui- 

(/)  Maitland,  Domesday  Book  sitio  Eliensis  (survey  of  the  lands 

and  Beyond,  337,  338,  34fr — 351.  of  the  monks  of  Ely)  was  taken 

(m)  Ante,^.  40  &  n.  (a-).  on  the  oaths  "  viceeoraitis  sciraj 

(n)  Ante.  p.  40.  et   omnium   baronum    et    corum 

(o)  See  Socbolim.  Chap.  III.  francigcnarnm  et  totius  centuri- 

(p)  Ante,    p.     44;      Co.    Litt.  atus,    presbyteri.    praepositi,    "ex 

T)  b;  Kcmble,  Saxons  in  En<:;land,  rilUini     uniuscujusque     villas  ;  " 

Vol.   I.    pp.    215,   323:    Stnbb.s,  Domesday,    iii.    497;     Seebohm, 

Const.  Hist.  §§   37,   132.  Vol.  I.  p.  83;    Stubbs,  Select  Charters, 

pp.  78,  426,  2nd  ed. ;  Seebohm,  p.  86. 

pp.  127,  165;  Yinogradoff,  Vill.  (17)  Ante,  pp.  42,  50,  &  n.  (r). 
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vill(/').  He  possessed  this  land  as  the  tenant  of  the 
owner  of  the  estate,  upon  the  condition  of  performing 
the  services  due  in  respect  of  his  holding.  These 
services  were  apparently  determined  by  local  custom. 
They  seem  generally  to  have  included  certain  pay- 
ments in  money  and  in  kind;  but  the  rillanii.s  also 
had  to  work  for  his  landlord.  He  had  to  plough  his 
landlord's  demesne  land,  and  to  sow  and  reap  and  to 
mow  thereon,  according  to  the  time  of  year,  and  some- 
times he  had  to  do  other  work,  as  he  was  bid.  But 
the  amount  of  work  which  could  he  required  from  a 
riUaiiiiH  was  regulated  I)}'  custom,  and  seems  to  have 
varied  a  good  deal  in  different  places  (.s).  Custom,  it 
is  thought,  must  also  have  controlled  the  transmission 
of  the  holding  on  the  tenant's  death  (t). 

Between  the  eleventh  and  thirteenth  centuries  a  Tenure  in 
change  appears  to  have  taken  place  in  the  constitution  J^^  uie'^"'^ 
of  the  maitcrium,  and  the  legal  position  of  its  inhabi-  tliirteonth 
tants.     As  we  have  seen  (n),  the  condition  of  the  mass 
of  the  peasantry  was  depressed  as  a  result  of  the  con- 
quest ;  and  it  appears  that  increased  labour  services 
were  exacted  from  them  by  their  Norman  landlords  (x). 
Then,  when  it  became  important  to  determine  what 
landholders  should  have  their  possession  protected  by 
the  special  remedy  given  in  the  King's  Court  (/y),  all 
the  old  English  forms  of  landholding  were  submitted 
to  the  classifying  action  of  a  general  judge-made  law. 

(r)  The  holding  of  a  vilUunifi  148— 'JSit;    Miiitland,   Domesday- 
is  very  ,u;cnerally  found  to  be  a  Uonk  and  Beyond,  385. 
virfiute  or  half  a  vifi^ati-  of  land.  (s)  See   ante.  p.  42   &   n.  (e); 
The  Latin  word /Tr/(i/<(*  (a  bundle  Set-bohm,    (.'hap.    II.    ss.    5—12:   *  Virgata. 
of  rods)  irt  used  to  translate  the  ('lia]>.  V.  .ss.  2,  4,  (>,  7;  Vinogra-    ,   -.r      ,, 
Saxon  term  ?/((/*;/(( mZ.t  A  virf.i;='te  doll".  Villenage,  pp.  2'.»7— 30(i.          '   ^•ir'Umid. 
or    yardland   varied    in    extent;  (()  See   Seebohni,  pp.   7<J,  77, 
but,  on  an  average,  it  appears  to  17(J,  177;  (titte,  pp.  I'J,  20,  n.  (c). 
Lave  eom])rised  thirty  ai-res,  i.e.,  (m)  Ante,  p.  44. 
fen  seattered  aere-.strips  in  each  (x)  Maithiiid,  Domesday  Rook 
of    the   three   eoininon    fields   of  and  I'eyond,  til — 6.'i. 
the  vill;  see  Suebohm,  Chap.  II.  (//)  Autf,  pp.  IJ.  44. 
Bs.  2 — 4;  Vinogradott",  Villenage, 
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Thus  the  possession  of  the  free  sokemen,  whose  services 
were  definite  in  kind  and  hghter  than  those  of  ordinary 
villagers,  was  allowed  to  be  their  own.  So  that  socage 
came  to  be  a  species  of  freehold  tenure,  including  all 
who  held  by  certain  but  not  military  service  (z) .  But 
the  services  incumbent  on  the  ordinary  r?7/aH».s%  which 
were  partly  indefinite  in  kind  and  greater  in  quantity, 
were  held  to  be  servile  (a) ;  and  he  w-as  not  allowed  to 
claim  in  the  King's  Court  the  possession  of  his  holding 
as  his  own  (h) .  Tenure  in  villenage  was  thus  placed 
outside  the  pale  of  property  protected  by  law.  By  the 
middle  of  the  thirteenth  century,  the  manerium  of 
Domesday  has  become  a  feudal  manor,  of  which  the 
most  important  tenants  are  the  freeholders  in  knight's 
service  or  socage  (r) ;  while  the  position  of  the  rilhoii 
is  not  onl}-  degraded  by  denial  of  protection  in  the 
King's  Court,  but  further  complicated  with  questions 
of  personal  status.  The  law  of  the  thirteenth  century 
is  stated  by  Bracton.  In  his  treatise,  tenure  in 
villenage,  with  its  labour  services,  is  contrasted  with 
free  tenure  by  military  service  or  in  socage ;  and  it 
appears  that  the  tenant  in  villenage  may  be  either  a 
free  man  or  a  bondman  (d).  The  meaning  of  the  word 
riUanus  has  also  been  modified;  and  it  is  used  to 
denote  either  a  tenant  in  villenage  (whether  bond  or 


(z)  Ante,  pp.  49— til. 

((()  Ante.  p.  44 ;  Vinogmdoft', 
Villenage,  81— S3,'215,21tJ ;  P.  & 
M.  Hist.  Ens;-.  Law,  i.  oo7  sq. 

(b)  Ante,  pp.  17  &  n.  (j7),  44. 

(c)  Ante,  pp.  -i-I,  4y,  51.  It  is 
not  clear  how  this  change  took 
])lace.  No  doubt  it  resulted 
partly  from  grants  of  land  out 
of  the  lord's  demesne  to  be  held 
freely,  partly  too  from  the  en- 
franchisement (or  grant  to  be 
lield  freely)  of  land  formerly  held 
in  villenage.  Professor  Vino- 
gradolF  shows,  liowever,  that 
there  are  instances  of  thirteenth 
century  freeholds,  of  which  the 
origin  cannot  well  be  attributed 


either  to  grant  or  enfranchise- 
ment. These,  he  suggests,  can- 
not be  explained  except  as  free 
land,  which  was  originally  au 
integral  part  of  the  land  tilled 
by  the  village.  See  YinogradoU', 
Villenage,  Essay  II.  Chap.  IV.  ; 
see  also  pp.  121  sq. ;  Bract,  fo.  7, 
2(3  a,  209  a  ;  Britt.  liv. :],  chap.  2, 
§§  7,  8 ;  stat.  Extenta  Manerii, 
Statutes  of  the  Realm,  i.  242  ; 
Seebohm,  Chap.  III.  s.  3 ;  Cartu- 
larv  of  Kamsey  Abbey  (Holls  ed.), 
i.  286,  287.  297,  334,  370,  440 
(instances  of  enfrancliisement). 

(<7)  Bract,  fo.  207  a.  208  b. 
As  to  the  unfree,  see  P.  &  M, 
Hist.  Eug.  Law,  i.  395  «g. 
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free),  or  one  who  is  in  personal  condition  a  bond- 
man (^').  Bracton  (./■)  describes  tenure  in  villenage 
as  being  either  absohite  (ptinoii)  or  privileged.  The 
tenant  in  absolute  villenage  holds  by  uncertain  and 
unlimited  services ;  he  has  to  do  what  he  is  bid,  may 
be  taxed  at  the  will  of  the  lord,  and  has  to  pay  the 
uicn-Jii'tiim,  or  fine  for  the  privilege  of  giving  his  Merchetum. 
daughter  in  marriage.  The  burthen  of  the  mrrchcUim 
is  incident  to  the  status  of  a  bondman  only,  and  not 
to  that  of  a  free  man.  But  a  free  man  may  hold  land 
in  absolute  villenage;  and  in  such  a  case  he  must 
perform  the  services,  if  he  wish  to  continue  in  the 
occupation  of  his  holding.  And  if  a  free  man  paid 
the  merchetum,  he  would  pay  it  as  an  incident  of  hisi 
tenure,  and  not  of  his  status  {q).   Privileged  villenage  is  Privileg<^(l 

.  villenaj^e. 

to  hold  land  under  an  agreement  with  the  lord  at  fixed 
services  of  a  servile  nature,  which  are  determined  by 
the  agreement.  Either  a  free  man  or  a  bondman  can 
hold  in  this  way.  Tenant  in  villenage  holds  possession 
in  the  name  and  at  the  will  of  his  lord,  who  is  seised 
of  land  held  of  him  in  villenage  in  his  demesne  (//). 
If  a  tenant  in  villenage  be  ejected  by  any  other  than 
his  landlord,  the  Iving's  Court  does  not  recognise  that 
he  has  any  right  of  his  own  to  recover  possession  of 
his  holding  (/).  If  a  tenant  in  absolute  villenage  be 
ejected  by  his  landlord,  the  law,  regarding  him  strictly 
as  tenant  at  his  lord's  will,  does  not  recognise  that  he 
has  any  right  to  recover  possession.  Still,  a  free  man 
holding  in  absolute  villenage  ought  not  to  be  ejected, 
whilst  he  performs  the  customary  services.  A  tenant 
in  privileged  villenage  ot'  the  kind  above  mentioned 

(e)  See  Bract,  fo.  208  b,  where  (gf)  Bract,  fo.  199  b,  '200  a ;  see 

lie  also  uses  the  word  servus  in  ante,  p.  10  &  u.  (t). 

speakiuf,'  of  the  personal  status  (h)  Bract,    fo.    203    a;     ante, 

of  a  bondman;  see  also  fo.  4  b,  p.  30,  n.  (c). 

G  b;  Co.  Litt.  5  b.     In  Glanville  (i)  Bract,  fo.  7  ft,  20  b,  108  a, 

(lib.    5)    a    boudmau    is    called  190,  197  b,  207  a,  20S  b,  210  1), 

iintivus.  273  b. 

(/)  Fo.  7,20,208  b. 
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[  acquires  l)y  the  agreement  a  right  to  sue  his  lord 
personally,  in  virtue  of  which  he  may  possibly  recover 
possession,  if  ousted  by  the  lord  (k).  Another  kind 
of  privileged  villenage  is  the  tenure  called  villannm 
socag'mm,  which  is  the  tenure  of  those  who  hold  land 
of  manors  in  the  ancient  demesne  of  the  Crown  (/)  by 
fixed  services  of  a  servile  nature.  Such  tenants  can- 
not be  ejected,  so  long  as  they  perform  their  services ; 
nor  can  they  be  compelled  to  remain  in  the  occupation 
of  their  holdings,  and  therefore  they  are  called  free. 
But  their  possession  is  not  protected  in  the  King's/ 
Court,  but  only  by  a  special  royal  writ  in  the  manorial 
court.  And  they  cannot  alien  their  tenements  b}' 
gift  (;?;)>  or  transfer  them  to  others,  any  more  than 
bondmen  can ;  and  therefore  if  their  holdings  are  to 
be  transferred,  they  surrender  them  to  the  lord  or 
his  steward,  who  delivers  them  to  others  to  hold  in 
villenage. 

Practically,  however,  the  tenant  in  absolute  villenage 
of  the  thirteenth  century  was  placed  in  a  more  favour- 
able position  than  was  accorded  to  him  by  King's  Court 
law.  In  everyday  life  the  will  of  the  lord  was,  as  a  rule, 
controlled  by  custom.  And  what  is  more,  the  humblest 
villager  had  some  security  against  the  invasion  of  his 
customary  rights  in  the  manorial  court,  of  which  the 
findings  were  originally  those  of  the  whole  body  of 
villagers,  whether  bond  or  free  (»)•  Thus  the  services 
required  of  the  tenant  in  villenage  were  those  accus- 
tomed to  be  rendered  in  respect  of  his  holding ;  and 
these  were  described,  with  extreme  minuteness,  in  the 
manorial  extents  or  surveys,  which  were  drawn  up  for 
the  guidance  of  the  lord,  l)ut  on  the  evidence  of  the 


(70  Bract,  fo.  24  b,  26  b,  168  b, 
19U,  199  b,  200  a,  208  b,  209  a. 
8ee  Vinogradolf,  Villenage,  ?•• — 
74,  77—81. 

(0  Ante,  p.  60. 

(»w)  See  ante,  p.  147. 

(n)  Maitland,  Select  Pleas  in 


Manorial  Courts  (Selden  Society, 
vol.  ii.),  Introd.  Ix.  sq.,  16:>,  164; 
Vinogradoff,  Villenage,  Essay  II. 
Chap.  V. ;  Selden  Society,  iv. 
110;  P.  &  M.  Hist.  Eng.  Law,  i. 
580  -582. 
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villagers  themselves  (o).  The  possession  of  a  tenant 
in  villenage  appears  to  have  been  protected  in  the 
manorial  court  against  all  persons  other  than  the 
lord  (j)).  And  in  many  cases  the  lords  submitted  to 
such  dealings  with  lands  holden  of  them  in  villenage 
as  showed  or  founded  a  custom  of  hereditary  succession 
to  the  tenanc3%  or  alienation  by  the  tenant  (q). 

The  law  of  copyhold  tenure  seems  to  have  grown  up  Orowtli  of  the 
as  the  customs,  which  regulated  the  holding  of  land  in  hold 'tenure" 
villenage,  developed  into  rights,  and  personal  bondage 
died  out.  Cop^'hold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  rents" 
was  doubtless  one  of  the  chief  causes  of  the  change 
from  tenure  in  villenage  to  copyhold  tenure ;  and  this 
commutation  appears  to  have  been  made  at  different 
periods  in  difterent  parts  of  the  country  (/•).  The 
tenure  came  to  be  called  copyhold,  because  the 
tenants  had  no  other  evidence  of  title,  save  copies  of 
the  Court  rolls  (.s).  For  the  customs  relating  to  the 
holdings  of  the  tenants  in  villenage  were  proved  by  the 
entries  made  in  the  rolls,  which  formed  the  records  of 
the  proceedings  of  the  manorial  court  (0-  These  records  Court  rolls, 
are  the  Court  rolls,  which  alone  can  furnish  evidence  of 
the  custom,  by  virtue  of  which  the  copyholder  claims 
his  estate ;  and  copies  of  the  entries  made  therein  were 
given  to  the  tenants  and  kept  by  them  as  muniments  of 
title  (h).     Originally,  as  we  have  seen,  the  whole  village 

(o)  Vinogradoff,  Villeua<re.'21"2  olO. 

—215,  278,  2!»7— 300,  :i:):\.  (h)  Litt.  s.  7"). 

(p)  Ante,  p.  17,  n.  (^)).  (<)  See  Seebobm's   account   of 

(</)  Vinogradoll',  Villenage,  ICI  the  Cuurt  liolls  uf  the  I\Iaiior  of 

— 107,  172;    Rot.  Ilwnd.  ii.  4o:!,  Windslow   during   the    reign    of 

G6i»,  7G8,  770,  771 ;   Hamaey  Car-  Edward    III.,    Eng.   Vill.    Coiu- 

tularv  (iiolls  Series),  i.  ;}72,  411,  muuitv,  pp.  20 — 32;  Viuogradofl", 

410,432.477.  Villennge,     173,     374;      Seldeu 

(r)  Vinugradoff, Villenage,  139,  Society,  iv.  112. 

167—172,    178— 1S8,  216,  30(J—  (u)  Co.  Litt.  .'iiS  a. 
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community  was  represented  in  one  manorial  court  (./). 
But  according  to  later  law  (?/),  the  Court  Baron  of  a 
manor,  in  which  the  freeholders  were  suitors  and 
judges  (z),  is  distinguished  from  the  Court  held  for 
the  customary  tenants;  the  latter  being  called  a 
Customary  Court,  and  the  lord  only,  or  his  steward, 
l^eing  judge  therein. 

Littleton,  who  wrote  in  the  reign  of  Edward  lY., 
describes  (a)  tenant  by  copy  of  Court  roll  as  holding 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  in  virtue  of 
an  immemorial  custom  within  that  manor,  that  lands 
should  be  so  held.  He  shows  how  such  tenants  may  have 
estates  of  inheritance  by  the  custom,  though  they  have 
no  freehold  at  common  law  (/>);  and  describes  the  manner 
in  which  it  is  customary  for  them  to  alienate  their 
holdings  (r).  Littleton,  however,  also  mentions  (d) 
tenure  in  villenage  as  being  most  properly  when  a  villein 
holdeth  of  a  lord,  to  whom  he  is  a  villein,  certain  lands 
according  to  the  custom  of  the  manor,  or  otherwise,  at 
the  will  of  the  lord,  and  to  do  to  his  lord  villein  service, 
as  to  carry  out  the  dung  of  his  lord  and  spread  it  on  the 
lord's  land,  and  such  like.  And  he  says  that  some  free 
men  hold  their  tenements  according  to  the  custom  of 
certain  manors  by  such  services  ;  and  their  tenure  is 
also  called  tenure  in  villenage,  and  yet  they  are  not 
villeins  ;  for  no  land  holden  in  villenage,  or  villein  land, 
nor  any  custom  arising  out  of  the  land,  shall  ever  make 
a  free  man  villein.  It  appears  from  this  passage,  that 
in  Littleton's  time  the  word  rillauns  or  villein  had  almost 
entirely  lost  its  old  meaning  (e),  and  was  generally  used 
to  signify  a  bondman  {/) .    It  may  also  be  inferred  from 


(a;)  Aiite,  p.  456. 

iy)  Co.  Litt.  58  a;  2  Wat. 
Cop.  4,  5;  1  Scriv.  Cop.  5,  ('>, 
i!rd  ed. 

(z)  Ante,  pp.  45,  48. 

(a)  Sect.  73. 


(h)  Sects.  76,  77,  81,  82. 
(e)  Sects.  74.  78,  79. 
Id)  Sect.  172. 
(e)  See  ante,  pp.  451,  454. 
(/)  Littleton  (sects.  181—183) 
describes  villeins  as  beirnr  cither 
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Littleton's  treatise  that,  in  his  time,  copyhold  tenure 
had  partially,  but  not  altogether,  superseded  tenure  in 
villenage.  With  the  extinction  of  personal  bondage 
after  Littleton's  day  (jj),  the  term  tenure  in  viUenacie 
seems  to  have  become  obsolete  ;  and  the  tenure  itself 
has  survived  only  in  the  form  of  copyhold  tenure. 

The  estates  for  which  land  may  be  holden  in  copy-  Copyhold 
hold  tenure,  and  the  modes  of  alienation  thereof  and 
succession  thereto,  are  the  outgrowth  of  local  customs, 
^Yhich  in  many  cases  are  doubtless  of  great  antiquity  (//). 
In  these  matters  the  law  is  now  determined  l)y  the  i 
custom  of  each  particular  manor.  In  those  manors,  in  . 
which  it  was  the  custom  that  the  heir  of  a  tenant  in 
villenage  should  be  admitted  to  succeed  to  his  ancestor's 
holdings,  the  interest  of  the  copyholders  developed  into 
customary  estates  of  inheritance  analogous  to  freehold  Copyholds  of 
estates.  Such  estates  descend,  not  to  the  heirs  at 
common  law,  but  to  the  customary  heirs  (/)  ;  that  is,  tt) 
those  relations  of  a  deceased  tenant,  who  by  the  custom 
of  the  manor  have  from  time  immemorial  been  admitted 
to  succeed  to  his  holding  as  his  heirs.  Sometimes  the 
customar}'  course  of  descent  is  analogous  to  the  course 
of  descent  prescribed  by  law  in  the  case  of  freeholds. 
But  in  many  cases  quite  a  different  course  of  descent  is 
prescribed  by  the  custom  of  the  manor  (/,) .  The  memory 
of  the  time  when  the  tenant's  heir  was  admitted  to 
succeed  by  virtue  of  a  custom  only,  and  not  as  of  right, 

rrqnrdant  or  in  (fross^.     *  Villeins  271  :      Smyth.      Dc      Itcpublioa   *  Villeins  rc- 

ic'i^'iirdunt;    wen'    annexed    to    a  An<;loruiii.    107,    loS,   ed.    i:>^:i;   gardant  or  in 

niiiiujr,  and  were  ])assed  by  a  eon-  Doctor  &  .Studeuf,  Dial.  IF.  Chiip.   gross, 

veyance  thereof ;  for  the  transfer  XYIIl. 

of  villeins  in  gross  a   deed   was  (/()  See   Pullock,  Land    Laws, 

always  required.     It  may  be  in-  App.  (". ;  Elton,  Oriv'ins  of  Eng- 

teresting  to  tlic  student  of  analy-  lisli  History,  Cliap.  VIII. ;   Elton, 

tieal  jurisprudence  to  note   that  Custom  and  T(;nant  liigiit,  Ajiii. 

a  villein  was  a  purely  incorporeal  1). 

hereditament ;     seo    Litt.    sects.  (/)  Doe  d.  Garrod  V.  (•arrod^ 

175.  181—185;  Co.  Litt.  Vn  b;  2  15.  &  Ad.  87. 
P.  &  M.  Hist.  Eag.  Law,  ii.  145,  (/^  See  2  Wat.  Cop.  Ap)).  III., 

14G;  ante,  p.  42L  4th   ed.  ;    Re   Smart,  18    Ch.  D. 

(g)  See  :J  Hallam,  Midd.  Ages,  165. 
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is  preserved  l)y  the  fine,  which  tlie  lord  is  generally 
entitled  to  exact  on  the  heir's  admission.  And  the  form 
of  transfer  by  favour  of  the  lord  is  also  preserved  in  the 
mode  of  alienation  of  such  estates ;  for  the  copyholder 
cannot  convey  his  estate  directly  to  another,  but  must 
siinrndcr  his  holding  to  his  lord,  who  will  then  admit 
the  alienee  to  be  his  tenant  at  the  customary  services 
on  payment  of  the  customary  fine  (/). 


Copyholds  for 
livt  8,  &c. 


In  the  Midland  and  South-Eastern  counties  the  pre- 
vailing customs  have  admitted  of  copyhold  estates  of 
inheritance  analogous  to  freehold  estates.  But  in  some 
manors  within  those  counties,  and  in  other  parts  of  the 
country  (iii),  the  copyhold  tenant  is  admitted  to  hold  for 
his  own  life  only,  or  for  the  lives  of  himself  and  another 
or  others,  or  for  a  term  of  years  only.  In  such  cases, 
he  may,  by  virtue  of  an  immemorial  custom,  have  the 
right  either  to  nominate  his  successor,  or  to  renew  the 
lives  or  the  term  on  payment  of  a  certain  fine :  but 
otherwise  he  will  have  no  right  of  renewal  (»)• 


Progress  of 
the  develop- 
ment of  copy- 
holders' 
rights. 


It  was  long  before  the  estates  of  copyholders  were 
secured  to  them  b}'  clearly  defined  rights,  which  could 
be  enforced  in  the  King's  Courts  (o),  instead  of  by 
custom.  In  the  reign  of  Edward  III.  a  case  occurred 
in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of 
Court  roll  was  adjudged  lawful,  because  the  tenant  did 
not  do  his  services,  by  which  he  broke  the  custom  of  the 
manor  (jj).  This  seems  to  show  that  the  lord  could  not, 
at  that  time,  have  ejected  his  tenant  without  cause  (q). 
In  the  reign  of  Henry  YI.  it  was  said  that  a  tenant  by 


(Z)  Litt.  s.  74  ;  see  Vinogradoff, 
Villenage  in  England,  371  eq. 

(m)  Chiefly  in  the  West  of 
England. 

(h)  See  1  Scriv.  Cop.  422—427, 
3rd  ed. ;  Wat.  Cop.-4th  ed.  Vol.  I. 
pp.  62,  n.,  71,  n.,  122,  n.,  372— 
374;    A'ol.    JI.    p.   214,  u.,  and 


App.  III. ;  Elton,  Custom  and 
Tenant  Eight,  pp.  31,  32,  03 — 72, 
and  App.  C. 

(o)  Ante.  p.  9  &  n.  (e). 

(p)  Y.  B.  42  Edw.  III.  25, 
pi.  y. 

(q)  4  Rep.  21  b. 
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copy  of  Court  roll  should  have  a  remedy  in  Chancery 
against  his  lord  who  ousted  him  (r).  And  in  the  reign 
of  Edward  IV.  the  right  of  the  copyholder  to  enjoy  his 
customary  estate,  as  against  his  lord,  was  struggling 
into  definite  recognition  at  law.  For  Littleton  says  that 
the  lord  cannot  break  the  custom,  by  which  the  copy- 
hold tenant  enjoys  his  estate  (.s),  and  may  in  some  case 
be  barred  by  the,  custom  in  an  action  of  trespass  against 
him(^).  While  other  judges  suggested  that  a  copy- 
holder might  have  an  action  of  trespass  against  a  lord 
who  unjustly  deprived  him  of  possession  (?/),  These 
opinions  ultimately  prevailed  (r). 

As  against  other  persons  than  the  lord,  the  estate  of 
the  copyholder  seems  to  have  been  earlier  secured  to 
him,  as  of  i-i;/Jit.  But  he  was  not  protected  by  the 
King's  writ,  for  he  could  only  assert  his  rights  in  the 
lord's  Court  by  proceedings  in  the  nature  of  real  actions 
according  to  the  custom  of  the  manor  (//).  And  he 
could  not  appeal  from  the  judgment  of  the  lord  to  the 
Iving's  Courts  of  law ;  but  his  only  remedy  against 
the  false  judgment  of  the  lord  was  in  the  nature  of  a 
petition  in  Chancery  (s).  Copyholders'  rights  Avere 
finally  secured  in  the  reign  of  Elizabeth,  when  it  was 
decided  (a)  that  a  copyholder  might  recover  posses- 
sion of  his  holding,  from  his  lord  as  well  as  from  a 
stranger,  in  an  action  of  ejectment,  which  he  could 
bring  at  common  law.     For  this  action  was  in  form 

(r)  Fitz.  Abr.  SubpoDua,  pi.  21 ;  Litt.  s.  70 ;  1  Scriv.  Cop.  5G2  $q. 

Andreios  v.  Huhe,  4  K.  &  J.  392.  :!rd  ed. 

(k)  Litt.  .SH.  77  (of  wliicli   the  (z)  See    Fitz.    Abr.    ubi   sup. ; 

latter  half  is  of  doubtful  authcn-  Y.   B.   14    Hen.  IV.  34,    pi.  .t1  ; 

ticity).  82 — S4,  137.  4   Rep.    30   b  :     rattefhuVs  cane, 

(t)  Sect.  S2.  4  Yin.  Abr.  38.-) ;  Eihcanls'  cn^, 

00  Y".  B.  7Ea\v.IV.  Ks,  pi.  IC:  Lane.  98:  Afh  v.  Bogle,  1  Vern. 

21  PMw.  IV.  80,  pi.  27.  3(17  ;  e'o.  Litt.  (!(»  a  ;   i  Scriv.  Cop. 

(x)  Co.  Cop.  .s.  9  ;  Bac.  Uses,  2(1.  r)82,  3rd  ed. 

(y)  Sec  ante,  pAriG;  13Ric.  II.  (a)  Mehcich   v.    Later,  4    Rep. 

Fitz.  Abr.  Faux  Judfjment,  pi.  7  ;  2(J  a;  see   1   Scriv.  Cop.  553  i>q. 

Y.  B.  2  Hen.  IV.  12.  pi.  49;  1  3rd  ed. 
Hen.  Y.  11,  pi.  24 ;  4  Rep.  21b; 
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founded  upon  a  lease  for  a  year  made  by  the  copy- 
holder, which  was  good  at  common  law,  and  the 
ejectment  of  the  lessee  after  entry  {h). 

Copyhold  estates  thus  acquired  the  essential  quality 
of  ownership  ;  and,  as  we  have  seen,  are  now  included 
in  what  is  called  real  property,  as  well  as  freeholds  (r). 

(6)  Ante,  p.  65,  n.  (3).  (c)  Ante,  p.  28. 


(     463     ) 


CHAPTER  I. 

OF    ESTATES    IN    COPYHOLDS. 

With  regard  to  the  estates  which  may  be  holden  in  Estates  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can  ^^^^  ^°  ^' 
have  but  one  estate  ;  and  that  is  an  estate  at  will,  the  An  estate 
smallest  estate  known  to  the  law,  being  determinable  **  ^^^^: 
at  the  will  of  either  party.  For  though  custom  has 
now  rendered  copyholders  independent  of  the  will  of 
their  lords,  yet  all  copyholds,  properly  so  called,  are 
still  expressly  stated,  in  the  Court  rolls  of  manors,  to 
be  holden  at  the  will  of  the  lord  («) ;  and,  more  than 
this,  estates  in  copyholds  are  still  liable  to  some  of 
the  incidents  of  a  mere  estate  at  will.  We  have  seen 
that  in  the  thirteenth  century  the  occupants  of  land 
in  villenage,  however  much  they  may  have  been  pro- 
tected from  disturbance  by  force  of  custom,  were 
regarded  by  the  law  of  the  King's  Court  as  mere 
tenants  at  the  will  of  the  freeholder  of  a  manor,  having 
no  independent  right  of  their  own  to  the  possession  of 
their  holdings;  and  further  that  it  was  considered  that 
the  lord  was  seised  in  his  demesne  of  all  land  occupied 
l)y  his  tenants  in  villenage  (/>).  In  other  words,  the 
lands  held  by  such  tenants,  who  afterwards  came  to  be 
called  copyholders,  still  remained  part  and  parcel  of  the 
lord's  manor ;  and  the  freeliold  of  these  lands  still  con- 
tinued vested  in  the  lord.  And  this  is  the  case  at  the 
present  day  with  regard  to  all  copyholds.     The  lord  of  The  lord  is 

the  manor  is  actually  seised  of  all  the  lands  in  the  "^*"'^j'y 

•^  seised  of  all 

(a)  1    Watk.   Cop.   44,   45;    1  (6)  J;i<e,  p.  455. 

Scriv.  Cop.  605. 
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thecopyhokl  possessioii  of  liis  copyholcl  tenants  {<■).  He  has  not  a 
lands  ot  iii8  -^yiqyq  incorporeal  seignory  over  these  as  he  has  over  his 
freehold  tenants,  or  those  who  hold  of  him  lands,  once 
part  of  the  manor,  hut  ^Yhich  were  anciently  granted  to 
l)e  held  for  estates  in  fee  simple  by  free  tenure  (d).  Of 
all  the  copyholds  he  is  the  feudal  possessor ;  and  the 
seisin  he  thus  has  is  not  without  its  substantial  advan- 
tages. The  lord  having  a  legal  estate  in  fee  simple  in 
the  copyhold  lands,  i^ossesses  all  the  rights  incident  to 
such  an  estate  (c),  controlled  only  by  the  custom  of  the 
The  lord  has  a  manor,  wliicli  is  now  the  tenant's  safeguard.  Thus  he 
'■'^'^^  .*■"  ™'°^'^  possesses  a  right  to  all  mines  and  mine  rah  under  the 
lands  (./'),  and  also  to  all  timber  gro\\inQ  on  the  surface, 
even  though  planted  by  the  tenant  (r/).  These  rights, 
however,  are  somewhat  interfered  with  by  the  rights 
which  custom  has  given  to  the  copyhold  tenants ;  for 
the  lord  cannot  come  upon  the  lands  to  open  his  mines, 
or  to  cut  his  timber,  without  the  copyholder's  leave. 
And  hence  it  is  that  timber  is  so  seldom  to  be  seen 
upon  lands  subject  to  copyhold  tenure  (/<).  Again,  if  a 
^^.pi  Lease  of  copyholder  should  grant  a  lease  of  his  copyhold  lands, 

t-opy  10  8.  beyond  the  term  of  a  year,  without  his  lord's  consent, 
such  a  lease  would  be  a  cause  of  forfeiture  to  the  lord, 
unless  it  were  authorised  by  a  special  custom  of  the 
manor  (/).  For  such  an  act  would  be  imposing  on  the 
lord  a  tenant  of  his  own  lands,  without  the  authority  of 
custom ;  and  custom  alone  is  the  life  of  all  copyhold 
assurances  (A).    So  a  copyholder  must  not  commit  any 

(p)  Watk.    Descents,    51    (59,  on  free  land."     It  is  certain  that 

4th  ed.)-  ill  Sussex  and  in  other  parts  of 

(d)  Ante,  p.  422.  England  the  boundaries  of  copv- 

(e)  Ante,  p.  65.  holds  may  be  traced  by  the  entire 
(/)  1  AVatk.  Cop.  333  ;  1  Scriv.  absence  of  trees  on  one  side  of  a 

( 'op.    25,    508.      See    Boirser   v.  line,  and  their  luxuriant  growth 

Maclean,  2  De  G.  F.  &  J.  415;  on  the  other;  3rd  Eep.  of  Real 

Eurdley  v.   Granville,  8   Ch.   D.  Property  Commissioners,  p.  15. 

826.  (/)  1  Watk.  Cop.  327 ;  1  Scriv. 

((;)  1  Watk.  Cop.  332 ;  1  Scriv.  Cop.    544 ;    Doe   d.    Bobinsvn    v. 

Cop.  499.  Boui'field,  6  Q.  B.  492. 

(h)  There  is  a  common  proverb,  (7i-)  By  the  licence  of  his  lord 

"  The  oak  scorns  to  grow  except  a  copyholder  may  grant  a  lease 
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waste  either  voluntary,  l)y  opening  mines,  cutting  down  Waste, 
timber  or  pulling  down  buildings,  or  permissive,  by 
neglecting  to  repair.  For  the  land,  with  all  that  is  I 
under  it  or  on  it,  belongs  to  the  lord :  the  tenant  has 
nothing  but  a  customary  right  to  enjoy  the  occupation; 
and  if  he  should  in  any  way  exceed  this  right,  a  cause  of 
forfeiture  to  his  lord  would  at  once  accrue  (/).  Copy- 
holders are  thus  placed  in  a  far  less  advantageous 
position  than  freeholders  as  regards  the  right  of  free- 
enjoyment  (m). 

A  peculiar  species  of  copyhold  tenure  prevails  in 
the  nortli  of  England,  and  is  to  be  found  also  in  other 
parts  of  the  kingdom,  particularly'  within  manors  of 
the  tenure  of  ancient  demesne  (n) ;  namely,  a  tenure  by 
copy  of  Court  roll,  but  not  expressed  to  be  at  the  will  of 
the  lord.  The  lands  held  by  this  tenure  are  denominated 
customary  freeholds.  This  tenure  has  been  the  subject  Cus  tomary 
of  a  great  deal  of  learned  discussion  (o) ;  but  the  Courts 
of  law  have  now  decided  that  as  to  these  lands,  as  well 
as  pure  copyholds,  the  freehold  is  in  the  lord,  and  not  The  freehoi.l 
in  the  tenant  (p).     Customary  freeholds  afford  another  '^^'^' 

for   any  term  warranted   by  the  any  custom  to  the  contrary,  give   Lease  of 

licence.    Such  a  lease  takes  eft'fct  a  licence  to  a  tenant  to  alienate  copyholds 

at  common  law  out  of  the  seisin  liis  ancient  copyhold   tenement,  by  licence  of 

of  the    freehohler  of  the  manor.  or   any  part   thereof,  by  devise,  the  lord, 

who  cannot,  therefore,  authorise  sale,  exchange  or  mortgage;  stat. 

a  longer  lease  tlian  is  warranted  .'")7  &  i)S  Vict.  c.  40,  s.  SfJ. 

by  his  own  estate  in  the  manor,  (/)  1  Watk.  Cop.  331 ;   I  Scriv. 

or  some  potcer  given  to  him   by  Cop.  ,")2(j.     See   Doe  d.  Giuhb  v. 

a  settlement  or  by  statute.     My  Earl  of  Burlington,  H   K.  &  Ad. 

the  Settled  Land  Act,  ISS'2  (stat.  r^Ol ;  Blackimrt  v.    White.   189!*, 

45  &  46  Vict.  c.  38,  s.  14),  a  tenant  I  Q.  B.  203 ;  Galhrailh  v.  Potjnton, 

for  life  under  a  settlement  may  r.t{)5,  2  K.  13.  258. 

grant  to  a  tenant  of  copyhold  or  (m)  Ante,  pp.  2,  8<*. 

customary  land,  parcel  of  a  manor  (/()  IJritt.   I(j4    b,  1G5   a.     See 

comprised    in    the  si'ttlenient,  a  (inte,  p.  60. 

licence  to  Tiiake  any  such  lease  (o)  2  Scriv.  Cop.  6(15. 

of   that   land,  or   of  a  specified  (p)  Stephemon  v.  Hill, 'S  Burr. 

part   thereof,   as  the   tenant  for  1273;  Burrell  v.  Dodd, ',)  Hos.it 

life   is   by  this   Act   empowered  I'ul.  378;  Doe  d.   Keaif  v.  Hunt- 

to  make  of  freehold  land  (ante,  inyton,  4  East,  271 ;  Doe  d.  Coal: 

p.  121).     By  tiie  Copyhold  Act,  v.  Danvers,!  East,  291»;   Thomp- 

1894,  a  lord  may,  notwithstanding  son  v.  Hardiwje,  1  C.  B.  940. 

w.R.p.  30 
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instance  of  the  classifying  action  of  a  general  law  imposed 
on  tenures  of  different  origin  and  history  {q).  On  manors 
of  ancient  demesne, customary  tenants,  wlio  have  not  the 
freehold,  appear  to  Ije  tlie  successors  of  former  tenants 
in  pure  villenage  ;  a  class  found  on  the  ancient  demesne 
of  the  Crown,  as  well  as  those  who  hold  by  the  privileged 
villein  tenure  called  villanurn  socaciiuiit  (r).  The  tenures 
of  the  North  have  a  history  of  their  own  («).  And  the 
so-called  customary  freeholders  of  the  Northern  counties 
appear  to  be  the  successors  of  those  who,  before  the 
union*  of  England  and  Scotland,  held  land  by  doing 
services  for  the  protection  of  the  border  (t),  and  to 
whom  long  custom  had  secured  an  acknowledged  tenant- 
right  in  their  holdings  (//).  On  lands  held  by  copy  of 
Court  roll,  though  not  expressl}-  at  the  will  of  the 
lord,  the  right  to  mines  and  timber  belongs  to  the  lord 
in  the  same  manner  as  on  other  copyhold  lands  (./■). 
Neither  can  the  tenants  generally  grant  leases  without 
the  lord's  consent  (//).  The  lands  are,  moreover,  said 
to  be  paved  of  the  manors  of  which  they  are  held, 
denoting  that  in  law  they  belong,  like  other  copyholds, 
to  the  lord  of  the  manor,  and  are  not  merely  held  of 
him,  like  the  estates  of  the  freeholders  (:).  In  law, 
therefore,  the  estates  of  these  tenants  cannot,  in  respect 
of  their  lords,  be  regarded  as  any  other  than  estates  at 
will,  though  this  is  not  now  actually  expressed.      If 

(q)  ^Jife,  pp.  15.  44.  52.  <>52  ;  Manning's  Excb.  Practice, 

(r)  .4/(<e,  pp.  01   &  II.  C?^),  455;  359,  363,  2nd  cd.;   3rd  Kep.  of 

Bract,  fo.  7.  209  a :  Britt.  liv.  3,  Eeal  Pro])ertv  Commissioners,  }i. 

cb.  2,  §§    11,   12:    F.   N.  B.  12.  20;    Elton,  Custom  and   Tenant 

14:   Vinogradoft',    Yill.   in    En>:-.  Riglit,  32  sg.  and  App.  E. 

112—122.  (a;)  3    Burr.    1277,    arguendo; 

(s)  See    Maitland,    Northum-  Boe    d.    Eeay   v.   Huntimjton,   4 

brian  Tenures,   Eng.    Hist,    Ee-  East,  271.273  ;  JSroiWi  v.  i^aM7/n.t. 

view,  V.  G25.  7  ERst.  409,  8  E.  E.  (352:  B,ihe 

(JL)  See     Nicholson's      Border  of  Portland  v.  Hill,  L.  E.  2  Eq. 

Laws,  xxxiii.  and  App.  No.  3.  705. 

(m)  Co.  Cop.  s.  32;  Moore,  oSS;  (?/)  Doe    v.    Danvers,   7    East. 

Champian   v.    Atlcinson,   3    Keb.  299,  301,  314. 

90;  Dulce  of  Somerset  v.  France,  (z)  Burrell  v.  Dodd,  3  Bos.  & 

Stra.  054,  657;    Doe   d.  Eeay  v.  Pul.    378.   381;  Doe  v.  Darners. 

Huntington,  4  East,  288:  Broiim  7  East,  320.  321. 
V.  Raiolins.  7  East,  409.  8  E.  E. 
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there  should  1)6  any  customary  freeholds  in  which  the  Freehold  ia 
above  characteristics,  or  most  of  them,  do  not  exist,  '^  ^'^'^"  ' 
such  may  with  good  reason  be  regarded  as  the  actual 
freehold  estates  of  the  tenants.  The  tenants  would 
then  possess  the  rights  of  other  freeholders  in  fee 
simple,  subject  only  to  a  customary  mode  of  alienation. 
That  such  a  state  of  things  may,  and  in  some  cases 
does,  exist,  is  the  opinion  of  some  very  eminent 
lawyers  («).  But  a  recurrence  to  first  principles  seems 
to  show  that  the  (question,  whether  the  freehold  is  in 
the  lord  or  in  the  tenant,  is  to  l^e  answered,  not  by  an 
appeal  to  learned  dirtd  or  conflicting  decisions,  l)ut  by 
ascertaining  in  each  case  whether  the  well-known  rights 
of  freeholders,  such  as  to  cut  timber  and  dig  mines,  are 
vested  in  the  lord  or  in  the  tenant. 

It  appears  then,  that  with  regard  to  the  lord,  a  copy-  Copybold<>rs, 
holder  is  only  a  tenant  at  will.     But  a  copyholder,  who  mi'ttwiju 
has  been  admitted  tenant  on  the  Court  rolls  of  a  manor,  ^  aimii-^r 

,  T  .,,  Ill-  •  M  ])OSltlOIl    to 

stands,  with  respect  to  other  copyholders,  ni  a  similar  freehoiderrt 
position  to  a  freeholder  who  has  the  seisin.  The  legal  ^'|^^!"&  tlie 
estate  in  the  copyholds  is  said  to  be  ui  such  a  person  in 
the  same  manner  as  the  legal  estate  of  freeholds  belongs 
to  the  person  who  is  seised.  The  necessary  changes 
which  are  constantly  occurring  of  the  persons  who  from 
time  to  time  are  tenants  on  the  rolls,  form  occasionally 
a  source  of  considerable  profit  to  the  lords.  For  by  the 
customs  of  manors,  on  every  change  of  tenancy,  whether 

(a)  Sir  Edward  Coke,  Co.  Litt.  The  freehold  is  in  the  tonants. 

.""tO  b ;  Co.  Cop.  sect.  152,  'I'racts,  and  the  customary  mode  of  con- 

p.    58  ;    Sir  Mattliew    Hale,   Co.  vcynnce  has  always  been  by  deed 

Litt.  59  b,  n.  (1);  Sir  W.  lUack-  of  grant,  or  bargain  and  sale  witii- 

stone.     Considerations     on      tiio  out  livery  of  seisin,  lease  for  a 

(Juestion,  &c. ;    Sir  .John    Leacli,  year,  or  inrolment.     Some  of  tlie 

Bingham  V.  Woodyale,  1    Kuss.  &  judges,  however,  seemed  to  doubt 

My.  o2,  1    Tamlyn,  1S.'3.     Tene-  the   validity  of  such   a    custom, 

ments  within  the   limits  of  the  See  also  I'enyman'n  ca>ie,  5  Kep. 

ancient     borougli     of     Kirby-in-  84  ;     Passiiighum,     npp.,     I'itly, 

i'Cendal,  in  Westmoreliind.  appear  resp.,  17  C.    15.  299;  (larhntt   v. 

to  be  an  instance;  i?«s/ie*-,  app.,  7Vei'or,  lo  I'.  15.  X.  S.  .-i5tl ;    Wtul- 

Tliompson,    resp.,   -i    C.    13.   48;  more  v.  Tolltr,  *'> 'l'\mi's  I..  ^\.  i)S, 
Johmon  V.  f'Uirh,  1908, 1  Ch.30:5. 
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Fines. 


Customary 
estates  analo- 
gous to  - 
iVeehokl, 


Estate  for 
life. 


Estate  in  fee 
simple. 


by  death  or  alienation,  fines  of  more  or  less  amount 
become  payable  to  the  lord.  By  the  customs  of  some 
manors  the  fine  payable  was  anciently  arbitrary ;  but 
in  modern  times,  lines,  even  when  arbitrary  by  custom, 
are  in  general  restrained  to  two  years'  improved  value 
of  the  land  after  deducting  quit-ronts  (h).  Occasionally 
a  fine  is  due  on  the  change  of  the  lord  ;  but,  in  this  case, 
the  change  must  be  by  the  act  of  Clod  and  not  by  any 
act  of  the  party  (c).  The  tenants  on  the  rolls,  when 
once  admitted,  hold  customary  estates  analogous  to  the 
estates  which  may  be  holden  in  freeholds  ((/).  These 
estates  of  cojiyholders  are  only  quasi  freeholds ;  but  as 
nearly  as  the  rights  of  the  lord  and  the  custom  of  each 
manor  will  allow,  such  estates  possess  the  same  incidents 
as  the  freehold  estates  of  which  we  have  already  spoken. 
Thus  there  may  be  copyhold  estates  in  fee  simple,  in 
tail,  or  for  life  only  ;  and  some  manors  admit  of  no  other 
than  life  estates,  the  lives  being  continually  renewed  as 
they  drop  (r).  And  in  those  manors  in  which  estates  of 
inheritance  are  allowed,  a  grant  to  a  man  simply,  without 
expressly  extending  the  benefit  thereof  to  his  heirs,  will 
confer  only  a  customary  estate  for  his  life  ( ;').  But,  as 
the  customs  of  manors  are  very  various,  in  some  manors 
the  words  "  to  him  and  his,"  or  "  to  him  and  his 
assigns,"  or  "to  him  and  his  sequels  in  right,"  will 
create  a  customary  estate  in  fee  simple,  although  the 
word  heirs  (or  the  words  iu  fee  sijnph'  after  the  year 
1881)  may  not  be  used  (r/). 

The  same  free  and  ample  power  of  alienation,  which 
l)elongs  to  an  estate  in  fee  simple  in  freehold  lands, 
appertains  also  to  the  like  estate  in  copyholds.     The 


(h)  1  Scriv.  Cop.  384.  A  fine 
arbitrary,  not  so  restrained,  may 
be  payable  by  custom  where  tbe 
admittance  confers  the  right  to  be 
admitted  to  other  property  at  a 
nominal  or  very  small  fine  ;  A.-G. 
V.  Sandover,  1904,  1  K.  B.  689, 
U97. 


(c)  1  Watk.  Cop.  285. 

(d)  See  ante,  p.  459. 

(e)  See  ante,  p.  4G0. 

(/)  Co.  Cop.  s.  49.  Tr.  p.  114. 
See  ante,  pp.  11'2,  148.  185,  207. 

((/)  1  Watk.  Cop.  109 ;  see  ante, 
pp."  148,  207. 
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liberty  of  alienation  i)itrr  r/ro-s  appears,  as  to  copy- 
holds, to  have  had  little,  if  any,  precedence,  in  point 
of  time,  over  the  liberty  of  alienation  by  will.  Both 
were,  no  doubt,  at  first  secured  merely  by  local  custom, 
which  subsequently  ripened  into  a  right  (//). 

An  estate  tail  in  copyholds  stands  upon  a  peculiar  ^p^l^^i^l'' '" 
footing,  and  has  a  history  of  its  own,  which  we  shall 
now  endeavour  to  give  (/).  This  estate,  it  will  be  re- 
membered, is  an  estate  given  to  a  man  and  the  heirs 
of  his  body.  With  regard  to  freeholds,  we  have  seen 
that,  in  an  early  period  of  our  history,  a  right  of 
alienation  appears  gradually  to  have  grown  up,  em- 
powering every  freeholder,  to  whose  estate  there  was 
an  expectant  heir,  to  disinherit  such  heir,  by  gift  or 
sale  of  the  lands.  A  man,  to  whom  lands  had  l)een 
granted  to  hold  to  him  and  the  heirs  of  his  body,  was 
accordingly  enabled  to  alien  the  moment  a  child  or 
expectant  heir  of  his  body  was  born  to  him ;  and  this 
right  of  alienation  at  last  extended  to  the  possibility 
of  reverter  belonging  to  the  lord,  as  well  as  to  the  ex- 
pectancy of  the  heir  (A)  ;  till  at  length  it  was  so  well 
established  as  to  require  an  Act  of  Parliament  for  its 
abolition.  The  Statute  De  donis  (/)  accordingly  re-  uc  iionis. 
strained  all  alienation  by  tenants  of  lands  which  had 
been  granted  to  themselves  and  the  heirs  of  their  bodies ; 
so  that  the  lands  might  not  fail  to  descend  to  their  issue 
after  their  death,  or  to  revert  to  the  donors  or  their  heirs 
if  issue  should  fail.  This  statute  was  passed  avowedly 
to  restrain  that  right  of  alienation,  of  the  prior  exist- 
ence of  which  the  statute  itself  is  the  best  pi'oof.  And 
this  right,  in  respect  of  fee  simple  estates,  was  soon 

(Ji)  Ivitt.  ss.  T.i — 84;  ("o.  lAtt.  i)f  ]Mr.  Sorj.  Scriven  (1  Scriv.  Cop. 

59;  1  Scriv.  Cop.  151.  175,  170,  07  fi].).     Mr.   Watkius   sets  out 

2Gi,   :!49;    Vinogiiiiloff,  Yill.  iu  with  rif,'Iit  principles,  but  .seems 

Enj,'.  106,  17l!,  17:!,  ;i71 — :i7S.  atraugely  to  stumble  on  the  wrong 

(/)  The  attempt  here  made  to  euU('lusion(l  Watk.  Cop.  chap.  4). 
(!xplaiu  the  subject  is  grounded  (h)  Antn.  pp.  Wli,  '.t3. 


on 


the  authorities  and  reasoning  (/)  ];i  Edw.  I.  c.  1 ;  ante,^.  94. 
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aftBi'Wcirds  acknowledged  and  conlirmed  by  the  Statute 
Tenants  in       Qf  ()i,ia  cDiptoic^  (i)i).   But  during  all  this  period,  tenants 

villcuage  •        •,!  •  T  .-  \ 

anciently  in  a  m  villeuage  were  m  a  very  dinerent  state  from  the  iree- 
Jtato  £mn '^"^  holders,  who  were  the  objects  of  the  above  statutes  (//). 
I'recliolclcrs.      Tenants  in  villenage  were  generally  bound  to  labour  on 
their  lord's  demesne,  as  the  condition  of  remaining  in 
the  occupation  of  their  holdings ;  and  they  were  often 
in  a  state  of  personal  bondage  (o).     Copyhold  estates, 
however  customary,  were  not  fully  recognised  as  rights, 
when  the  right  of  alienation  was  established  in  the  case 
;  of  freeholds  (j)).     The  right  of  an  ancestor  to  bind  his 
l^heir  (q),  with  which  right,  as  we  have  seen  (r),  the  power 
'  to  alienate  freeholds  commenced,  never  ])elonged  to 
a  copyholder  (••>•) .     And,  until  the  year  1838,  copyhold 
lands  in  fee  simple  descended  to  the  customary  heir, 
quite  unaffected  by  any  bond  debts  of  his  ancestor  by 
which  the  heir  of  his  freehold  estates  might  have  been 
bound  (^).     It  would  be  absurd,  therefore,  to  suppose 
that  the  right  of  alienation  of  copyhold  estates  arose 
in  connexion  with  the  right  of  freeholders.     The  two 
classes  were  then  quite  distinct.     The  one  were  poor 
and  neglected,  the  other  powerful  and  consequently 
protected  (»)•     The  one  were  considered  to  hold  their 
tenements  at  the  will  of  their  lords ;  the  other  main- 
tained a  right  of  alienation  in  spite  of  them.     The  one 
had  no  other  security  than  was  afforded  by  the  force 

(m)  18  Edw.  I.  c.  1.  («)  The    famous   provision   of 
00  See  ante,  pp.  40,  41,  453 —  Magna  Charta,  c.  29, — "Nullus 
459.      In   the   preamble    of    the  liber  homo  capiatur  vel  impriso- 
Statute  Be  donis,  the  tenants  are  netur  aut  dissesiatur  de  aliquo 
spoken  of  as  feoffees,  and  as  able  libero   tcnemento   sno,    &c.,   nisi 
by  deed  and /eq^menf  to  bar  their  per     legale      judicium      parium 
donors,  showing  that  freeholders  suorum    vel     per    legem    terrae. 
only  were  intended.     And  in  the  Nullivendemus,nullinegabimu8, 
statute  of  Quia  emptores  freemen  aut   difleremus   rectum   vel  jus- 
are  expressly  mentioned.  ticiam,"  —  whatever    classes    of 
(o)  See  ante,  pp.  453 — 459.  persons  it  may  have  been  subse- 
(2))  Hee  ante,  p.  454.  quently  construed   to  include — 
(q)  Ante,  p.  280.  plainly   points    to   a   distinction 
(/•)  Ante,  pp.  68 — 70.  then  existing  between  free  and 
(.<))  EyJet  V.   Lane    and    Fcrs,  not  free.     Why  else  should  the 
Cro.  Eliz.  380.  word  liber  have  been  used  at  all  ? 
(()  4  Kep.  22  a. 
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of  local  custom ;  the  other  could  appeal  to  the  laws  of 
the  realm. 

Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently', — some  of  them  per- 
mitting alienation  on  issue  being  born,  and  others  for- 
bidding it  altogether.    And  from  this  difference  appears 
to  have  arisen  the  division  of  manors,  in  regard  to 
estates  tail,  into  two  classes,  namely,  those  in  which 
there  is  no  custom  to  entail,  and  those  in  which  such  a 
custom  exists.    In  manors  in  which  there  is  no  custom  As  to  manors 
to  entail,  a  gift  of  copyholds,  to  a  man  and  the  heirs  |g  no°  ustom 
of  his  body,  will  give  him  an  estate  analogous  to  the  to  entail, 
fee  simple  conditional  wiiich  a  freeholder  would  have  I 
acquired  under  such  a  gift  before  the  passing  of  the ' 
Statute  Dr  donis  (x).     Before  he  has  issue,  he  will  not 
be  able  to  alien ;  l)ut  after  issue  are  born  to  him,  he 
may  alienate  at  his  pleasure  (/y).    In  this  case  the  right 
of  alienation  appears  to  be  of  a  very  ancient  origin.  Alienation 
liaving  arisen  from  tlie  liberality  of  the  lord  in  per-  ^aiowecir"  ^ 
mitting  his  tenants  to  stand  on  the  same  footing  in 
this  respect  as  freeholders  then  stood. 

But,  as  to  those  manors  in  which  the  alienation  of  when  aliona- 
the  estate  in  question  was  not  allowed,  the  history  uq^  allowed, 
appears  somewhat  different.    The  estate,  being  inalien- 
able, descended,  of  course,  from  father  to  son,  accord- 
ing to  the  customary  line  of  descent.    A  perpetual  entail 
was  thus  set  up,  and  a  custom  to  entail  established  in  A  custt)ni  to 
the  manor.    But  in  process  of  time  the  original  strict-  cstublishcd. 
ness  of  the  lord  defeated  his  own  end.    For  the  evils  of 
such  an  entail,  which  had  been  felt  as  to  freeholds  after 
the  passing  of  the  Statute  De  donis  (z),  became  felt  also 

(a;)  Ante,  pp.  91,   92;    Doe   d.  (y)  Doe  d.  Spencer  v.  ClarJ:,  Tt 

Blesard  v.  Simpson,^  New  Cases,  B.  &  A.  4.")S,  '24  R.  K.  457. 

:}33, 3  Man.  &  Or.  92!) ;  rembertou  (^z)  Ante,  p.  94. 
V.  Barnes,  1899,  1  Ch.  544. 


472 


01-'    COPYHOLDS. 


as  to  copyholds  (a).  And,  as  the  copyholder  advanced 
in  importance,  different  devices  were  resorted  to  for  the 
purpose  of  effecting  a  bar  to  the  entail ;  and  in  different 
manors,  different  means  were  held  sufficient  for  this 
Customary  purpose.  In  some,  a  customary  recovery  was  suffered, 
^^^"^^^y-  in  analogy  to  the  common  recovery,  by  which  an  entail 
of  freeholds  had  been  cut  off  (/y).  In  others,  the  same 
Forfeiture  effect  was  produced  by  a  preconcerted  forfeiture  of  the 
lands  by  the  tenant,  followed  by  a  re-grant  from  the  lord 
of  an  estate  in  fee  simple.  And  in  others,  a  conveyance 
by  surrender,  the  ordinary  means,  became  sufficient  for 
the  purpose ;  and  the  presumption  was,  that  a  surrender 
would  bar  the  estate  tail  until  a  contrary  custom  was 
shown  (e).  Thus  it  happened  that  in  all  manors,  in 
which  there  existed  a  custom  to  entail,  a  right  grew 
up,  empowering  the  tenant  in  tail,  by  some  means  or 
other,  at  once  to  alienate  the  lands.  He  thus  ultimately 
became  placed  in  a  better  position  than  the .  tenant  to 
him  and  the  heirs  of  his  body  in  a  manor  where  aliena- 
tion was  originally  permitted.  For,  such  a  tenant  can 
now  only  alienate  after  he  has  had  issue.  But  a  tenant 
in  tail,  where  the  custom  to  entail  exists,  need  not  wait 
for  any  issue,  but  may  at  once  destroy  the  fetters  by 
which  his  estate  has  been  attempted  to  be  bound. 

The  Fines  and  Recoveries  Act,  1838  (d),  contains 

provisions  applicable  to  entails  of  copyholds  as  well 

Entails  now     as  of  freeholds.     Instead  of  the  cumbrous  machinery 

barred  by        qj;  .^  customary  recovery  or  of  a  forfeiture  and  re-grant, 

Burrcncler.  ...  .  o  ' 

it  substitutes,  in  every  case,  a  simple  conveyance  by 
surrender  (c),  the  ordinary  means  for  conveying  a 
customary  estate  in  fee  simple.  When  the  estate  tail 
is  in  remainder,  the  necessary  consent  of  the  pro- 
tector (/')  may  be  given,  either  by  deed,  to  be  entered 

(o)  1  Scriv.  Cop.  70.  ante,  p.  99. 

(6)  Ante,  p.  96.  (e)  Sect.  50. 

(c)  Goold  V.  White,  Kay,  683.  (/)  See  ante,  p,  103. 

((/)  Stat.  3  &  4  Will.  iV.  c.  74, 
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on  the  Court  rolls  of  the  manor  (ji),  or  by  the  con- 
currence of  the  protector  in  the  surrender,  in  which 
case  the  memorandum  or  entry  of  the  surrender  must 
expressly  state  that  such  consent  has  been  given  (Ji). 

It  will  be  remembered  that,  anciently,  if  A.,  a  free-  Estate  |jKr 
holder  for  life,  granted  his  land  to  B.  simply,  without  i^QcoVy holds, 
mentioning  his  heirs,  and  B.  died  first,  the  first  person 
who  entered  after  the  decease  of  B.  might  lawfully  hold 
the  lands  during  the  residue  of  the  life  of  A.  (i).  And 
this  general  occupancy  was  abolished  by  the  Statute  of 
Frauds.  But  copyhold  lands  were  never  subject  to  any 
such  law  (A).  For  the  seisin  or  feudal  possession  of  all 
such  lands  belongs,  as  we  have  seen  (/),  to  the  lord  of 
the  manor,  subject  to  the  customary  rights  of  occupa- 
tion belonging  to  his  tenants.  In  the  case  of  copyholds, 
therefore,  the  lord  of  the  manor  after  the  decease  of  B- 
would,  until  lately,  have  been  entitled  to  hold  the  lands 
during  the  residue  of  A.'s  life ;  and  the  Statute  of 
Frauds  had  no  application  to  such  a  case  (in).  But 
now,  by  the  Wills  Act  of  1837  (n),  the  testamentary 
power  is  extended  to  copyhold  or  customary  estates 
j>iir  autre  vie  (o) ;  and  the  same  provision,  as  to  the 
application  of  the  estate  by  the  executors  or  adminis- 
trators of  the  grantee,  as  is  contained  with  reference 
to  freeholds  (|7),  is  extended  also  to  customary  and 
copyhold  estates  (7).  The  grant  of  an  estate  jmr  autre 
ric  in  copyholds  may,  however,  be  extended,  b}'^  express 
words,  to  the  heirs  of  the  grantee  (y)-  And  in  this 
event  the  heir  will,  in  case  of  intestac}',  be  entitled  to 
hold  during  the  residue  of  the  life  of  the  ccstid  que  ric, 

((/)  Sect.  51.  («)  Stat.  7  Will.  l\.  &  1  Vict. 

(//.)  Soct.  52.  c.  2(J. 

(l)  Ante,  p.  ];>2.  (o)  Sect.  3. 

(/()  Doe  d.  Foster  v.  Scott,  4  li.  (p)  Ante,  p.  133. 

&  C.  700.  7  Dow.  &  Kyi.  190.  (7)  Sect.  (J. 

(i)  yln/e,  pp.  403,  4G4.  (r)  1  Scriv.  Cop.  01:   1   Wntk, 

(m)  1    Scriv.  Cop.  G3,  108 ;  I       Cop.  303, 
Wiitk.  Cop.  30L'. 
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subject  to  the  debts  of  his  ancestor  the  grantee  (-s).  As 
we  shall  see  (t),  all  legal  estates  in  copyholds  remain 
unaffected  by  the  provisions  of  the  Land  Transfer  Act, 
1897,  nnder  which  real  estate  now  devolves  upon  the 
personal  representatives. 

Alicnaiiou  Until  the  year  1833,  copyhold  lands  were  not  liable 

"'"   ^   '  to  be  taken  to  satisfy  the  tenant's  debts  (n),  except  in 

the  event  of  his  bankruptc}-,  to  which  traders  only 
.  were  then  liable  {.r).  And  the  Crown  had  no  further 
privilege  than  any  other  creditor  (,//) .  But  in  1833 
customaryhold  and  copyhold  estates  in  fee  simple  were 
made  aa-sctn  for  the  })ayment  of  all  the  debts  of  the 
deceased  tenant,  as  well  as  his  freeholds  (^).  Still  copy- 
holds could  not  be  taken  in  execution  of  a  judgment 
against  the  tenant  until  1838 ;  when  the  Judgments 
Act  of  that  year  enabled  the  sheriff  to  deliver  execu- 
tion, under  the  writ  of  dcflif,  of  lands  of  copyhold  or 
customary  tenure,  as  well  as  of  freehold  lands  (a) .  By 
the  same  Act  judgments  were  made  a  charge  on  the 
debtor's  lands  of  copyhold  or  customary-  tenure  (h)  ; 
though  not  as  against  purchasers,  unless  duly  regis- 
tered ((')•  But  purchasers  of  copyholds,  without  notice 
of  any  judgment  affecting  them,  were  protected  by 
the  clause  in  a  subsequent  Act  (d),  providing  that,  as 
to  purchasers  without  notice,  no  judgment  shall  bind 
any  lands  otherwise  than  it  would  have  bound  such 
purchasers  under  the  old  law.  And  the  Acts  of  1860, 
1864,  1888,  and  1900,  which  further  reduced  the  hen 

(s)  Stat.  7  "Will.  IV.  &  1  Vict.  Act,    copyholda  were   not   assets 

c.  26,  8.  6.  even   for    payment   of  debts,    ia 

(i)  Fiii't,  p.  475.  which    the    heir  was    expressly 

(m)  4  Rep.  22  a  ;  1  Watk.  Cop.  biaund :  4  Rep.  22  a. 
140;  1  Scriv.  Cop.  60.  (a)  Stat.   1   &  2  Vict.   c.    IIU, 

C.x)  Ante.  pp.  28.  n.  (c),  279.  s.  11 ;  ante,  p.  271. 

(y)  Owen,  37 :  7  Mod.  38,  case  (6)  Sect.  13. 

48  ;  B.  V.  Biidd,  Parker,  192, 195  ;  (c)  Ante,  pp.  271,  272. 

Manning's   Exchequer  Practice,  (d)  Stat.  2  &  3  Vict.  c.  11,  s.  5, 

42,  2nd  ed.  now  repealed  bv  the  Land  Charges 

(z)  Stat.  3  &  4  Will.  lY.  c.  104  ;  Act,  190U  ;  ante,  p.  272. 
ante,  pp.  282,  420.     Before   this 
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of  judgments,  and  of  wliicli  an  account  has  been  given 

in  the  chapter  on  Creditors'  Hights,  have  all  applied 

to  copyholds  as  well  as  freeholds  (i').     Copyholds  now  Bankruptcy. 

vest  in  the  trustee  for  the  creditors  on  the  bankruptcy  Trusten  for 

'■      "^    creditors 

of  the  tenant  (/).  But  where  any  part  of  the  property  need  not  be 
of  the  bankrupt  is  of  copyhold  or  customary  tenure,  or  '^''  ^^^*-^^- 
is  any  like  property  passing  by  surrender  and  admit- 
tance or  in  any  similar  manner,  the  trustee  is  not 
compellable  to  be  admitted  to  the  property,  but  may 
deal  with  the  same  in  the  same  manner  as  if  it  had 
been  capable  of  being  and  had  been  duly  surrendered 
or  otherwise  conveyed  to  such  uses  as  the  trustee  may 
appoint ;  and  any  appointee  of  the  trustee  shall  l)e 
admitted  or  otherwise  invested  with  the  property  ac- 
cordingly (/y).  Estates  tail  and  for  life  in  copyholds  instates  tail, 
are  now  liable  to  alienation  for  the  judgment  debts  or 
on  the  bankruptcy  of  the  tenant  to  the  same  extent  as 
like  estates  in  freeholds  (//).  Copyholds,  however,  are 
not  affected  by  any  liability  imj)Osed  on  real  estate  by 
the  Land  Transfer  Act,  181)7  (/),  for  the  del)ts  or  funeral, 
testamentary  or  administration  expenses  of  a  deceased 
owner ;  as  the  expression  "  real  estate  "  in  Part  I.  of 
that  Act  is  not  to  l)e  deemed  to  include  land  of  copy- 
hold tenure  or  customary  freehold  in  any  case  in  which 
an  admission  or  any  act  by  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the 
customary  tenant  (A). 

The  devolution  of  legal  estates   in   copyholds  on-Ucvoiuiion  of 
death  accordingly  remains  unaffected  by  those  pro- ^cath/ ** 
visions  of  the  last  mentioned  Act,  under  which  freehold   ' 
estates  in  fee  simple  now  vest,  on  the  tenant's  death,  ) 

(e)  Ante,  pp.  272—275.  s.  20'J;  21  &  25  Vict.  c.  EJl,  8.  1 14  ; 

(/)  Stat.  46  &  47  Vict.  c.  52,  and  ;i2  &  8:5  Vict.  c.  71,  8.  22. 

ss.  20,  1G8.  (/t)  AtUe,  pp.  28i»,  21)0. 

(f7)  Stat.  4(3  &  47  Vict.  c.  52,  (0  Stat.  (JO  &  Gl   Vict.  c.  (Jo, 

s.  50,  8ub-s.  4.    Tlio  former  enact-  Part  I.;  mile,  pp.  2;*,  21!')  224 — 

ments   relating   to    tliia    subject  227,  283. 

were  stats.  12  &  13  Vict.  c.  iOG,  (/;)  Sect.  1  (4). 
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estate'! n'fco'"  ^^^  '^^^  executors  01'  administrators  (/).  The  descent 
simple  ill  of  an  estate  in  fee  simple  in  copyholds  is  governed  by 
the  custom  of  descent  which  may  happen  to  prevail 
in  the  manor ;  but  subject  to  any  such  custom,  the 
provisions  contained  in  the  Inheritance  Act,  1833  (//(), 
apply  to  copyhold  as  well  as  freehold  hereditaments, 
whatever  be  the  customary  course  of  their  descent  (n). 
As,  in  the  case  of  freeholds  at  common  law,  the  lands 
of  a  person  dying  intestate  descend  at  once  to  his 
heir(o),  so  the  heir  of  a  copyholder  becomes,  imme- 
diately on  the  decease  of  his  ancestor,  tenant  of  the 
lands,  and  may  exercise  any  act  of  ownership  before 
the  ceremony  of  his  admittance  has  taken  place  (p). 
But  as  between  himself  and  the  lord,  he  is  not  com- 
pletely a  tenant  till  he  has  been  admitted. 

''•  The  tenure  of  an  estate  in  fee  simple  in  copyholds 

I  ealty.  involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty 

Suit  of  Court,  fi-om  the  tenant  (q),  together  with  suit  to  the  customary 

Escheat.  Court  of  the  manor.     Escheat  to  the  lord  on  failure 

of  heirs  is  also  an  incident  of  copyhold  tenure.     And 

before    the    abolition   of    forfeiture   for    treason   and 

felony  (r)  the  lord  of  a  copyholder  had  the  advantage 

over  the  lord  of  a   freeholder   in  this  respect,    that, 

whilst  freehold  lands  in  fee  simple  were  forfeited  to  the 

Crown  by  the  treason  of  the  tenant,  the  copyholds  of  a 

traitor  escheated  to  the  lord  of  the  manor  of  which  they 

Kent.  were  held  («)•     Rents  (t)  also  of  small  amount  are  not 

unfrequent  incidents  of  the  tenure  of  copyhold  estates. 

(0  Ante,  pp.  29.  87,  208,  219,  (q)  2  Scriv.  Cop.   732;    Vino- 

224.  sradoflf.  Villainage.  164. 

(m)  Stat.  3  &  4  Will.  IV.  c.  106.  "  (r)  See  ante,  p.  55. 

(n)  See  l{e  Smart,  18  Ch.   D.  (.<)  Lord    Cornwallis'    case,    2 

165.  VeDtr.  ?S  ;  1  Watk.  Cop.  340 ;  1 

(o)  Ante,  p.  80.  Scriv.  Cop.  552. 

Ip)  I  Scriv.  Cop.  ;J57 ;    Rigid  (t)  Rent  incident  to  copyhold 

d.  Taylor  v.  Banka,  15  B.  &  Ad.  tenure  may  be  redeemed  or  ex- 

664  ;  King  v.  Turner,  1  j\Iy.  &  K.  tinguished  under  the  enactments 

456 ;    Doe  d.  Pernj  v.   Wilson,  5  cited,  ante,  p.  55,  n.  (c). 
A,  &  E.  321. 
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And  reliefs  (u)  may,  by  special  custom,  be  payable  by  lieliof. 
the  heir  (x).  The  other  incidents  of  copyhold  tenure 
depend  on  the  customs  of  each  particular  manor  ;  for 
this  tenure,  as  we  have  seen  (//),  escaped  the  destruction 
in  which  the  tenures  of  all  freehold  lands  (except  free 
and  common  socage,  and  frankalmoign)  were  involved 
by  the  Act  of  12  Car.  II.  c.  24.  When  a  copyholder 
in  fee  aliens  his  land  to  another  in  tail  or  for  life,  the 
latter  does  not  hold  of  him,  as  he  would  in  the  case  of 
freeholds  (z),  but  of  the  lord  (^0- 

A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
other  chattel,  under  the  name  of  a  heriot  (h).  Heriots  Heriots. 
were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so-called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity  accord- 
ing to  the  degree,  which  l)ecame  due  to  the  king  on  the 
death  of  an  eorl  or  a  thegn  (r).  Its  origin  is  traced  to 
the  horse  and  arms  with  which  the  German  priiict-px 
supplied  each  of  his  comitcs,  and  which  reverted  to  him 
on  the  death  of  the  comes  (d).  When  the  law  of  feudal 
tenure  by  military  service  had  grown  up  in  England 
after  the  Norman  Conquest,  these  heriots  were  generally 
superseded  by  reliefs  (r),  and  so  became  obsolete.  The 
heriots,  which  are  now  connected  with  copyhold  tenure, 
have  a  different  origin.  Before  the  Norman  Conquest, 
it  appears  to  have  been  the  custom  in  many  places  that 

(«)  ^n/e,  pp.  47,  51.  .■).');  ^■ino-  298.    See  Htubba,  Select  (bivrters. 

griuloff.  Till,  in  En?.  KiL'.  74,  91. 

(x)  1  Scriv.  Cop.  4;!0.  (d)  Tacitus.  Germania,  c.  14: 

(y)  Ante,  p.  54.  see  Maine.  Earlv  Linv  and  Cna- 

(2)  ^«(e,  pp.  109,  114.  torn.    pp.    ;;4t;— :548  :     1     Stnbba, 

(a)  Litt.  s.  74;  unti.,  p.  4(50.  Const.  Hist.  24,  2nd  cd. 

(6)  1  Scriv.  Cop.  4:J7  sq.  (e)   1  Stubbs,  Const.  Hist.  §  9(J. 

(e)  Kemble,    Saxons    in    Eng:-  p.  261,  2nd  ed. ;  Freeman,  Norm, 

land,    Vol.    I.   p.    178;    Vol.    II.  Conq.    Vol.    V.    pp.    379.    867; 

p.   98;     1    Stubbs,   Const.    Hist.  P.    &    M.    Hist.     Eng.    Law,    i. 

200.    note    2nd    ed.;     Maitland,  293—295. 
Domesday    Book    and     Beyond, 
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the  freeholder  of  land,  who  toolv  a  man  to  work  on  his 
demesne  as  his  tenant  in  villenage,  should  furnish  him 
with  oxen,  a  cow,  sheep  and  implements  of  huslmndr}', 
as  his  farming  outfit.  These  remained  the  property  of 
the  freeholder,  and  reverted  to  him  on  the  tenant's 
death  ( /') ;  but  were  usually  transferred  to  the  new 
tenant  along  with  the  holding.  As  time  went  on,  it 
became  an  established  custom  that  the  tenant's  heir 
should  succeed  to  his  deceased  ancestor's  holding,  and 
that  the  landlord  should  not  take  into  his  own  hands  all 
the  deceased  tenant's  cattle  and  stock,  but  should  only 
take  the  best  beast  or  some  other  chattel.  The  chattel, 
which  the  lord  was  accustomed  to  take  for  himself  on 
the  death  of  his  tenant  in  villenage,  seems  to  have 
acquired  the  name  of  heriot,  by  analogy  to  the  heriot 
properly  so-called  Qi).  And  to  the  taking  of  this  so-called 
heriot,  the  lord's  right  in  the  tenant's  chattels  was  at 
last  restricted  (//).  In  this  way  the  heriot  became  an 
incident  of  tenure  in  villenage,  and  it  remained  an 
incident  of  copyhold  tenure  (/).     The  right  of  the  lord 


*  Heriot 
custom. 


Heriot 
Bfivice. 


(/)  See  Seebolim,  Eng.  Vill. 
Comin.  132.  138,  also  p.  Gl  ; 
Maitland.  Domesday  Book  and 
Beyond,  37,  38,  327—329. 

(<7)  Kerable,  Saxons  in  Eng- 
land, Vol.  I.  p.  178;  Vol.  II. 
p.  98 ;  Vinogradoft",  Vill.  in  Eug. 
159—162;  P.  &  M.  Hist.  Eng. 
Law,  i.  297,  298. 

(7f)  See  Laws  of  Cniit,  c.  71  ; 
Stubbs,  Select  Charters,  p.  74, 
2nd  ed. ;  Glanv.  vii.  5 ;  Bract, 
fo.  GO,  86  a;  Britt.  lib.  3,  c.  v. 
§  5,  fo.  178  ;  Fleta,  lib.  2,  c.  Ivii. 

(^■)  Sometimes  a  lieriot  is  due 
on  the  death  of  a  freeholdlng 
tenant  of  a  manor,  either  as  heriot 
service,  or  by  virtue  of  an  imme- 
morial cudom.  Heriot  service  is 
when  a  heriot  has  been  reserved 
as  an  incident  of  the  tenure  of  an 
estate  in  fee  simple  granted  in 
free  tenure  before  stut.  18  Edw.  I. 
c.  1.  Such  a  reservation  would 
seem  to  point  to  the  grant  of  an 
estate    of    freehold    upon     the 


enfranchisement  of  a  holding  in 
villenage.  When  a  heriot  is  due 
from  a  freeholder  by  custom 
(called  *heriot  custom),  the  fact 
also  seems  to  point  to  a  heriot, 
yielded  by  a  former  tenant  in 
villenage,  which  has  remained 
the  lord's  customary  due  after 
the  enfraucLisement  of  the 
holding.  See  ante,  pp.  44.  50, 
454,  and  note  (c);  1  Scriv.  Cop. 
437  ^q.,  3rd  cd. ;  Williams  on 
Seisin,  App.  A.  By  the  custom 
of  the  manor  of  South  Tawton, 
otherwise  Itton,  in  the  county 
of  Devon,  heriots  are  still  due 
from  the  freeholders  of  the 
manor;  Damerell  v.  Protheroe, 
10  Q.  B.  20 ;  and  in  Sussex  and 
some  parts  of  Surrey  heriots  from 
freeholders  are  not  unfrequent. 
See  Lord  Zoiichc  v.  Dalbiac, 
L.  K.  10  Ex.  172;  Harrison  v. 
Powell,  10  Times  L.  R.  271 ;  ante, 
p.  68,  n.  (»)• 
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is  now  confined  to  such  a  chattel  as  the  custom  of  the 
manor,  grown  into  a  law,  will  enable  him  to  take  (A). 
The  kind  of  chattel  which  may  be  taken  for  a  heriot 
varies  in  different  manors.  And  in  some  cases  the 
heriot  consists  merely  of  a  money  payment. 

All  kinds  of  estates  in  copyholds,  as  well  as  in  free-  Joint  teuanoy 


and  in 

coiiiraon. 


hokls,  may  he  held  in  joint  tenancy  or  in  common  ;  and 
an  iUustration  of  the  unity  of  a  joint  tenancy  occurs  in 
the  fact,  that  the  admittance,  on  the  court  rolls  of  a 
manor,  of  one  joint  tenant,  is  the  admittance  of  all  his 
companions ;  and  on  the  decease  of  any  of  them  the 
survivors  or  survivor,  as  they  take  no  new  estate,  require 
no  new  admittance  (/).  The  jurisdiction  of  the  Court  of 
Chancery  in  enforcing  partitions  between  joint  tenants 
and  tenants  in  common  did  not  formerly  extend  to  copy- 
hold lands  (7/0.  But  by  the  Copyhold  Act  of  1841  (») 
this  jurisdiction  was  extended  to  the  partition  of  copy- 
holds as  well  as  freeholds. 

If  the  fee  simple  of  a  copyhold  tenement  be  conveyed  Enfranfiiise- 
l)y  the  lord  to  the  tenant,  the  copyhold  tenure,  with  copyholds, 
all  its  incidents,  is  for  ever  extinguished  (o).  "When  a 
manor,  of  which  lands  were  held  by  cop}',  was  included 
in  a  settlement,  it  was  usual  to  give  to  any  tenant 
for  life  thereunder,  a  power,  operating  under  the  Statute 
of  I'ses  (})),  to  convey  the  fee  simple  so  as  to  enfranchise 
any  such  lands  (7).     And  the  Settled  Land  Act,  1882, 

(1)2    Watk.    Cop.    1-29  ;     see  jte.r,  21  Q.  P,.  D.  G");-);  a//<.-.  p.  211. 
W.^^ern  v.  Bailey,  1S07,  1  Q.  15,  (/))  Ante.  pp.  :;:)1— a'.)."). 

SG.  (f/)  The   ('oj)yii()ld   Act,    IS41, 

(/)  1  Watk.  Cop.  272.  277.  n<i\v  replaced  in  this  rcsju^ct  bv 

(m)  Jope  V.  Mor.-'heai!,  G  IJeav.  the  Copyhold  Act,  \S'M,  Pt.  l\'., 

213.  iitfordcil     facilities     for     cnfran- 

(/()  Stat.    4   &   .5    A'ict.    c.    3."i,  cJiisetncnt    where     the     lord    or 

H.  iSf),  now  replaced  by  i'yl  &  M  teiiaiit  was    not   entitled  to  the 

\'if't.  c.  46,  s.  87.  whole   estnte   in    the    manor    or 

(o)  1  AVatk.  Cop.  :5G2;   1  Scriv.  the  laud  ;  stat.  4  &  ')  Vict.  e.  35. 

Cop.  G53.     Deeds  of  enfranchise-  ss.    5G  sq.  ;    amended    by  G  &  7 

ment  of  copyholds  in  iVIiddlesex  Vict.  o.  2;?  and  7  A:  S  Vict.  o.  55, 

or  Yorkshire  must  be  duly  refjis-  ss.  4.  5,  and  reidaced  by  C>7  X-  5S 

tered;  /?.  v.  Reijidmr  jor'Mi'l'lh-  Vict.  c.  4G,  ss.  14—20. 


enfranchise- 
weut 
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HOW  empowers  the  tenant  for  life  of  a  manor  to  sell  and 
convey  the  freehold  and  inheritance  of  any  copyhold 
or  customary  land,  parcel  of  the  manor,  either  with  or 
without  the  mines  and  minerals  thereunder,  so  as  to 
effect  an  enfranchisement  (/•).  In  such  cases  the  terms 
of  the  enfranchisement  are  of  course  a  matter  of  agree- 
Compulsory  ment  between  the  parties.  But  by  the  Copyhold  Act, 
1852  (.s),  now  replaced  by  the  Copyhold  Act,  1894  (t), 
the  enfranchisement  of  copyholds  {n)  has  been  made 
compulsory  at  the  instance  either  of  the  lord  or  the 
tenant.  Under  the  present  Act,  the  compensation  pay- 
able to  the  lord  is  ascertained  by  valuation,  if  the  parties 
cannot  agree  thereon  (,r).  And  if  the  enfranchisement 
be  at  the  instance  of  the  lord,  or  the  comj)ensation 
amount -to  more  than  one  year's  improved  value  of  the 
land,  the  compensation  shall,  unless  the  parties  other- 
wise agree  or  the  tenant  desires  to  pay  a  gross  sum,  be 
an  annual  rent-charge  of  four  per  cent,  of  the  amount  of 
the  compensation  to  issue  out  of  the  enfranchised  land  : 
otherwise  the  compensation  shall  be  paid  in  a  gross  sum 
before  the  completion  of  the  enfranchisement  (i/).  Pro- 
vision is  made  for  charging  the  enfranchised  lands  with 
the  cost  of  enfranchisement  (;).  Enfranchisement 
under  this  Act  is  effected  by  an  award  of  the  Board  of 
Agriculture  (a),  and  makes  the  land  to  be  of  freehold 
tenure,  irrespective  of  the  validity  of  the  lord's  title  {!>). 

(r)  Stat.  45  &  46  Vict.  c.  38,  (x)  Stat.  57  &  58  Vict.  c.  iC, 

S3.  3,  20  ;  see  ante,  pp.  123 — 126.  ss.  5 — 7. 

(s)  Stat.  15  &  16  Vict.  c.  51,  (y)  Sect.  8. 

amended  by  21  &  22  Vict.  c.  94;  (z)  Sect.  36,  replacing  15  &  16 

50  &  51  Vict.  c.  73.  Vict.  c.  51,  s.  32 ;  21  &  22  Vict. 

(0  Stat.  57  &  58  Vict.  c.  46.  c.  94,  ss.  21  sq.;    50  &  51  Vict. 

(it)  The  provisions  of  the  Acts  c.  73,  s.  23. 

as    to    compulsory    enfranchise-  (a)  Stat.  57  &  58  A'ict.  c.  46, 

ment  do  not  extend  to  copyholds  s.    10,   replacing   21    &   22   Vict, 

for   lives    or    years,    where    the  c.  94,  s.  10 ;  52  &  53  Vict.  c.  30, 

tenant  has  no  right  of  renewal  s.  2. 

(ante.  p.   460),  or  to   manors  in  (6)  See  stat.    57    &    58   Vict, 

which  the  Crown  has  any  estate  c.   46,  ss.  21,  26  (3,  4),  38,  61 ; 

or  interest ;    stat.  57  &  58  Vict.  and   Kerr   v.    Paicson,  25   Beav. 

c.  46,  s.  96,  replacing  15  &    1(>  :!94,  decided  on  the  former  Act. 
Vict.  c.  51,  s.  48. 


OF    ESTATES    IN    COPYIIOLOS. 


-181 


Such  enfranchisement,  however,  does  not  affect  the 
rights  of  the  parties  in  the  mines  or  minerals  under 
the  land,  without  their  consent  (<■)  ;  it  does  not  deprive 
the  tenant  of  any  commonable  right  to  which  he  was 
entitled  in  respect  of  the  enfranchised  land  {d) ;  and 
the  lord  is  to  be  entitled,  in  case  of  an  escheat,  to  the 
same  right  as  he  would  have  had  if  the  land  had  not 
been  enfranchised  (c).  The  Act  also  provides  for  the 
extinguishment,  at  the  instance  of  either  lord  or 
tenant,  of  any  heriot,  quit  rent,  free  rent,  or  other 
manorial  incident  whatsoever  affecting  any  land, 
freehold  as  well  as  copyhold  (/). 


(c)  Sect.  2n,  replacing  15  &  10 
Vict.  c.  51,  s.  48;  21  &  22  Vict, 
c.  94,  s.  14. 

(rf)  Stat.  57  &  58  Vict.  o.  4G, 
B.  22,  replacing  15  &  IG  Vict. 
c.  51   8.  45. 

(e)  Stat.'  57  &  58  Vict.  c.  4(5, 
h.  21  (1  b),  replacing  50  &  51 
Vict.  c.  7:!,  ss.  4.  5.  Enfran- 
chisement by  ordinary  convey- 
ance of  the  ice  simple  from  the 
lord  to  the  tenant  canscs  the 
tenant  to  hold  the  laud  of  the 
lord  of  whom  the  enfranchising 


lord  held  it  before ;  anle,  p.  '^d  ; 
Elton  on  Copyholds.  289. 

(/)  Stats.  57  &  58  Vict.  c.  40, 
88.  2,  94,  replacing  50  &  51  Vict, 
c.  7;i,  8.  7;  21  &  22  Vict.  c.  94. 
s.  7;  15  &  10  Vict.  c.  51,  s.  27. 
The  Copyhold  Act,  1841,  con- 
tained provisions,  which  were 
rei)ealed  by  and  not  re-enacted 
in  the  Coj)yhold  Act,  1894,  for 
the  commutation  of  the  lord's 
manorial  rights  over  his  copy- 
holds. 


W.R.P. 
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CHAPTER  11. 


OF    TIIK    ALIENATION    OF    COPYHOLDS. 


Custoraary 
Court. 


Homafre. 


Courts  may 


The  mode  in  which  the  alienation  of  copyholds  is  at 
present  effected,  so  far  at  least  as  relates  to  transactions 
intci-  riros,  still  retains  much  of  the  simplicit}^  as  well 
as  the  inconvenience,  of  the  original  method  in  which 
the  alienation  of  these  lands  was  first  allowed  to  take 
place.  The  copyholder  surrenders  the  land  into  tho 
hands  of  his  lord,  who  thereuj)on  admits  the  alienee. 
For  the  purpose  of  effecting  these  admissions,  and  of 
informing  the  lord  of  the  different  events  happening 
within  his  manor,  as  well  as  for  settling  disputes,  it 
was  formerly  necessary  that  his  Customary  Court,  to 
which  all  the  copyholders  were  suitors,  should  from 
time  to  time  be  held.  The  copyholders  present  at 
this  Court  were  called  the  honiagc ;  a  word  equally 
used  to  denote  the  body  of  freeholders  presant  at  a 
Court  Baron  {a).  In  order  to  form  a  Court,  it  was 
formerly  necessary  that  two  copyholders  at  least 
should  be   present  {h).      But,  in   modern  times,    the 


without  the 
presence  of 
any  copy- 
holder. 


"°n,^?.]'?il'''  holding  of  Courts  having  degenerated  into  little  more 
than  an  inconvenient  formality,  it  has  been  provided 
by  the  Coi^yhold  Acts,  1841  and  1894,  that  Customary 
Courts  may  be  holden  without  the  presence  of  any  copy- 
holder ;  but  no  proclamation  made  at  any  such  Courts 
shall  aftect  the  right  or  interest  of  any  person  not 
present,  unless  notice  thereof  shall  be  duly  served  on 
him  within  one  month  (c).     But  where,  by  the  custom 


(rt)  Jrife,  pp.457,  458;  1  Scriv. 
Cop.  7. 

{h)  1  Scriv.  Cop.  289. 


(c)  Stat.  4  &  5  Vict.  0.  35, 
s.  SQ,  now  rephiced  by  57  &  58 
Vict.  c.  4(J,  s.  82. 
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of  any  manor,  the  lord  is  authorised,  with  the  consent 
of  the  homage,  to  grant  any  common  or  waste  lands  of 
the  manor,  the  Court  must  be  duly  summoned  and 
holden  as  before  (d).  No  Court  can  lawfully  be  held 
out  of  the  manor ;  but  by  immemorial  custom.  Courts 
for  several  manors  may  be  held  together  within  one 
of  them  ((■).  In  order  that  the  transactions  at  the 
Customary  Court  may  be  preserved,  a  book  is  pro- 
vided, in  which  a  correct  account  of  all  the  pro- 
ceedings is  entered  by  a  person  duly  authorised. 
This  l)Ook,  or  a  series  of  them,  forms  the  court  rolls  Court  mils, 
of  the  manor.  The  person  who  makes  the  entries  is 
the  steward ;  and  the  court  rolls  are  kept  by  him,  but  stewanl. 
subject  to  the  right  of  the  tenants  to  inspect  them  ( /). 
This  officer  also  usually  presides  at  the  Court  of  the 
manor. 

Before  adverting  to  alienation  by  surrender  and  Grants, 
admittance,  it  will  be  proper  to  mention,  that,  when- 
ever any  lands,  which  have  been  demisable  time  out  of 
mind  by  coj^y  of  court  roll,  fall  into  the  hands  of  the 
lord,  he  is  at  liberty  to  grant  them  to  be  held  by  copy  j 
at  his  will,  according  to  the  custom  of  the  manor,  under 
the  usual  services  {(/).  These  grants  may  be  made  by 
the  lord  for  the  time  being,  whatever  be  the  extent  of 
his  interest  (//),  so  only  that  it  be  lawful :  for  instance, 
by  a  tenant  for  a  term  of  life  or  years.  But  if  the  lord, 
instead  of  granting  the  lands  by  copy,  should  once  make 
any  conveyance  of  them  at  the  common  law,  though  it 
were  only  a  lease  for  years,  his  power  to  grant  by  copy 
would  for  ever  l)e  destroyed  (/).  The  steward,  or  his 
deputy,  if  duly  authorised  so  to  do,  may  also  make 
grants,  as  well  as  the  lord,  whose  servant  he  is  (k). 

(cZ)  stats.  4  &  5  Yict.  c.  35,  s.  [)1 ;  (h)  Doe  d.  liaijer  v.  StncJdaml, 

fj?  &  r)8  Viet.  c.  40,  ss.  .S2  (2),  S:i.  2  Q.  B.  T'.i-'. 

(e)  1  Scriv.  Cop.  G.  (t)  1  Wutk.  Cop.  37.     See  too 

(/)  Ibid.  587.  588.  stsits.  5(t  &  51  Vict.  c.  73,  8.  G; 

(gf)  1  Watk.  Cop.  33  ;   1  Scriv.  a?  &  58  Vict.  c.  4(J,  s.  81. 

Cop.  111.  (/f)  1  Wiitk.  Cop.  -J'J. 
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Grants  may 
now  be  made 
out  of  the 
manor. 


It  was  formerly  doubtful  whether  the  steward  or  hiii 
deputy  could  make  grants  of  copyholds  when  out  of 
the  manor  (l).  But  by  the  Copyhold  Acts,  1841  and 
1894  (///),  such  grants  may  be  made  out  of  the  manor 
l)y  the  lord,  the  steward,  or  the  deputy  steward. 


Alienation  by  When  a  copyholder  is  desirous  of  disposing  of  his 
lands,  the  usual  method  of  alienation  is  by  surrender  of 
the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  wished  to  bestow.  This  surrender  generally 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.     It  may  be  made  either  in  or 

In  Court.  out  of  Court.  If  made  in  Court,  it  is  of  course  entered 
on  the  court  rolls,  together  with  the  other  proceedings ; 
and  a  copy  of  so  much  of  the  roll  as  relates  to  such 
surrender  is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  purchase  deed ;  it  is  then  given  to  the 
purchaser  as  a  muniment  of  his  title  (n).     If  the  sur- 

Out  of  Court,  render  should  be  made  out  of  Court,  a  memorandum  of 
the  transaction,  signed  by  the  parties  and  the  steward, 
is  made  in  writing,  and  duly  stamped  as  before  (o) .  In 
order  to  give  effect  to  a  surrender  made  out  of  Court, 

Presentment,  it  was  formerly  necessary  that  due  mention,  or  j>r<'- 
sentment,  of  the  transaction,  should  be  made  by  the 
suitors  or  homage  assembled  at  the  next,  or,  by  special 
custom,  at  some  other  subsequent  Court  (p).  And  in 
this  manner  an  entry  of  the  surrender  appeared  on  the 


(/)  1  Watk.  Cop.  30. 

(m)  Stat.  4  &  5  Vict.  c.  35, 
8.  87,  now  replaced  by  57  &  58 
Vict.  c.  4G,  s.  83. 

(n)  A  form  of  such  a  copy  of 
court  roll  will  be  found  in  Ap- 
pendix (D). 

(o)  By  the  Stamp  Act,  1891, 
the  stamp  duty  on  a  memoran- 
dum of  a  surrender  if  made  out 
of  Court,  or  on  the  copy  of  court 


roll  if  made  in  Court,  is  the 
same  as  on  the  sale  or  mortgage 
of  a  freehold  estate  ;  but  if  not 
made  on  a  sale  or  mortgage,  the 
duty  is  10s.,  &tat.  54  &  55  Vict. 
c.  39,  1st  schedule,  tit.  Copyhold 
and  Customary  Estates,  replacing 
stat.  33  &  34  Vict.  c.  97,  to  the 
same  effect. 

(p)  1  Watk.  Cop.  79 ;  1  Scriv. 
Cop.  277. 
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coui'fc  rolls,  the  steward  entering  the  presentment  as 
part  of  the  business  of  the  Court.     But  by  the  Copy-  now  unneces- 
hold  Act,  1894   (replacing   the   Act   of   1841),   every  ^^''^' 
surrender,  which  the  lord  is  compellable  to  accept  or 
accepts,  shall  be  entered  on  the  court  rolls;  and  an 
entry  so  made  shall  be  as  valid  as  an  entry  made  in 
pursuance  of  a  presentment  by  the  homage  (q).     So 
that  in  this  case,  the  ceremony  of  presentment  is  now 
dispensed  with.     When  the  surrender  has  been  made, 
tlio  surrenderor  still  continues  tenant  to  the  lord,  until 
the  admittance  of  the  surrenderee.     The  surrenderee  Xaturc  of 
acquires  by  the  surrender  merely  an  inchoate  right,  r"Ji^f'"uYir  ^ 
to  be   perfected  by  admittance  (r).      This  right  was  admittance, 
formerly  inalienable  at  law,  even  by  will,  until  ren- 
dered devisable  by  the  Wills  Act,  1837  (s) ;  but,  like 
a  possibility  in  the  case  of  freeholds,  it  might  always 
be  released,  by  deed,  to  the  tenant  of  the  lands  (/). 

A  surrender  of  copyholds  might  always  be  made  by  Surrender  to 
a  man  to  the  use  of  his  wife,  for  such  a  surrender  is  wife, 
not  a  direct  conveyance,   but  operates  only  through 
the  instrumentality  of  the  lord  ('0-     And  a  valid  sur-  Surrrndrr 
render  might  at  any  time  be  made  of  the  lands  of  tiic  wife" 
a  married  woman,  by  her  husband  and  herself ;  she 
being  on  such  surrender  separately  examined,  as  to 
her  free   consent,  by  the   steward  or  his  deputy  {■(■). 
Since  the  Vendor  and  Purchaser  Act,  1874  (//),  where  ^larricd 
any  copyhold   hereditament   is   vested  in  a  married  trustee, 
woman,  as  a  bare  trustee  (z),  she  may  surrender  the 

(q)  Stat.  57  &  TiS  Vict.  c.  46,  s.  :!. 

s  .85,  replacing  4  &  5  Vict.  c.  35,  (t)  Kite   and    Qudntons   case, 

s.  89.  1  Itep.  25  a;  Co.  Litt.  GO  n. 

(r)  Dnc  d.  TofieJd  v.  Toiield,  1 1  (m)  Co.    Cop.    s.    :{5  ;    Tracts, 

East,  240,  10  K.  K.  49() ;  Rrx  v.  ji.  V.). 

J>ame   Jane   St.    John    Mildmay,  {x)   1  Watk.  ('(ip.  (J.'J. 

5  B.  &  Ad.  254  ;  JJo>'  d.  Wiiultr  (y)  Stat.  :J7  Sc  :\H  Vict.  c.  7S, 

V.  iaices, 7  A.  &  J'i.  195;  Uopkin-  h.    G,  now  replaced  by  5G  &  57 

8071  V.  Chamberlain,  1908,  1  Ch.  Vict.  c.  53,  s.  IG. 

853,  855.  (2)  See  autr,  p.  321,  n.  («). 

(x)  7  Will.  IV.  ^  1  Vict.  c.  3G, 
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same  as  if   sho  were  a  feme   sole.     And   under   the 
Copyholds,      Married  Women's  Property  Act,  1882  (a),  a  married 

wliicli  circ 

wife's  sopa-      woman  may  dispose  of  copyholds,  which  belong  to  her 
rate  property,  .^g  j^g^.  separate  property  by  virtue  of  that  Act,  in  the 
same  manner  as  if  she  were  a  feme  sole. 


Admittaneo. 


Admittance 
may  now  be 
had  out  of 
the  manor. 


Alienaliou 
by  will. 


When  the  surrender  has  been  made,  the  surrenderee 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use ;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine  (/>).  This  admittance  is 
usuall}^  taken  immediately  (c)  :  but,  if  obtained  at  any 
future  time,  it  will  relate  back  to  the  surrender ;  so 
that,  if  the  surrenderor  should,  subsequently  to  the 
surrender,  have  surrendered  to  any  other  person,  the 
admittance  of  the  former  surrenderee,  even  though  it 
should  be  subsequent  to  the  admittance  of  the  latter, 
will  completely  displace  his  estate  (d).  Formerly  a 
steward  was  unable  to  admit  tenants  out  of  a  manor  (<?) ; 
but  by  the  Copyhold  Act,  1894  (replacing  the  Act  of 
1841),  a  valid  admittance  may  be  made,  either  by  the 
lord,  his  steward,  or  deputy,  out  of  the  manor,  with- 
out holding  a  Court,  and  without  any  presentment  of 
the  surrender,  in  pursuance  of  which  admission  may 
have  been  granted  (J).  Admittance  may  also  be  im- 
pHed  from  the  lord's  accepting  quit  rents  from  a  person 
paying  them  as  heir  of  or  surrenderee  from  a  former 
copyhold  tenant  (</). 

The  alienation  of  copyholds  by  wdll  was  formerly 
effected  in  a  similar  manner  to  alienation  inter  vivos. 


(a)  Stat.  45  &  46  Vict.  c.  75, 
88.  1  (sub-8.  1),  2,  5;  see  ante, 
pp.  319—322. 

(b)  See  lie  Thames  Tunnel,  &c., 
Act,  1908,  1  Ch.  493,  499. 

(c)  See  Appendix  (D). 

(d)  I  Watk.  Cop.  103. 

(e)  Doe  d.  Leach  v.  Wkitahtr, 


5  B.  &  Ad.  409,  435;  Doe  d. 
Gutteridge  v.  Sowerby,  7  C.  B. 
N.  S.  599. 

(/)  Stat.  57  &  58  Vict.  c.  46, 
s.  84,  replacing  4  &  5  Vict.  c.  35, 
88.  88,  90. 

(gr)  Ecclesiastical  Coryimrs.  v. 
Fan;  1894,  2  Q.  B.  420, 
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It  was  necessary  that  the  tenant  who  wished  to  devise 
his  estate  should  first  make  a  surrender  of  it  to  the  use 
of  his  will.  His  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessary.  The  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
renderee (//).  By  a  statute  of  Geo.  III.  (i),  a  devise  of 
copyholds,  without  any  surrender  to  the  use  of  the  will, 
was  rendered  as  valid  as  if  a  surrender  had  been  made  (y). 
The  "Wills  Act  of  1837  requires  that  wills  of  copyhold 
lands  shall  be  executed  and  attested  in  the  same  manner 
as  wills  of  freeholds  (/.).  But  a  surrender  to  the  use 
of  the  will  is  still  unnecessary ;  and  a  surrenderee,  or 
devisee,  who  has  not  been  admitted,  is  now  empowered  j 
to  devise  his  interest  (/)•  Formerly,  the  devisee  under 
a  will  was  accustomed,  at  the  next  Customary  Court 
held  after  the  decease  of  his  testator,  to  ])ring  the  will 
into  Court :  and  a  presentment  was  then  made  of  the  Prcsontmcut 
decease  of  the  testator,  and  of  so  much  of  his  will  as  °  ^'  ' 
related  to  the  devise.  After  this  presentment  the 
devisee  was  admitted,  according  to  the  tenor  of  the  will. 
But  since  the  Copyhold  Act  of  1841,  the  mere  delivery  now  imuoccs- 
to  the  lord,  or  his  steward,  or  deputy  steward,  of  a  copy 
of  the  will,  has  been  sufficient  to  authorise  its  entry  on 
the  court  rolls  without  the  necessity  of  any  presentment; 
and  the  devisee  may  be  admitted  at  once  (iii). 

Sometimes,  on  the  decease  of  a  tenant,  no  person  ifnoinTsou 
comes  in  to  be  admitted  as  his  heir  or  devisee.    In  this  taucc/tho 
case  the  lord,  after  making  due  i)roclamation  at  three  lord  may 

.  BCIZO 

consecutive  Courts  of  the  manor  for  any  person  having  quousquc. 
right  to  the  premises  to  claim  the  same  and  be  admitted 

(h)  Wdi'neiiiriqM   v.    Elwell,    1  c.  26,  as.  'J.  3,  4,  ."i,  9 ;  sou  ante. 

Mad.    (;27;    Phillips  v.  i7u«/ps,  p.  245  ;  Gurhnul  v.  Mead,  L.  R. 

1  ]My.  ifc  K.  G49,  601.  6  Q.  15.  44L 

(t)  .5;-)  Geo.    III.   c.    192,   12tli  (0  Stct.  3. 

July,  18ir>.  (to)  Stat.   4   &  .">   Vict.  c.   3.'), 

(j)  Doe  d.  Ncthercdte  v.  Barile,  ss.  88,  89,  90,  now  replaced  bv 

5  B.  &  A.  492.  57  &  58  Vict.  c.  46,  as.  84,  85. 

(70  Stat.  7  Will.  IV.  &  1  Vict. 
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Provision  in 
favour  of 
infants,  mar- 
ried women, 
lunatics. 


Statute  of 
Uses  (Iocs  not 
apply  to 
copyholds. 


thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 
(juoiisqitc,  as  it  is  called,  that  is,  until  some  person 
claims  admittance  (/?)  ;  and  hy  the  special  custom  of 
some  manors,  he  is  entitled  to  seize  the  lands  absolutely. 
But  as  this  right  of  the  lord  might  be  very  prejudicial 
to  infants,  married  women,  and  lunatics  entitled  to 
admittance  to  any  copyhold  lands,  in  consequence  of 
their  inability  to  appear,  special  provision  has  been 
made  by  Act  of  Parliament  for  the  vicarious  admission 
of  such  persons,  securing  to  the  lord  his  proper  fine, 
and  prohibiting  any  absolute  forfeiture  of  the  lands 
for  the  neglect  or  refusal  of  any  infant,  married 
woman,  or  lunatic  so  found  by  inquisition  to  come 
in  and  be  admitted,  or  to  pay  the  fine  imposed  on 
admittance  (o). 

Although  mention  has  been  made  of  surrenders  to 
tlw  use  of  the  surrenderee,  it  must  not,  therefore,  be 
supposed  that  the  Statute  of  Uses  (p)  has  any  appli- 
cation to  copyhold  lands.  This  statute  relates  exclu- 
sively to  freeholds.  The  seisin  or  feudal  possession 
'of  all  copyhold  land  ever  remains,  as  we  have  seen  (q), 
vested  in  the  lord  of  the  manor.  Notwithstanding 
that  custom  has  given  to  the  copyholder  the  enjoy- 
ment of  the  lands,  they  still  remain,  in  contemplation 
of  law,  the  lord's  freehold.  The  copyholder  cannot, 
therefore,  simply  by  means  of  a  surrender  to  his  use 
from  a  former  copyholder,  be  deemed,  in  the  words  of 
the  Statute  of  Uses,  in  lawful  seisin  for  such  estate  as 
he  has  in  the  use ;  for  the  estate  of  the  surrenderor 
is  custojoary  only,  and  the  estate  of  the  surrenderee 
cannot,  consequently,  be  greater.     Custom,  however, 


(«)  1  Watk.  Cop.  234 ;  1  Scriv. 
Cop.  355 ;  Doe  d.  Bover  v.  True- 
man,  1  B.  &  Ad.  736.  See  Eccle- 
Kiastical  Commrs.  v.  Parr,  1894, 
2  Q.  B.  420. 

(o)  Stats.  11  Geo.  IV.  &  1 
AVill.  IV.  c.  65,  ss.  3—9;  53 
Vict.  c.  5,  ss.  116,  125,  126.     See 


Doe  d.  Tioining  v.  Muscott,  12 
M.  &  W.  832,  842;  Dimes  v. 
Grand  Junction  Canal  Company. 
9  Q.  B.  469,  510. 

(p)  Stat.  27  Hen.  VIII.  c.  10; 
ante,  p.  174. 

{<l)  Ante,  p.  464. 
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has  now  rendered  the  title  of  the  copyholder  (]uite 
independent  of  that  of  his  lord.     When  a  surrender 
of  copyholds  is  made  into  the  hands  of  the  lord   to 
tJic   use  of  any  person,  the   lord   is   now  merely  an 
instrument  for  carrying  the  intended  alienation  into 
eft'ect ;  and  the  title  of  the  lord,  so  that  he  be  lord  dr 
facto,  is  quite  immaterial  to  the  validity  either  of  tlie 
surrender    or  of    the    subsequent  admittance   of    the 
surrenderee  (r).     But  if  a  surrender  should  be  made 
for  one  person  to  the  use  of  another  upon  trxst  for  a  Trusts, 
third,  the  High  Court  of  Justice  would  exercise  the 
same  jurisdiction  over  the  surrenderee,  in  compelling 
him  to  perform  the  trust,  as  it  would  in  the  case  of 
freeholds  vested   in  a   trustee.     And  when  copyhold  t^clUcmcnts. 
lands  form  the  subject  of  settlement,  the  usual  plan 
is  to  surrender  them  to  the  use  of  trustees,  as  joint 
tenants  of  a   customary   estate   in  fee  simple,  upon 
such  trusts  as  vail  effect,  in  equity,  the  settlement 
intended.     The  trustees  thus  become  the  legal  copy- 
hold tenants  of  the  lord,  and  account  for  the  rents 
and  profits  to  the  persons  beneficially  entitled.     The 
eijuitable   estates   which   are   thus   created   are  of   a 
similar  nature  to  the  equitable  estates  in  freeholds,  of 
which  we  have  already  spoken  (s) ;  and  a  trust  for  the 
separate  use  of   a  married  woman  might  be  created  Separate  use. 
as  well  out  of  copyhold  as  out  of  freehold  lands  (t). 
An  equitable  estate  tail  in  copyholds  may  be  barred  by  Equitable 
deed,  in  the  same  manner  in  every  respect  as  if  the  f.'lav  be'kirrc.l 
lands  had  l)een  of  freehold  tenure  (ii).     But  the  deed,  l^y  deed, 
instead  of  being  inrolled  in  the  Court  of  Chancery  or 
the  Supreme  Court  (r),  must  be  entered  on  the  court 
rolls  of  the  manor  (//).     And  if  there  be  a  protector, 

(r)  1  Watk.  Cop.  74.  cided,  contrary  to  the   prevalent 

(»')  Ante,  ]).  LSI  sq.  impression,  tliat  tlie  entry  must 

(f)  See  ante,  p.  I!i:!.  Ik;    made    wit  bin    six    ealemlar 

(u)  See  ««('',  ji.  LS!>.  months;    Hmiyicood    v.    Forxter, 

(x)  Stat.  3  &  4  Will.  IV.  e.  74,       :5()  Beav.  1  ;  GMou»  v.  Smipi;  32 

8.  54.     See  ante,  ]).  100.  Beav.  130,  I  Dc  G.  J.  .<;  S.  C^l  ; 

(y)  Sect.  "):'..     I(  lias  been  dc-       Green  x.  rot('r»i'i<.-'<2<'h- V.  \Kt, 
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and  he  consent  to  the  disposition  l)y  a  distinct  deed, 
such  deed  must  be  executed  by  him  either  on,  or  any 
time  before,  the  day  on  which  the  deed  barring  the 
DfVdiutiun  of  entail  is  executed ;  and  the  deed  of  consent  must  also 
be  entered  on  the  court  rolls  (z).  Upon  the  death  of 
a  sole  trustee  of  copyholds,  being  the  tenant  on  the 
court  rolls,  his  estate,  if  of  inheritance,  does  not 
devolve  upon  his  personal  representatives,  according 
to  the  law  now  governing  the  devolution  of  a  similar 
interest  in  freeholds,  but  will  pass  to  his  heir  or 
devisee  (a).  But  under  the  Land  Transfer  Act, 
1897  (h),  the  estate  of  a  cestui  que  trust  of  copyholds 
entitled  in  fee  devolves  on  his  death  to  his  personal 
representatives  in  trust,  subject  to  his  debts,  for  his 
heir  or  devisee,  in  the  same  manner  as  a  like  equitable 
estate  in  freeholds  (e) .  Equitable  estates  of  inherit- 
ance in  copyhold  lands  descend  beneficially,  on  the 
tenant's  death  and  intestacy,  to  his  customary  heir 
according  to  the  custom  prevailing  in  the  manor  of 
which  the  lands  are  held ;  unless  the  custom  be 
specially  confined  to  the  tenant  on  the  court  rolls  (d). 


Of  cestui  que 
Irust. 


Eijuitablc 
estate  cannot 
be  surren- 
dered. 


As  the  owner  of  an  equitable  estate  has,  from  the 
nature  of  his  estate,  no  legal  rights  to  the  lands,  he 
is  not  himself  a  copyholder.  He  is  not  a  tenant  to 
the  lord :  this  position  is  filled  by  his  trustee.  The 
trustee,  therefore,  is   admitted   and   may  surrender ; 


(z)  Stat,  n  &i  Will.  IV.  e.  7i, 
s.  53. 

(a)  Stats.  57  &  58  Viet.  c.  40, 
s.  88 ;  50  &  51  Vict.  c.  73,  s.  45, 
repealing  44  &  45  Yict.  c.  41, 
8.  30,  as  to  copvliolds ;  see  ante, 
}).  192;  Be  JliUs'  Trusts,  37 
Ch.  D.  312,  40  Ch.  D.  14. 

(b)  Stat.  60  &  Ul  Yict.  c.  G5, 

8.1(4). 

(c)  Re  Someriille  &  Turner  s 
Contract,  1903.  2  Ch.  583;  see 
a7tte,  pp.  191,  219-22G,  475. 

01)  Trash  V.  Wood,  iMv.  &  Cr. 
324 ;  Re  Hudson,  1908, 1  Ch.  655  ; 


see  ante,  pp.  459,  47<>.  But  in 
the  case  of  an  executory  trust  of 
copyholds  for  the  heir  of  some 
particular  person  as  a  purchaser, 
the  heir  at  common  law  will  be 
entitled ;  Roberts  v.  Dixwell,  1 
Atk.  607.  610  :  Re  Hudson,  1908, 
1  Ch.  660—662,  665.  The  same 
rule  applies  to  freehold  lands, 
subject  to  the  custom  of  gavel- 
kind or  boroutrh  English ;  see 
Polley  V.  I'olley,  31  Beav.  363; 
Garland,  v.  Beccrley,  9  Ch,  D. 
213;  ante,  pp.  58-60,  185. 
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but  the  cestui  que  truat  cannot  adopt  these  means  of 
disposing  of  his  equitable  interest  (c).     To  this  general  Exccptiuus. 
rule,  however,  there   have    been   admitted,    for   con- 
venience' sake,  two  exceptions.     Tlie  first  is  that  of  a 
tenant  in  tail  whose  estate  is  merely  equital)le  :  by  the  Tenant  of 
Act  for  the  a])olition  of  fines  and  recoveries  (./'),  the  estatc\aU 
tenant  of  a  merely  equitable  estate  tail  is  empowered  iiiay.'«|'" 
to  bar  the  entail,  either  by  deed  in  the  manner  above  surrender. 
described,  or  by  surrender  in  the  same  manner  as  if 
his   estate    were    legal  (r/).      The    second    exception 
relates  to  married  women,  it  being  provided  by  the 
same  Act  (//)  that  whenever  a  husband  and  wife  shall  Husband  and 
surrender  any  copyhold  lands  in  which  she  alone,  or  surrender 
she  and  her  husband  in  her  right,  may   have    any  ^^l[®  ^  ^^^^^ '*' 
equitable  estate  or  interest,  the  wife  shall  be  sepa- 
rately examined  in  the  same  manner  as  she  would 
have  been,  had  her   estate  or  interest  been   at   law 
instead  of  in  equity  merely  (/) ;  and  every  such  sur- 
render, when  such  examination  shall  be  taken,  shall 
be  binding  on  the  married  woman  and   all  persons 
claiming  under   her ;    and   all  surrenders  previously 
made  of    lands   similarly   circumstanced,    where   the 
wife   shall   have   been    separately   examined   b}'   the 
person  taking  the  surrender,  are  thereby  declared  to 
be  good  and  valid.     ]]ut  these  methods  of  conveyance, 
though  tolerated  by  the  law,  are   not  in  accordance 
with    principle ;    for   an    equitable   estate   is,    strictly 
speaking,  an  estate   in  the  contemplation  of   equity 
only,  and  has  no  existence  anywhere  else.     As,  there- 
fore, an  eipiitable  estate  tail  in  copyholds  may  pro- 
perly be  barred  by  a  deed  entered  on  the  coui-t  rolls 
of  the  manor,  so  an  equitable  estate  or  interest  in 

(e)  1  Scriv.  Cop.  2(!2.     No  fine  a.  50. 
can  be   exacted   by  the  lord   in  (g)  See  (iiite,  p.  472. 

respect  of  any  devolution  of  the  (h)  Stat.  3  &  4  Will.  l\.  v.  71, 

equitabb;  estate ;  Hull  v.  lirom-  s.  !)(). 
ley,  35  Cii.  D.  (142.  (/)  See  ante,  p.  485. 

(/)  Stat.y  &4  Will.lV.  c.  74, 
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copyholds  belonging  to  a  married  woman  was  more 
properly  conveyed  by  a  deed,  executed  with  her 
husband's  concurrence,  and  cu-hmmirdgcd  by  her  in 
the  same  manner  as  if  the  lands  were  freehold  (/.). 
And  the  Fines  and  Recoveries  Act,  by  which  this  mode 
of  conveyance  is  authorised,  does  not  require  that 
such  a  deed  should  be  entered  on  the  court  rolls.  If  a 
married  woman's  equitable  estate  in  copyholds  belong 
to  her  for  her  separate  use,  or  as  her  separate  pro- 
perty under  the  Married  Women's  Property  Act,  1882, 
she  may  dispose  thereof  in  the  same  manner  as  if  she 
were  a  feme  sole  (/). 

Copyhold  estates  admit  of  remainders  analogous  to 
those  which  may  be  created  in  estates  of  freehold  {m). 
And  when  a  surrender  or  devise  is  made  to  the  use 
of  any  person  for  life,  with  remainders  over,  the 
admission  of  the  tenant  for  life  is  the  admission  of 
all  persons  having  estates  in  remainder,  unless  there 
be  in  the  manor  a  special  custom  to  the  contrary  {n). 
A  vested  estate  in  remainder  is  capable  of  alienation 
by  the  usual  mode  of  surrender  and  admittance. 
Contingent  remainders  of  copyholds  have  always  had 
this  advantage,  that  they  have  never  been  liable  to 
destruction  by  the  sudden  determination  of  the  par- 
ticular estate  on  which  they  depend.  The  freehold, 
vested  in  the  lord,  is  said  to  be  the  means  of  pre- 
serving such  remainders  until  the  time  when  the  jjar- 
ticular  estate  would  regularly  have  expired  (o).  In 
this  respect  they  resemble  contingent  remainders  of 
equitable  or  trust  estates  of  freeholds,  as  to  which  we 


(/<:)  Stat.  3  &  4  Will.  IV.  c.  7-1, 
s.  77 ;  see  Carter  v.  Carter,  1896, 
1  Ch.  62  ;  ante,  p.  310. 

(0  See  ante,  pp.  313—322. 

Im)  See  ante,  pp.  342,  356. 

in)  1  Watk.  Cop.  276 ;  Doe  A. 
Wiivler  v.  Lawes,  7  A.  «fe  E.  195 ; 
l^mith  V.  GlanscocJi,  4  C.  B.  N.  S. 
357;    Hand  field  v.   Handfiehl,  \ 


Dr.  &  S.  310.  Sec,  however,  as 
to  the  reversioner,  ll'q.  v.  Lady 
of  the  Manor  of  DnUingham,  8 
A.  &  E.  858. 

(o)  Fearne  C.  R.  319  ;  1  Watk. 
Cup.  196;  1  Scriv.  Cop.  477; 
Ficker-'giU    v.    Grey,    30    Bear. 
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have  seen  that  the  legal  seisin,  vested  in  the  trustees, 
preserves  the  remainders  from  destruction  (j)).  But 
if  the  contingent  remainder  he  not  ready  to  come 
into  possession  the  moment  the  particular  estate 
would  naturally  and  regularly  have  expired,  such  con- 
tingent remainder  ^Yill  fail  altogether  (q)  :  unless  it 
should  have  been  created  after  the  Act  of  1877  amend- 
ing the  law  as  to  contingent  remainders  (r),and  would 
have  been  valid,  if  created  as  an  executory  limitation  ; 
in  which  case  it  will  be  preserved  by  the  Act,  which 
extends  to  hereditaments  of  any  tenure.  In  other 
respects  the  creation  of  contingent  remainders  of 
legal  and  equitable  estates  in  copyholds  appears  to  be 
governed  by  the  same  rules  as  are  applicable  to  similar 
interests  in  freeholds  (.s). 

Executory  devises  of  copyholds,  similar  in  all  Executory 
respects  to  executory  devises  of  freeholds,  have  long'*^""'' 
been  permitted  (0.  And  directions  to  executors  to 
sell  the  copyhold  lands  of  their  testator  (which  direc- 
tions, we  have  seen  (») ,  give  rise  to  executory  interests) 
are  still  in  common  use ;  for,  when  such  a  direction 
is  given,  the  executors,  taking  only  a  power  and  no 
estate,  have  no  occasion  to  be  admitted ;  and  if  they 
can  sell  before  the  lord  has  had  time  to  hold  his  three 
Customary  Courts  for  making  proclamation  in  order 
to  seize  the  land  qiiou>iqi(('  {.i),  the  purchaser  from  them 
will  alone  require  admittance  by  virtue  of  his  executory 
estate  which  arose  on  the  sale.  By  this  means  the 
expense  of  only  one  admittance  is  incurred ;  whereas, 
had  the  lands  been  devised  to  the  executors  in  trust 
to  sell,  they  must  first  have  been  admitted  under  the 
will,   and  then  have  surrendered   to   the   purchaser, 

(p)  Aide,  p.  375.  (0  1  Watk.  Cop.  210. 

(^q)   Gilb.   Ten.   2GG  ;    Fearne  (u)  Aide,  p.  398.     The  stat.  21 

C.  K.  320.  Hen.  VIII.  o.  4  applies  to  copy- 

(r)  Stat.  40  &  41  Vict.  e.  33;  liolds;    Fepp^'rcorn    v.    ^\'ayman, 

see  ante,  pp.  364,  410.  5  De  G.  &  S.  230 :  ante,  p.  399. 

(«)  Ajite,  pp.  410—414.  (x)  Sec  imte,  pp.  487,  488. 
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who  again  must  have  been  admitted  mider  their  sur- 
render. And  in  a  case,  where  a  testator  devised 
copyholds  to  such  uses  as  his  trustees  should  appoint, 
and  subject  thereto  to  the  use  of  his  trustees,  their 
heirs  and  assigns  for  ever,  with  a  direction  that  they 
should  sell  his  copyholds,  it  was  decided  that  the 
trustees  could  make  a  good  title  without  being 
admitted,  even  although  the  lord  had  in  the  mean- 
time seized  the  land  qiioKHqiie  for  want  of  a  tenant  (//). 
But  it  has  been  decided  that  the  lord  of  a  manor  is 
not  bound  to  accept  a  surrender  of  copyholds  intrr 
riroH,  to  such  uses  as  the  surrenderee  shall  appoint, 
and,  in  default  of  appointment,  to  the  use  of  the  sur- 
renderee, his  heirs  and  assigns  (~~).  This  decision  is 
in  accordance  with  the  old  rule,  which  construed  sur- 
renders of  copyholds  in  the  same  manner  as  a  con- 
veyance of  freeholds  i)iti'r  riros  at  common  law  («). 
If,  however,  the  lord  should  accept  such  a  surrender, 
he  will  be  bound  by  it,  and  must  admit  the  appointee 
under  the  power  of  appointment,  in  case  such  power 
should  be  exercised  (/>). 


Husband 
aud  wife. 


Married 
AVomen's 
Property 
Act,  1870. 


With  regard  to  the  interest  possessed  by  husband 
and  wife  in  each  other's  copyhold  lands,  the  husband 
was  entitled  to  the  whole  income  of  his  wife's  land 
during  her  coverture,  unless  the  land  were  settled 
on  trust  for  her  separate  use  (c).  But  the  Married 
"Women's  Property  Act,  1870  (^0,  provided  that  when 
any  copyhold  or  customary  property  should  descend 
upon  any  woman  married  after  the  passing  of  that  Act, 


(y)  Glass  v.  liichardson,  d  Hare, 
C98,  2  De  G.  M.  &  G.  658  ;  and 
eee  B.  v.  Corbett,  1  E.  &  B.  836 ; 
B.  V.  Wilson,  3  B.  &  S.  201. 

(i)  Flack  V.  Downing  Collefje, 
17  Jur.  697,  13  C.  B.  94b. 

(a)  1  Watk.  Cop.  108,  110;  1 
Scriv.  Cop.  178. 

(h)  li.  V.  Oundle,  1  A.  &  E. 
283;     Boddington    v.    Ahernefhy, 


f)  B.  &  C.  776,  8  Dow.  &  By. 
626;  1  Scriv.  Cop.  226,  229; 
Eildledon  v.  Collins,  3  De  G. 
M.  &  G.  1. 

(c)  1  Watk.  Cop.  273,  335,  4th 
ed.     See  ante,  pp.  307,  313. 

(d)  Stat.  33  &  34  Viet.  c.  93, 
s.  8 ;  passed  9th  Aug.  1870.  See 
ante,  pp.  316,  317  &'  n.  (p). 
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as  heiress  or  co-heiress  of  an  intestate,  the  rents  and 
profits  of  such  property  should,  suhject  and  without 
l)rejudice  to  the  trusts  of  any  settlement  affecting  the 
same,  belong  to   such  woman  for   her  separate  use. 
And  under  the  Married  Women's  Property  Act,  1882,  Wife's  scpa- 
a  married  woman  is  entitled  to  have  and  to  hold  any  "^"^  °  ^''''^^' '  " ' 
copyhold  land,  which  l^elongs  to  her  as  her  separate 
property  under  that  Act,  and  the  rents   and  profits 
thereof,  in  the  same  manner  as  if  she  were  a  feme 
sole  ((').     A  special  custom  appears  to  be  necessary  to 
entitle  a  husband  to  be  tenant  by  curtesy  of  his  wife's  Curtesy, 
copyholds  (/).     A  special   custom  also  is  required  to 
entitle  the  wife  to  any  interest  in  the  lands  of  her 
husband  after  his  decease.     "Where  such  custom  exists, 
the  wife's  interest  is  termed  her  frcrhoivli ;    and   it  Freebench. 
generally  consists  of  a  life  interest  in  one  divided  third 
l)art  of  the  lands,  or  sometimes  of  a  life  interest  in 
the  entirety  (//)  ;  and,  like  dower  under  the  old  law, 
freebench   is  paramount  to  the   husband's  debts  (//). 
Freebench,  however,  usually  differs  from  the  ancient 
right   of    dower   in    this    important   particular,   that 
whereas  the  widow  was  entitled  to  dower  of  all  free-  . 
hold  lands  of  which  her  husband  was  solely  seised  a^_! 
(uijl  timji  during  the  coverture  (/),  the  right  to  free- 
bench  does  not  usually  attach  until  the  actual  decease 
of    the   husband  (A),  and   it   may    be    defeated   by  a 
devise  of    the   lands  by  the  will  of  the  husband  (/). 
Freebench,  therefore,  is  in  general  no  impediment  to 
the  free  alienation  by  the  husband  of  his  copyhold 
lands,  without  his  wife's  concurrence.     To  this  rule  Manor  of 
the  important  manor  of  Cheltenham  forms  an  excep-  jg 'in excq" 
tion ;  for,  by  the  custom  of  this  manor,  as  settled  by  *»''"• 
Act  of  Parliament,  the  freebench  of  widows  attaches, 

(«)  Sec  ante,  pp.  317—320.  C'21. 

(/)  2  Watk.  Cop.  71.     Sec  as  (/)  Ante,  p.  322. 

to  freclioldfl,  ante,  p.  307.  (Jc)  2  AVatk.  Cop.  73. 

iq)  1  Scriv.  Cop.  89.  (/)  Lareij   v.    UHI,    L.    R.    li) 

(/()  fipyer  v.  Hyatt,  20   Bcav.  Eq.  310. 


Dower  Act. 
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like  the  ancient  right  of  dower  out  of  freeholds,  on 
all  the  copyhold  lands  of  inheritance  of  which  their 
husbands  were  tenants  at  any  time  during  the  cover- 
'tureO").  The  Dower  Act  0/)  does  not  extend  to 
freebench  (o).  Enfranchisement  under  the  Copyhold 
Acts,  1852  or  1894  (p),  does  not  affect  the  dower, 
freebench  or  curtesy  of  any  person  married  before  the 
enfranchisement  takes  effect  (q). 

(m)  Doe  d.  Rlddell  v.  Gioinnell,  499,  5  De  G.  M.  &  G.  712. 

1  Q.  B.  682.  Cp)  ^"'^  PP-  ^^^'  481. 

00  Stat.  3  &  4  Will.  IV.  c.  105,  (g)  Stat.  57  &  58  Vict.  c.  4(5, 

a7ite,  p.  326.  s.    21,   replacing    15   &    16  Vict. 

(o)  Smith  V.  Adiimf',  18  Beav.  c.  51,  a.  34. 
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PART   IV. 

OF    PERSONAL    INTERESTS    IN    REAL    ESTATE. 


The  subjects  which  have  hitherto  occupied  our 
attention  derive  a  great  interest  from  the  antiquity  of 
tlieir  origin.  We  have  seen  that  the  difference  between 
freehold  and  copyhold  tenure  has  arisen  from  the  dis- 
tinction which  prevailed,  in  ancient  times,  between  free 
tenure  and  tenure  in  villenage  (a) ;  and  that  estates  of 
freehold  in  lands  and  tenements  owe  their  origin  to  the 
ancient  feudal  system  (/>).  The  law  of  real  property,  in 
which  term  both  freehold  and  copyhold  interests  are 
included,  is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity  ;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  they  were  first  insti- 
tuted than  they  are  at  present.  The  subjects,  however, 
on  which  we  are  now  about  to  be  engaged  possess  little 
of  the  interest  which  arises  from  antiquity  ;  although 
their  present  value  and  importance  are  unquestionabl}- 
great.  The  principal  interests  of  a  personal  nature 
derived  from  landed  property,  are  a  term  of  years  and 
a  mortgage.  The  origin  and  reason  of  the  personal  Term  of 
nature  of  a  term  of  years  in  land  have  been  already  ■^^^^' 
attempted  to  be  explained  (c)  ;  and  at  the  present 
day,  leasehold  interests  in  land,  in  which,  amongst 
other  things,  all  building  leases  are  included,  form  a 
suliject  sufficiently  important  to  require   a   separate 

(a)  Ante,  pp.  10,  41—14,  452.  (c)  Ante,  pp.  17—21,  27,  28. 

(6)  Ante,  pp.  12—15,  41—44. 

W.R.P.  32 
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Mortgage.  consideration.  The  i)ersonal  nature  of  a  mortgage  was 
not  clearly  estal)lislied  till  long  after  a  term  of  years 
Avas  considered  as  a  cliattel  (d).  But  it  is  now  settled 
that  every  mortgage,  whether  with  or  without  a  bond 
or  covenant  for  the  repayment  of  tlie  money,  forms  part 
of  the  personal  estate  of  the  lender  or  mortgagee  (c). 
And  when  it  is  known  that  the  larger  i)roportion  of  the 
lands  in  this  kingdom  is  at  present  in  mortgage,  a  fact 
generally  allowed,  it  is  evident  that  a  chapter  devoted 
to  mortgages  cannot  be  superfluous.  It  may  be  pointed 
out  that  mortgages,  as  well  as  leaseholds  (/),  are 
included  in  personal  estate  as  passing  to  the  executor 
or  administrator,  without  reference  to  the  question 
whether  they  are  things  specifically  recoverable.  As 
will  be  seen  further  on,  the  estate  of  a  mortgagee  may 
have  the  quality  and  incidents  of  real  estate  at  law, 
but  will  nevertheless  form  part  of  his  personal  estate 
in  equity  (r/). 

(f?)  Thornhorough   v.  Baker,  1  (e)  Co.  Litt.  208  a,  n.  (1). 

Cha.    Ca.    283,    o    Swanst.    G28,  (/)  Ante,  pp.  25—28. 

anno   1675;    Tabor  v.    Tahor,   o  (g)  Ante,  ^p.  161 — 184. 
Swanst.  636. 
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CHAPTER  I. 

OF   A    TERJI    OF    YEARS. 

At  the  present  day,  one  of  the  most  important  kinds 
of  chattel  or  personal  interests  in  landed  property  is 
a  term  of  years,  b}^  which  is  understood,  not  the  time 
merely  for  which  a  lease  is  granted,  but  also  the  interest 
acquired  by  the  lessee.  Terms  of  years  may  practically 
be  considered  as  of  two  kinds ;  first,  those  which  are  Two  kinds  of 
created  by  ordinary  leases,  which  are  subject  to  a  yearly  ^'^^^^  of 
rent,  which  seldom  exceed  ninety-nine  years,  and  in 
respect  of  which  so  large  a  number  of  the  occupiers  of 
lands  and  houses  are  entitled  to  their  occupation  ;  and 
secondly,  those  which  are  created  by  settlements,  wills,  ^ 
or  mortgage  deeds,  in  respect  of  which  no  rent  is  usually  ^ 
reserved,  which  are  frequently  for  one  thousand  years  or 
more,  which  are  often  vested  in  trustees,  and  the  object 
of  which  is  usually  to  secure  the  payment  of  money  by 
the  owner  of  the  land.  But  although  terms  of  years  of 
different  lengths  are  thus  created  for  different  purposes, 
it  must  not,  therefore,  be  supposed  that  a  long  term  of 
years  is  an  interest  of  a  different  nature  from  a  short 
one.  On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  same  attributes  in  the  eye 
of  the  law. 

The  consideration  of  terms  of  the  former  kind,  or  a  teuaucy 
those  created  by  ordinary  leases,  may  conveniently  be  ^' 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.     A  tenancy  at  will  may  be 
created  by  parol  («) ,  or  by  deed  ;  it  arises  when  a  person 
(a)  Stat.  29  Cur.  II.  c.  o,  s.  1. 
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Emblements. 


Ccslu!  que 
trust  tenant 
at  will. 

Tenancy  by 
siilferancc. 


lets  land  to  another,  to  hold  at  the  will  of  the  lessor  or 
person  letting  (/>).  The  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  ^Yill ;  and,  as  he  may  be 
turned  out  when  his  landlord  pleases,  so  he  may  leave 
when  he  likes.  A  tenant  at  will  is  not  answerable  for 
mere  permissive  waste  (r).  He  is  allowed,  if  turned  out 
by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it  is 
legally  expressed,  to  take  the  emblements  (d).  But  as 
this  kind  of  letting  is  very  inconvenient  to  both  parties, 
it  is  scarcely  ever  adopted ;  and,  in  construction  of 
law,  a  lease  at  an  annual  rent,  made  generally  without 
expressly  stating  it  to  be  at  will  (e),  and  without  limiting 
any  certain  period,  is  not  a  lease  at  will,  but  a  lease  from 
year  to  year  {/),  of  which  we  shall  presently  speak. 
As  we  have  seen  (g),  the  Courts  of  law  considered  one 
in  possession  of  land  as  cestni  que  trust  to  be  merely  the 
tenant  at  will  of  his  trustees  {h)  ;  although  he  might 
have  been  absolutely  entitled  in  equity.  A  tenancy  by 
sufferance  is  when  a  person,  who  has  originally  come 
into  possession  by  a  lawful  title,  holds  such  possession 
after  his  title  has  determined. 


Lease  from 
year  to  year. 


A  lease  from  year  to  year  is  a  method  of  letting  very 
commonly  adopted :  in  most  cases  it  is  much  more 
advantageous  to  both  landlord  and  tenant  than  a  lease 
at  will.  The  advantage  consists  in  this,  that  both  land- 
lord and  tenant  are  entitled  to  notice  before  the  tenancy 
can  be  determined  by  the  other  of  them  (/).  By  the 
common  law,  this  notice  must  be  given  at  least  half 
a  year  before  the  expiration  of  the  current  year  of  the 


(6)  Litt.  s.  68 ;  2  Black.  Comm. 
145. 

(c)  Harnett  v.  Maitland,  16 
M.  &  W.  257. 

((Z)  Litt.  s.  68 ;  see  Graves  v. 
Weld,  5  B.  &  Ad.  105. 

(e)  Doe  d.  Bastoio  V.  Cox,  11 
Q.  B.  122 ;  Doe  d.  Dixie  v.  Daries, 
7  Ex.  89. 

(/)  Right  d.  Flower  v.  Darby, 
1  T.  R.   159,  163,  1  K.  R.  169; 


Dougal  v.  McCarthy,  1893,  1 
Q.  B.  736. 

((7)  Ante,  p.  187. 

(h)  Pomfret  v.  Windsor,  2  Yes. 
sen.  472,  481.  See  Melling  v. 
Leah,  16  C.  B.  652. 

(J)  As  to  the  effect  of  an  as- 
signment of  his  interest  by  a 
tenant  from  year  to  year,  see 
Allcock  V.  Moorkouse,  9  Q.  B.  D. 
366. 
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tenancy  (A)  ;  for  the  tenancy  cannot  be  determined  by 
one  only  of  the  parties,  except  at  the  end  of  any  number 
of  whole  years  from  the  time  it  began.  So  that,  if  the 
tenant  enter  on  any  quarter  day,  he  can  quit  only  on  the 
same  quarter  day :  when  once  in  possession,  he  has  a 
right  to  remain  for  a  year :  and  if  no  notice  to  quit  be 
given  for  half  a  year  after  he  has  had  possession,  he  will 
have  a  right  to  remain  two  whole  years  from  the  time 
he  came  in  ;  and  so  on  from  year  to  year.  But  in  the 
case  of  a  tenancy  from  year  to  year  of  an  agricultural 
holding,  within  the  meaning  of  the  Agricultural  Hold- 
ings Act,  1908  (/),  a  year's  notice,  expiring  with  a  3'ear  Agricultural 
of  tenancy,  is  now  required  in  order  to  determine  the  Act,  liios. 
tenancy,  by  the  22nd  section  of  the  Act ;  unless  the 
landlord  and  tenant  agree  in  writing  that  this  section 
shall  not  apply ;  in  which  case  a  half-year's  notice  will 
be  sufficient.  This  section,  however,  does  not  extend 
to  a  case  where  a  receiving  order  in  bankruptcy  is  made 
against  the  tenant  (m)  ;  and  in  this  case  also  half  a 
year's  notice  appears  to  be  sufficient.  The  section, 
moreover,  applies  only  to  tenancies  from  year  to  year, 
which  are  determinable  by  implication  of  law,  and  not 
to  those  determinable  at  six  months'  or  any  other  time 
of  notice  by  the  parties'  express  agreement  (n).  Under 
the  same  Act  (o) ,  a  landlord  may  give  a  tenant  from  year 
to  year  notice  to  (juit  part  only  of  his  holding  with  a  view 
to  the  use  of  the  land  for  any  of  the  improvements  speci- 
fied in  the  Act ;  the  tenant  having  the  option,  by  counter 
notice  in  writing  within  twenty-eight  da3'S,  to  accept  the 

(A:)  Right  d.  Flower  v.  Ditrbij,  practice  in  l)anUruptcy  procooil- 

1  T.  R.  iha,  KJ;!,  1  K.  R.  IC.'J ;  and  iiigs  ;     see     W^ms.     Pcrs.     Prop, 

see  Doe  d.  Bradford  v.  Wathins,  ^47—251,  IGth  ed. 
7  East,  551,  8  R."  R.  G70.  (n)  Barlow  v.  Teal,  la  Q.  B.  1). 

(0  Stat.   8   Edw.   YII.   c.   28,  403,  501,  decided  ou  the  Act  of 

replacing    in    this    respect    the  1883;    aud   see   case   cited  pust. 

Agricultural    Holdings    Acts    of  p.  502,  n.  (q). 
1883   and    1875,   stats.  46   &   47  (o)  Stat.   8   Edw.  VII.    c.    28, 

Vict.  c.  01,  s.  33;  38  &  39  Vict.  s.    23,   replacins,-   4(;   &  47  Vict. 

c.  02,  ss.  51,  54—58.  c.  Gl,  s.  41 ;  ;!8\^  31)  Vict.  c.  !»2, 

(m)  A   receiving  order  is   the  ss.  52,  54 — 58. 
first  order  made  under  the  present 
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same  as  notice  to  quit  the  entire  holding.  This  Act 
does  not  apply  to  any  liolding  which  is  not  either  wholly 
agricultural  or  wholly  pastoral,  or  in  part  agricultural 
and  as  to  the  residue  pastoral,  or  in  whole  or  in  part 
cultivated  as  a  market  garden  ;  or  to  any  holding  let  to 
the  tenant  during  his  continuance  in  any  office,  appoint- 
ment, or  employment  held  under  the  landlord  {p).  The 
parties  to  a  lease  from  year  to  year,  whether  of  an 
agricultural  or  any  other  holding,  may  agree  that  the 
tenancy  shall  be  determinable  on  other  terms  than 
those  specified  in  the  Agricultural  Holdings  Act,  or 
implied  by  the  common  law ;  for  instance,  by  three 
months'  notice  to  be  given  on  any  day  {q).  A  lease 
from  year  to  year  can  be  made  by  parol  or  word  of 
mouth  (r),  if  the  rent  reserved  amount  to  two-thirds  at 
least  of  the  full  improved  value  of  the  lands ;  for  if  the 
rent  reserved  do  not  amount  to  so  much,  the  Statute  of 
Frauds  declares  that  such  parol  lease  shall  have  the 
force  and  effect  of  a  lease  at  will  only  (s).  A  lease  from 
year  to  year,  reserving  a  less  amount  of  rent,  must  be 
made  by  deed  (0-  The  best  way  to  create  this  kind  of 
tenancy  is  to  let  the  lands  to  hold  "from  year  to 
year "  simply,  for  much  litigation  has  arisen  from 
the  use  of  more  circuitous  methods  of  saying  the 
same  thing  {ii). 

Lease  for  u  A  lease  for  a  fixed  number  of  years  may,  by  the 

yeS?.^'  "^       statute  of  Frauds,  be  made  by  parol,  if  the  term  do  not 

exceed  three  years  from  the  making  thereof,  and  if  the 

rent  reserved  amount  to  two-thirds,  at  least,  of  the  full 

{]))  Stat.   8   Edw.  YII.  c.  28,  Leases  (L.  3);   S.  C.  nom.  Legg 

s.  48  (1),  replacing  40  &  47  Vict.  v.  Strudtvick,  2  Salk.  414. 

0.   01,  s.  54.     The  Act   of  1875  (s)  29  Car.  II.  c.  i!,  s.s.  1,  2. 

applied     to     agricultural     and  (<)  Stat.  8  &  9  Vict.  c.  10G,s.  3. 

pastoral    holdings  of   two  acres  (?/)  See  Bac.Abr.  Leases  (L.  3); 

and  upwards  iu  extent ;  see  stat.  Doe   d.    Clarice    v.    Smaridge,    7 

38  &  39  Yict.  c.  92,  s.  58.  Q.  B.  957 ;    Dixon   v.  Bradford, 

((/)  Krnq    v.   Eversfield,    1897,  <(f.,  Society,  1904.  1   K.  B. '4H; 

2  Q.  B.  475.  Lewis  v.  Bal:er,  1905, 2  K.  B.  570 ; 

(r)  Leqg  v.  Hachett,  Bac.  Abr.  1900.  2  K.  B.  599. 
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improved  value  of  the  land  (x).  Leases  for  a  longer 
term  of  years,  or  at  a  lower  rent,  were  required  by  the 
Statute  of  Frauds  (//),  to  be  put  into  writing  and  signed 
by  the  parties  making  the  same,  or  their  agents  there- 
unto lawfully  authorised  by  writing.  But  a  lease  of  a 
separate  incorporeal  hereditament  was  always  required 
to  be  made  by  deed  (z).  And  the  Eeal  Property  Act,  Leases  in 
1845,  provided  that  a  lease,  required  by  law  to  be  in  requirfd  to 
writing,  of  any  tenements  or  hereditaments,  shall  be  void  ^  '^y  ^'^^^' 
at  lair,  unless  made  by  deed  (a).  But  such  a  lease, 
although  void  as  a  lease  for  want  of  its  being  by  deed, 
may  be  good  as  an  agreement  to  grant  a  lease,  tit  re  a 
magis  vah'atqnam  pfreat  (b).  And  since  the  .Judicature 
Acts  took  effect  {<■),  it  has  been  held  that  a  tenant  in 
possession  of  land  under  an  agreement  for  a  lease, 
which  he  is  entitled  to  enforce  specifically  under  the 
equitable  jurisdiction  of  the  Court  (d),  is  to  be  treated 
in  those  Courts  (but  in  those  Courts  only),  which  have 
jurisdiction  to  enforce  the  specific  performance  of  the 
contract,  as  if  he  were  tenant  of  the  land  at  hue  upon 
the  terms  of  the  agreement  {f).  A  tenant  under  a 
mere  agreement  in  writing  (f),  is  thus  placed  in  many 
respects  in  as  good  a  position  as  if  he  had  a  lease  b}' 
deed ;  but  without  a  deed  he  does  not  obtain  the  legal 
estate  for  the  term  granted  to  him,  and  his  interest 
remains  merely  equitable  (g).    It  does  not  require  any  No  formal 

words 

(a;)  lAtt.  s.  59 ;  29  Car.  11.  c.  3,  H.  &  N.  73,  ovcrrulint;-  Stmtton  required  to 

s.  2  ;  Lord  Bolton  v.  Tomlhi,  5  A.  v.  Pdtit,  10  C.  B.  420.                      miike  a  lease. 

&  E.  85G;  ante,  p.  157.  (c)  Ante,  p.  1G7. 

(y)  29  Car.  II.  c.  3,  s.  1 ;  a7ite,  (d)  See  ante,  p.  1G5  &  n.  (t); 

p.  157.  Swain  v.  AyreK,  21  Q.  B.  1).  2S9. 

(«)  Bird  V.  Hiqifinson,  2  A.  &  (<)    Walsh  v.   Lonsdale,  21  Cli. 

E.  C96,  6  A.  &  E."  824 ;   S.  C.  4  D.  9 ;  F«njes«  v.  Bond,  4  Times 

Nev.  &  Man.  505.     See  a7ite,  pp.  li.   R.    457;    Lowther  v.   Hearer, 

31,  32,  .330.  41    Cli.    JX  248,  2G1 :  Crump   v. 

00  Stat.   8   &  9  Vict.  c.  lOG,  Temple,    7    Times    L.    It.    120; 

s.  3,  repealing  stat.  7  &  8  Vict.  MunehederBreiceni  Co.v.  Coomhx, 

c.  7G,  s.  4,  to  the  same  ell'ect.  19U1,  2  Ch.  G08,  G17  ;  see  Foster 

(6)  Parker   v.   Tanvelt,  4   Jur.  v.    Beeves,   1892.   2    Q.   B.    25.5; 

N.  S.  183,  aflBrmed  2  De  G.  &  J.  ante.  pp.  18G,  187. 

559;  Bo7id  v.  Uodinq,  1   B.  «&  S.  (/)  See  ante,  p.  190. 

371:  Tidey  v.  Molleit,  IG   C.  B.  (</)  See  rinfe.  pp.  ISl.  182. 
N.  S.  298;    llollasnn  v.   Leim,  7    ' 
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formal  words  to  make  a  lease  for  years.  The  words 
commonly  employed  are  "  demise,  lease  and  to  farm 
let ; "  but  any  words  indicating  an  intention  to  give 
possession  of  the  lands  for  a  determinate  time  will  be 
sufficient  (]t).  Accordingly,  it  sometimes  happened, 
previously  to  the  Real  Property  Act  of  1845,  that  what 
was  meant  by  the  parties  merely  as  an  agreement  to 
execute  a  lease,  was  in  law  construed  as  itself  an  actual 
lease ;  and  very  many  lawsuits  arose  out  of  the  question, 
whether  the  effect  of  a  memorandum  was  in  law  an 
actual  lease,  or  merely  an  agreement  to  make  one. 
Thus,  a  mere  memorandum  in  writing  that  A.  agreed 
to  let,  and  B.  agreed  to  take,  a  house  or  farm  for  so 
many  3-ears,  at  such  a  rent,  was,  if  signed  by  the 
parties,  as  much  a  lease  as  if  the  most  formal  words  had 
been  employed  (/).  By  such  a  memorandum  a  term  of 
years  was  created  in  the  premises,  and  was  vested  in  the 
lessee,  immediately  on  his  entry,  instead  of  the  lessee 
acquiring,  as  at  present,  merely  a  right  to  have  a  lease 
granted  to  him  in  accordance  with  the  agreement  (/.). 

(fe)  Bac.     Abr.    Leases    (K)  ;       East,  244;  Doe  d.  Pearson  v.  Ries, 

Curling  v.  Mills,  6  Mau.  &  Gr.       8   Biug.    178;    S.   C,   1    Moo.    & 

173.  Scott,  2.59;    Wannanv.  Faithfall, 

(i)  Poole   V.  Benlley,  12  East.       5    B.   &    Ad.    1042;    Pearc'e     v. 

1(J8 ;  Doe  d.  Walker  v.  Groves,  15       Clieslyn,  4  A.  &  E.  225. 

(k)  By  the   Stamp   Act,  1891,  leases,   with   some   oxception.s.   aro 
subject  to  aa  ad  valorem  duty  on  the  rent  reserved  as  follow.s  : — 

If  the  term 

being 

If  the  term       definite       If  the  term 

does  not       exceeds  35  being 

exceed  35      Years,  but        definite 

Years  or  is       does  not      exceeds  1 00 

indefinite,     exceed  100         Years. 

Years. 


Where    the 

yearly 

rent    shall 

not 

s. 

d. 

£    s. 

il. 

£    .«. 

./. 

exceed  i",") 

0 

i; 
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0 

0     G 
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Shall  exceed  £5  and  not  exceed 

£10 

1 

0 

0     G 

0 

0  ]2 

0 

,, 

10 

)» 

\5 

1 

G 

0     9 

0 

0  18 

(1 

„ 

15 

20 

2 

0 

0  12 

0 

1     4 

0 

» 

20 

,. 

25 

2 

G 

0  15 

0 

1   10 

0 

»» 

25 

5? 

50 

5 

0 

1   10 

0 

3     0 

0 

50 

75 

7 

G 

2     5 

0 

4  10 

0 

>» 

75 

100 

10 

0 

3     0 

0 

G     0 

0 

And  wliere  the  same  shall  exceed 
£100,  then  for  every  £50,  and  also 
for  any  fractional  part  of  £50    ..^      50     [1100(300 
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There  is  no  limit  to  the  number  of  years  for  which  r^  ^('^^^;  ".">' 

be  uiacle  tor 

a  lease  may  be  granted :  a  lease  may  be  made  for  99,  any  number 

100,  1000,  or  any  other  number  of  years ;  the  only  °''  ^'®"''- 

requisite  on  this  point  is,  that  there  be  a  definite  period  There  must 

of  time  fixed  in  the  lease,  at  which  the  term  granted  nxed^ioVthe 

must  end  (/)  ;  and  it  is  this  fixed  period  of  ending  ending. 

which  distinguishes  a  term  from  an  estate  of  freehold. 

Thus,  a  lease  to  A.  for  his  life  is  a  conveyance  of  an 

estate  of  freehold,  and  must  be  carried  into  effect  by 

the  proper  method  for  conveying  the  legal  seisin ;  but 

a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 

live,  gives  him  only  a  term  of  years,  on  account  of  the 

absolute  certainty  of  the  determination  of  the  interest 

granted  at  a  given  tiiae ^/ixed  i)i  the  lease     Besides  the 

fixed  time  for  the  term  to  end,  there  must  also  be  a 

time  fixed  from  which  the  term  is  to  begin ;  and  this 

time  may,  if  the  parties  please,  be  at  a  future  period  (;»)• 

Thus,  a  lease  may  be  made  for  100  years  from  next  A  term  may 

Christmas.      For,  as  leases  anciently  were  contracts  commence  at 

between  the  landlords  and  their  husbandmen,  and  the  ^  future  time. 

interests  of  tenants  for  years  were  treated  as  lying 

outside  the  law  of  freehold  estates  (n),  no  objection  was 

And  any  premium  wliicli  m;iy  be  paid  for  the  lease  is  also  charged 
M'ith  the  same  ad  valorem  <luty  as  on  a  conveyance  upon  the  sale  of 
lands  fur  the  same  consiileration.  Tlie  counterpart  bears  a  duty  of 
live  sliillings,  unless  tlie  duty  on  the  lease  is  less  than  five  shiUings, 
in  wliich  case  the  counterpart  bears  tht;  same  duty  as  the  lease;  and 
if  not  executed  by  tlie  lessor,  it  does  not  require  any  stamp  denoting 
tliat  tlie  proper  duty  has  been  paid  on  the  original.  Agreements  fur 
leases  for  any  term  not  exceeding  tliiity-live  years  are  subject  to  tiie 
same  duty  as  leases.  liCases  of  furnished  houses  or  apartments  tor 
any  term  less  than  a  year,  where  the  rent  for  such  term  exceeds  2.")/., 
are  .subject  to  a  duty  of  lialf-a  crown.  And  any  lease  uf  a  dwelliiig- 
liuuse  or  part  thereof  for  any  definite  term  not  exceeding  a  year,  at  a 
rent  not  exceeding  the  rate  of  10/.  per  annum,  is  now  chargeable  with 
the  stamp  duty  of  one  penny  oidy.  Covenants  in  a  lease  to  make 
improvements  or  additions  to  the  property  do  nut  sulject  it  to  any 
additiunal  duty.  See  stat.  34  &  55  Vict.  c.  ii'J,  ss.  75 — 78,  and  1st 
schedule,  tit.  Lease,  replacing  315  &  34  Vict.  c.  1)7,  ss.  'J<! — 1<»U  and 
si'hedule,  tit.  Lease. 

(/)  Co.  Litt.    4.")   b;    -1  Black.  (/<)  See  <iH/e,  p]'.  10— 21,29,  04, 

C'umm.  143.  05. 

(nj)  2  Black.  Comm.  143. 
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made  to  the  tenant's  right  of  occupation  being  deferred 
to  a  future  time  {<>) . 


Leases  of 
lands  in 
Middlesex 
iind  York- 
shin'. 


Leases  of 
lauds  iu  a 
district  where 
registration 
of  title  is 
conipulsorj-. 


Leases  of  lands  situate  in  Middlesex  or  Yorkshire 
may  be  avoided,  if  not  registered  in  the  county  register, 
in  the  same  manner  as  conveyances  of  freehold  estates 
in  such  lands  { p)  :  but  leases  at  a  rack  rent  (q)  and 
leases  not  exceeding  twenty-one  years  when  the  actual 
possession  and  occupation  go  along  with  the  lease  are 
excepted  from  the  operation  of  the  Middlesex  Kegistry 
Act  (;■) ;  and  the  Yorkshire  Kegistries  Act,  1884  (s), 
does  not  extend  to  any  lease  not  exceeding  twenty-one 
years  where  accompanied  by  actual  possession  from  the 
making  of  the  lease.  Leases  for  forty  years  or  more 
of  lands  situate  in  a  district  where  registration  of  title 
is  compulsory  on  sale  (t)  operate  only  as  an  agreement 
and  do  not  pass  any  legal  estate  to  the  lessee  unless  or 
until  he  is  registered  under  the  Land  Transfer  Acts  as 
proprietor  of  the  lease  (ii)  :  but  this  does  not  apply  to 
a  term  created  for  mortgage  purposes  (r). 


When  the  lease  is  made,  the  lessee  does  not  become 
Entry.  complete  tenant  by  lease  to  the  lessor  until  he  has 


(o)  By  the  ancient  common  law 
no  time  was  limited  within  which 
a  lease  to  commence  in  futuro 
must  begin :  but  of  late  years  a 
question  has  been  raised  whether 
such  a  lease  must  not  be  so  limited 
as  to  arise  within  the  period 
prescribed  by  the  rule  against 
perpetuities ;  see  an  article  by 
the  writer  in  the  Encycloptedia  of 
the  Laws  of  England,  vol.  11,  pp. 
72, 73,  2nd  ed. ;  ante.  jjp.  405,  4U(J. 

(p)  Ante,  p.  211. 

Iq)  Ante,  p.  108,  n.  (?/). 

(r)  Stat.  7  Anne.  c.  20,  s.  17; 
see  Sug.  V.  &  P.  732 ;  2  Dart, 
V.  &  P.  769. 

(s)  Stat.  47  &  48  Vict.  c.  54, 
s.  28.  In  the  old  Yorkshire 
Registry  Acts  there  was  the  same 
exception  as    in   the  Middlesex 


Act;  stats.  2  &  3  Anne,  c.  4, 
s.  16;  6  Anne,  c.  35,  s.  29; 
3  Geo.  II.  c.  G,  s.  34. 

(0  Ante,  pp.  213,  215. 

(m)  Stat.  (JO  &  Gl  Yict.  c.  65, 
s.  20  (1),  as  extended  by  s.  22  (G), 
and  the  Land  Transfer  Rules, 
1903.  Nos.  G8— 70,  also  applying 
to  leases  for  two  or  more  lives : 
see  rules  50—57;  L.  T.  K.  (1908) 
IV. ;  poxt,  Part  VII. 

(v)  Stat.  38  &  39  Vict.  c.  87, 
8.  11,  as  amended  by  GO  &  61 
Vict.  c.  Go,  First  Schedule.  A 
lease  containing  an  absolute  pro- 
hibition against  alienation  is  also 
excepted :  but  not  a  lease  con- 
taining a  prohibition  against 
alienation  without  the  lessor's 
licence ;  see  post.  p.  507 ;  Land 
Transfer  Rules,  1903,  No.  62. 
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entered  on  the  lands  let  (ir).  Before  entry,  he  has  no 
estate,  but  only  a  right  to  have  the  lands  for  the  term 
by  force  of  the  lease  (./),  called  in  law  an   infrn'sHc  lnteres*e 

teVTTllUl. 

tt'i-mini.  But  if  the  lease  should  be  made  by  a  bargain  Bj^^^ain 
and  sale,  or  any  other  conveyance  operating  by  virtue  -^nd  sale, 
of  the  Statute  of  Uses,  the  lessee  will,  as  we  have 
seen  (.rx),  have  the  whole  term  vested  in  him  at  once,  in 
the  same  manner  as  if  he  had  actually  entered.  And 
registration  of  a  lessee  under  the  Land  Transfer  Acts, 
1875  and  1897  (//),  as  proprietor  of  the  land  comprised 
in  the  lease  appears  to  vest  in  him  the  possession  under 
the  lease  without  any  actual  entry  by  him. 

The   circumstances,   that   a   lease   for   years    was 
anciently  nothing  more  than  a  mere  contract,  explains 
a  curious  point  of  law  relating  to  the  creation  of  leases 
for  years,  which  does  not  hold  with  respect  to  the 
creation  of  any  greater  interest  in  land.     If  a  man  Lease  for 
should  by  indenture  lease  lands,  in  which  he  has  no  estoppel, 
legal  interest,  for  a  term  of  ^-ears,  both  lessor  and 
lessee  will  be  estopped  during  the  term,  or  forbidden  \ 
to  deny  the  validity  of  the  lease.     This  might  have  1 
been  expected  {z).    But  the  law  goes  further,  and  holds, 
that  if  the  lessor  should  at  any  time  during  the  lease 
acquire  the  lands  he  has  so  let,  the  lease,  which  before  i 
operated  only  by  estoppel,  shall  now  take  effect  out  ' 
of  the  newly-acquired  estate  of  the  lessor,  and  shall 
become  for  all  purposes  a  regular  estate  for  a  term  of 
years  (a).     If,  however,  the  lessor  has,  at  the  time  of  Kxrcption 
making  the  lease,  any  interest  in  the  land  he  lets,  lessor  has 
such  interest  only  will  pass,  and  the  lease  will  have  ""^  inteicBt. 

(«))  Litt.  8.  58  ;  Co.  Litt.  40  b  ;  s.  13,  as  amemled  by  CO  &  Gl  Viot. 

Miller    V.    (lyeen,    8    Bing.    92;  e.  Of),  s.   22  ((5);  Land  Transfer 

rtH/e,  p.  204.  IJules,    IDO:?,    \os.    55—02;    see 

(.x)  Litt.    8.    459;    I3ac.    Abr.  ^>os<.  Part  Vlf. 
Leases   (M)  ;     Wallis   v.    Uandx,  (z)  Sec  owffe,  p.  151. 

lS9:t,  2  Cb.  75;  Lewis  v.  Buler,  (<()  C"o.   Litt.  47  b;  Bac.  Abr. 

11)05,  I  Cli.  40.  Leases  (O);  2  PresL  Abst.  211 ; 

(xx)  Ante,  J).  204.  11  (7;/*   v.   Audin,  7  Man.   &   Gr. 

(y)  Stats.  i58  &  30  Vict.  e.  87,  701. 
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no  further  effect  by  way  ol;  estoppel,  though  the 
interest  purported  to  be  granted  be  really  greater 
than  the  lessor  had  at  the  time  power  to  grant  (/>). 
Thus,  if  A.,  a  lessee  for  the  life  of  B.,  makes  a  lease 
for  years  by  indenture,  and  afterwards  purchases  the 
reversion  in  fee,  and  then  B.  dies,  A.  may  at  law  avoid 
his  own  lease,  though  several  of  the  years  expressed 
in  the  lease  may  be  still  to  come ;  for  as  A.  had  an 
interest  in  the  lands  for  the  life  of  B.,  a  term  of  years 
determinable  on  B.'s  life  passed  to  the  lessee.  But  if 
in  such  a  case  the  lease  was  made  for  valuable  con- 
sideration, Equity  would  oblige  the  lessor  to  make  good 
the  term  out  of  the  interest  he  had  acquired  (r) . 


Ownership 
of  tenant 
for  years. 


Assiscnment. 


Underlease. 


As  we  have  seen,  a  tenant  for  a  term  of  years  has 
long  enjoyed  a  true  property  in  his  holding;  for  he 
has  the  right  to  maintain  or  recover  possession  of  his 
land  during  the  term  against  all  others,  including  his 
landlord  (d).  He  also  enjoys  the  right  of  free  disposi- 
tion of  his  holding,  either  by  parting  with  his  whole 
interest  therein,  which  is  termed  an  assignment,  or  by 
granting  an  estate  for  a  shorter  term  than  his  own, 
,  which  is  called  an  underlease  (c).  But  he  may  contract 
Vith  his  landlord  not  to  exercise  this  right,  or  not  to 
exercise  it  without  his  landlord's  consent  (f).  Thus  a 
lease  may  contain  a  covenant  by  the  tenant  not  to 
assign  the  demised  premises  without  his  landlord's 
licence:  in  which  case  he  would  commit  a  breach  of 
covenant   by  assigning,  though  not   by  underletting 


(b)  Co.  Litt.  47  b;  Hill  v. 
ISmmders,  4  B.  &  C.  52'.);  Doe  d. 
Strode  v.  Seuton,  2  C.  M.  &  11. 
728,  TM. 

(c)  2  Prest.  Abet.  217. 

(<Z)  Ante,  pp.  2,  17,  18,  05, 
n.  {g) ;  3  Black.  Comm.  cli.  xi., 
xii. ;  Bac.  Abr.  Trespass  (C.  2). 

(e)  Bract.  11  b,  326  a;  Perk. 
8.  91;  Co.  Lilt.  46  b;  Sliep. 
Touch.   268;    Bac.   Abr.   Leases 


(L  3) ;  Church  v.  Broion,  15  Yes. 
258,  264 ;  Cruise,  Dig.  iv.  88,  89, 
4th  ed. ;  Buckland  v.  FupUhiu, 
L.  11.  1  Eq.  477,  2  Ch.  67. 

(/)  Co.  Litt.  204  a,  223  b; 
Weatherall  v.  Gei-ring,  12  Yes. 
504,  511;  see  Davidson,  Prec. 
Coav.  vol.  5,  pt.  1,  p.  193.  n.,  3rd 
ed. ;  Metro-puUtan  Water  Board  v. 
Solc/tnon,  1908,  2  Ch.  214,  219. 
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them  without  Hcence  {(i).  Or  the  tenant  may  covenant 
not  to  assign  or  underlet  without  Hcence,  when  either 
mode  of  disposition  would  be  a  breach  of  the  covenant(//). 
But  a  disposition  of  the  demised  premises,  which  takes 
effect  as  an  assignment  or  underlease  in  equity  only 
and  not  at  law,  is  no  breach  of  such  a  covenant  (/)• 
AVith  regard  to  the  right  of  free  enjoyment,  it  appears 
that,  in  the  absence  of  express  agreement,  a  tenant 
for  years  is  liable,  equally  with  a  tenant  for  life,  for 
voluntary  waste  (,/) :  but  it  is  a  question  whether  a 
tenant  for  years  is  not  liable,  in  the  matter  of  per- 
missive waste,  at  least  to  keep  the  demised  premises 
wind  and  water  tight,  so  as  to  prevent  decay  (A).  But 
in  practice,  the  rights  and  liabilities  of  a  tenant  for 
years  in   respect  of   his  enjoyment   of   the    demised 


(g)  Crusoe  d.  Blencowe  v. 
Bughy,  2  W.  Bl.  76G;  Church 
V.  Brown,  15  Ves.  265;  Grove  v. 
Portal,  1902,  1  Ch.  727,  731. 
By  Bint.  55  &  50  Vict.  c.  13, 
8.  ;5,  agreements  in  leases  against 
assigning  or  underletting  without 
licence  shall,  unless  the  lease 
contain  an  express  provision  to 
the  contrary,  be  deemed  to  be 
subject  to  a  proviso  that  no  fine 
shall  be  payable  for  sncli  licence  ; 
see  as  to  the  etiect  of  this  enact- 
ment, Waits  V.  Jennings,  1906, 
2  K.  B.  11;  Jenhing  v.  Price, 
1907,  2  Ch.  229;  Andrew  v. 
Bridgmnn,  1907.  2  K.  B.  494; 
1908,'  1  K.  B.  596. 

C/t)  See  Church  v.  Brown,  15 
Ves.  265 ;  Baiii  v.  FothergiU, 
L.  R.  7  H.  L.  158;  Grore  v. 
Portal,  vbi  sup. 

(i)  Gentle  v.  Faulkner,  1900, 
2  Q.  B.  267;  and  see  Horsey 
Estate,  Ld.  v.  titeiger,  1899,  2 
Q.  B.  79. 

(j)  See  ante,  p.  116 ;  Wed 
Ham,  dc.  V.  East  London  Water- 
ivork^  Co.,  1900.  1  Ch.  624.  A 
tenant  for  years  may  work  open 
mines ;  Elia^  v.  Siwivdon  Slate 
Qiiarriex  Co.,  4  App.  Cas.  454. 

(7^)  The  old  opinion  was  (hat  a 
tenant  for  years  was  on  the  same 
footing   with   a    tenant   for    life 


as  regards  waste,  and  that  both 
were  liable  for  permissive  waste ; 
T-itt.  8.  71  ;  Co.  Litt.  53,  54  a;  2 
Inst.  144,  145,  299:  2  Black. 
Comm.  144,  283.  But  in  modern 
times  coiitlicting  opinions  liave 
been  expressed  as  to  the  liability 
of  a  tenant  for  years  for  permis- 
sive waste  :  Heme  v.  Benbow,  4 
Taunt.  764 ;  Anworih  v.  Johni'on, 
5  C.  &  P.  239 ;  YeUowly  v.  Goioer, 
11  i:x.  274,  293,  294;  'Woodhome 
V.  Wcdher,  5  Q.  B.  D.  404,  40(5, 
407  ;  Dalies  v.  Bavies,  38  Ch.  D. 
499,  503,  504  ;  Be  Cartwright,  41 
Ch.  D.  532  ;  and,  as  we  have 
seen,  it  has  now  been  decided 
that  a  tenant  for  life  is  not  liable 
for  permissive  waste  ;  a7de.  p. 
117.  It  may  be  thought  that, 
on  principle,  this  decision  should 
govern  the  case  of  a  tenant  for 
years.  But  it  may  be  pointed 
out  that,  anciently,  tenants  for 
life  and  years  were  equally  in 
the  position  of  farmers,  wiiile  in 
modern  times  tenants  for  life  are 
usually  life-owners  rather  than 
farmers ;  and  this  dift'erence  in 
tlieir  po.sition  seems  to  have  been 
recognised  in  the  niodcru  treat- 
ment of  the  question  ;  see  Bewes 
on  Waste,  2ll  .^q.  ;  ante,  pj).  2, 
n.  (fc),  3,  n.  (/).  42,  n.  (17),  114. 
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premises  are  almost  always  regulated  by  express 
agreement.  Thus  in  agricultural  leases  the  tenant 
generally  enters  into  covenants  as  to  the  mode  of 
cultivation  of  the  land  (/) ;  in  leases  of  houses,  he 
usually  covenants  to  repair,  and  sometimes  to  paint 
them  also.  Covenants  restricting  the  use  of  the 
premises,  as  not  to  carry  on  certain  trades  thereon, 
or  to  use  the  same  as  a  private  dwelling-house  only, 
are  also  met  wdth  (m). 

(I)  By  the  Agricultural  Holdings  Act,  1908,  stat.  8  Edw.  VII.  c.  28, 
s.  26  (replacing  6  Edw.  VII.  c.  56,  s.  o),  notwithstanding  any  custom 
of  the  country,  or  the  provisions  of  any  contract  of  tenancy  or  agree- 
ment respecting  the  method  of  cropping  of  arable  lands,  or  the  dis- 
posal of  crops,  a  tenant  of  an  agricultural  liolding  shall  have  full 
right  to  i^ractise  any  system  of  cropping  of  the  arable  land  on  the 
holding,  and  to  dispose  of  the  produce  of  the  holding  without  incur- 
ring any  penalty,  forfeiture,  or  liability  :  provided  that  he  shall  have 
previously  made,  or  as  soon  as  may  be  shall  make,  suitable  and 
adequate  provision  as  therein  mentioned  to  protect  the  holding  from 
injury  or  deterioration.  This  enactment  does  not  apply,  in  the  case 
of  a  tenancy  from  year  to  year,  as  respects  the  year  before  the  tenant 
quits  the  holding  or  any  period  after  he  has  given  or  received  notice 
to  quit  which  results  in  his  leaving  the  holding ;  or  in  any  other  case, 
as  respects  the  year  before  the  expiration  of  the  contract  of  tenancy. 
And  if  the  tenant  exercises  his  rights  under  this  section  in  such  a 
manner  to  injure  or  deteriorate  the  holding  or  to  be  likely  to  do  so, 
the  landlord  will,  without  prejudice  to  any  other  remedy  which  may 
be  open  to  him,  be  entitled  to  recover  damages  for  the  injury  or 
deterioration,  or  to  obtain  an  injunction,  where  necessary,  restraining 
the  tenant  from  so  exercising  his  said  rights.  It  is  thought  that  tlie 
effect  of  this  enactment  is  not  to  render  illegal  or  inetiectual  cove- 
nants as  to  the  method  of  cropping  arable  lands  or  the  disposal  of 
crops,  but  is  merely  to  absolve  the  tenant  from  the  obligation  of 
observing  such  covenants  on  condition  that  he  complies  with  the 
requirements  of  the  Act  as  to  protecting  the  holding  from  injury  or 
deterioration. 

(?ft)  Here  it  may  be  mentioned  that,  under  an  agreement  to  take  a 
lease  with  "  the  usual "  covenants,  or  without  specifying  the  covenants, 
the  lessor  can,  as  a  rule,  insist  on  the. insertion  in  the  lease  of  no 
other  covenants  by  the  lessee  than  covenants  (1)  to  pay  rent,  (2)  to 
pay  taxes,  except  such  as  are  expressly  payable  by  the  lessor,  (3)  to 
keep  and  deliver  up  the  premises  in  repair,  and  (4)  to  allow  the 
lessor  to  enter  and  view  the  state  of  repair.  Leases  for  particular 
purposes  (as  farming,  mining  or  public-house  leases)  should  contain, 
besides,  such  covenants  and  clauses  as  are  usually  inserted  in  similar 
leases  i)y  the  custom  of  the  trade  or  the  district.  In  the  absence 
of  express  stipulation,  the  lessor  is  entitled  to  have  a  condition  of 
re-entry  on  non-payment  of  rent,  but  not  on  breach  of  covenant. 
And  the  lessor  is  only  bound  to  enter  into  the  usual  qualified  cove- 
nant for  quiet  enjoyment.  See  Davidson,  Prec.  Conv.,  vol.  v.  pt.  i. 
pp.  50 — Si,  3rd  ed. ;  Hampshire  v.  Wicketis,  7  Ch.  D.  555,  561 ;  Be 
Anderton  &  Milner's  Contract,  io  Ch.  D.  ilG  ;  Ee  Lander  &  Bagletfi 
Contract,  1892,  3  Cii.  41. 
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Leases  for  years  taken  for  the  purpose  of  occupa-  Ktui  aud 
tion  are  usually  made  subject  to  the  payment  of  a  [u^cascf 
yearly  rent  (//) ;  and,  as  we  have  seen,  they  generally 
contain  certain  covenants  by  the  lessee,  amongst  which 
a  covenant  to  pay  the  rent  is  always  included.  Thus 
a  lease  is  a  matter  partly  of  transfer  of  property,  partly 
of  contract.  As  a  matter  of  contract,  the  lessee's 
covenant  to  pay  rent  and  his  other  covenants  remain 
constantly  l)inding  on  him  during  the  whole  term,  not- 
withstanding any  assignment  which  he  may  make  (o). 
On  a  sale  of  leasehold  land  by  the  lessee,  the  purchaser 
is  therefore  bound  to  enter  into  a  covenant  to  in- 
demnify the  vendor  against  non-payment  of  the  rent 
and  non-observance  of  the  covenants  of  the  lease  (jj). 
And  even  without  such  a  covenant,  the  assignee  of  a 
lease  is  bound  to  indemnify  the  lessee  against  non-  \ 
payment  of  the  rent  and  breach  of  covenant  during 
the  time  for  which  he  remains  entitled  to  possession 
of  the  demised  premises :  but  if  the  assignee  assign 
over  the  lease,  he  is  not  liable  to  give  indemnity 
against  any  future  failure  to  pay  the  rent  or  keep  the 
covenants  ((/) .  In  such  case  the  second  (and  every 
subsequent)  assignee  succeeds  to  the  same  liability  to 
indemnify  the  original  lessee  during  the  period  of  his 
own  possession  (/•).  The  assignee,  as  such,  is  liable  to 
the  landlord  for  the  rent  which  may  be  unpaid,  and 

()i)  Ante,  p.  835.  433,  443,    445,    4  T.  E.  94,  OS, 

(o)   And    the    lessee    remains  2  R.  R.  341 ;  Mayor  of  Siuansea  v. 

liable  for  the  rent,  after  assign-  Thomas:,  10  Q.  B.  D.  48 ;  Bayntoii 

mcnt   even    without   an   express  v.  Morgan,  22  Q.  B.  D.  74. 

covenant  to  pay  it:  but  in  such  (p)  1  Wms.  V.  &  P.  .590.     See 

a  case  the  lessor  will  be  barred  Goochv.  CluUerhuck,\Sdd,2Q,.B. 

from  suing  the  lessee   for  rent,  148 ;  Re  Poole  and  Clarke's  Con- 

if  he  accept  the  assignee  as  his  tract,  1904,  2  Ch.  173  ;  Harris  v. 

tunaut.     This   is  no   bar  to  his  Boots,  ih.  37(3. 

buing  the  lessee  on  express  cove-  (q)  Burnett   v.  Lynch,  5  B.  & 

nants.    Sen  Walhcr^x  case,  3  Rep.  C.  589  ;  Sng.  V.  &  P.  3S.     Not  so 

22,  24  ;  Barnard  v.  Godscall,  Cro.  the  under-lessee  of  an  assignee  ; 

Jac.    309;    Marxh   v.    Brace,   ib.  Bonner  v.  Tottenham.  Ac,  Build- 

334;    Brett   v.    Cumberland,    ib.  ing  Society,  1899,  1  Q.  B.  161. 

521  ;    Bachelour    v.    Gaqe,    Cro.  (r)  Moule  v.  Garrett,  L.  R.  7 

Car.  188 ;  Norton  v.  Aclclane,  ib.  Ex.  101. 
580;  Mills  v.  Auriol,  1  11.  Bl. 
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for  the  covenants  which  may  be.  broken  during  the 
time  that  the  term  remains  vested  in  him,  although 
he  may  never  enter  into  actual  possession  (.s),  provided 
that  such  covenants  relate  to  the  premises  let  (/) :  and 
a  covenant  to  do  any  act  upon  the  premises,  as  to 
build  a  wall,  is  binding  on  the  assignee,  if  the  lessee 
has  covenanted  for  himself  and  his  assigns  to  do  the 
act  (//).  But  a  covenant  to  do  any  act  upon  premises 
not  comprised  in  the  lease  cannot  be  made  to  bind  the 
Coyenants  assignee  (/•)•  Covenants  which  are  binding  on  the 
with  the  land,  assignees  are  said  to  run  u-itJi  the  land,  the  burden  of 
such  covenants  passing  with  the  land  to  every  one  to 
whom  the  term  is  from  time  to  time  assigned.  But 
when  the  assignee  assigns  to  another,  his  liability 
ceases  as  to  any  future  breach  (/r).  In  the  same 
manner  the  benefit  of  covenants  relating  to  the  land  (.r) , 
entered  into  by  the  lessor,  will  pass  to  the  assignee ; 
for,  though  no  contract  has  been  made  between  the 
lessor  and  the  assignee  individually,  yet  as  the  latter 
has  become  the  tenant  of  the  former,  a  piivity  of  estate 
is  said  to  arise  between  them,  by  virtue  of  which  the 
covenants  entered  into,  when  the  lease  was  granted, 
become  mutually  binding,  and  may  be  enforced  by  the 
one  against  the  other  (//).  This  mutual  right  is  also 
'  confirmed  by  an  express  clause  of  the  statute  before 
I  referred  to  (z) ,  by  which  assignees  of  the  reversion 
were  enabled  to  take  advantage  of  conditions  of  re- 
entry contained  in  leases  (a).     By  the  same  statute 

(.s)   Williams   v.    Bosanquet,   1  Pul.  21 ;  4  R.  K.  759;  Boioleij  v. 

Brod.  &  Bing.  238, 3  J.  B.  Moore,  Adams,  4  M.  &  Cr.  534. 

500.  21  R.  R.  585.  (.r)    8ee   Dewar   v.   Goodman, 

(f)  As   do,    for   example,    the  1908, 1  K.  B.  94  ;  1909.  A.  C.  72; 

covenants  specified  in  note  (m)  Bichelts   v.   Enfield    Churchicar- 

to  p.  510,  ante.  dens,  1909,  1  Ch.  545. 

(m)  iS'pe?ic<'r's  case,  5  Rep.  16  a;  (y)  3    Rep.   23;    Steven/on   v. 

JIemingioay\.Fernandes,\^^m\.  Lambard,   2    East,    575,    580,   (j 

228.      yee  3Iinf:lmll  v.   OaJces,   2  R.  R.  511  ;  Sii.trd.  Vend.  &  Pur. 

H.  &  N.  793,  809.  478.  note,  3rd  ed. 

(r)  Keppell  v.  Baileij,  2  :\Iy.  &  (2)  Stat.  32  Hen.  YIIX,.  q.  34,. 

K.  517;  and  see  cases  cited  in  a.  2. 

note  (z)  below.  («)  Ante,  p.  338. 

(w)  Taylor  v.  Slmm,  1  Bos.  &  - 
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also,  the  assignee  of  the  reversion  is  enabled  to  take 
advantage  of  the  covenants  entered  into  by  the  lessee 
with  the  lessor,  under  whom  such  assignee  claims  (h) , 
— an  advantage,  however,  which,  in  some  cases,  he  is 
said  to  have  previously  possessed  (r) .  And  with  regard 
to  leases  made  after  the  year  1881,  the  Conveyancing 
Act  of  1881  contains  further  enactments  (d)  annexing 
the  rent  reserved  and  the  benefit  of  the  lessee's  cove- 
nants, having  reference  to  the  subject-matter  of  the 
lease,  to  the  immediate  reversionary  estate  in  the  land, 
and  giving  a  remedy  for  such  rent  and  covenants  to 
the  person  entitled,  subject  to  the  term,  to  the  income 
of  the  land  leased  (c) ;  also  laying  the  obligation  of 
the  lessor's  covenants,  with  reference  to  the  subject- 
matter  of  the  lease,  upon  the  immediate  reversionary 
estate  and  the  person  entitled  thereto,  so  far  as  the 
lessor  has  power  to  bind  them ;  and  allotting  the  like 
advantage  and  liability  to  every  part  of  the  reversionary 
estate  in  the  case  of  severance  thereof.  Any  covenants  \ 
entered  into  by  the  lessor  with  the  lessee  remain  bind-  \ 
ing  on  the  lessor  personally  during  the  whole  term,  \ 
notwithstanding  any  assignment  of  the  reversion  ( /). 

The  payment  of  the  rent  and  the  observance  and  Proviso  for 
performance  of  the  covenants  are  usually  further 
secured  by  a  proviso  or  condition  for  re-entry  (//).  The 
proviso  for  re-entry,  so  far  as  it  relates  to  the  non- 
payment of  rent,  has  been  already  adverted  to  (//) ;  it 
enables  the  landlord  or  his  heirs  (and  the  statutes 
above  mentioned  (/)  enable  his  assigns)  to  re-enter  on 

(b)  1  Wms.  Saund.  240.  n.  (3) ;  (e)  See  Turner  v.  Wuhh.  1009, 
Murtyn  v.    Williams,  1  H.  &  N.       2  K.  B.  481. 

817.  (/)  Stuart  v.  Joy,  1004, 1  K.  B. 

(c)  Vynjan  v.  Arthur,  1  B.  &  0.       3G'2  ;  cf.  ante,  p.  HI  I. 

410,  414.  (q)  Sl'C  ante,  p.  r>U),  n.  (m)- 

(d)  Stat.  44  &  4;-)  Vict.  c.  41,  (h)  Ante,  p.  38(;. 

83.  10,  1 1  ;  see  "Wms.  Conv.  8tat.  (i)  Stats.  32  Hen.  VII I.  c.  34  ; 

lOi—lU);  Alnnicipnl,  iic,  Jhiild-  44  &  45  Vict.  c.  41.    sa.  10,   14 

ing  Society  v.  SmUh.  22  Q.  B.  D.  (suL-s.  8);  aide,  pp.  338.  339. 
to'. 

w.it.p.  33 
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the  premises  let,  and  repossess  them  as  if  no  lease 
had  been  made.  The  landlord,  his  heirs,  or  assigns, 
could  formerly,  on  non-observance  of  any  covenant, 
at  once  re-enter  in  the  same  way,  under  the  proviso 
for  re-entry  on  breach  of  covenant  (j).  And,  as  a 
rule,  the  tenant  could  obtain  no  relief  in  equity 
against  a  forfeiture  for  breach  of  covenant,  other  than 
a  covenant  to  pay  money  (A).  A  condition  for  re-entry 
on  breach  of  covenant  thus  became  a  very  serious 
instrument  of  oppression  in  the  hands  of  the  land- 
lord, when  the  property  comprised  in  the  lease  was 
valuable,  and  the  tenant  had  by  mere  inadvertence 
committed  some  breach  of  covenant  (/).  But  now,  by 
the  Conveyancing  Act  of  1881  (m),  a  right  of  re-entry 
or  forfeiture  under  any  proviso  or  stipulation  in  a 
lease  (n)  for  a  breach  of  any  covenant  or  condition  in 
a  lease,  shall  not  be  enforceable,  by  action  or  other- 
wise, unless  and  until  the  lessor  serves  on  the  lessee 
a  notice  (o)  specifying  the  particular  breach  complained 
of,  and,  if  the  breach  is  capable  of  remedy,  requiring 
the  lessee  to  remedy  the  breach,  and  in  any  case 
requiring  the  lessee  to  make  compensation  in  money 
for  the  breach  (jj),  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach,  if  it 

Ci)  Doe  d.  Mtiston  v.  Olndwin,  breach  of  a  covenant  or  condition 

6  Q.  B.  953  ;    Davis  v.  Burrell,  to  insure  against  tire. 

IOC.  B.  821.  (n)  See     sect.     14,    sub-s.    3; 

(/.•)  Bill  V.  Barclay,  IS  Ves.  oG,  Sivain  v.  Ayres,  21   Q.  B.  D.  289. 

11  E.  K.  147  ;  Noh-es  v.  Gihhon,  By  &tat.  55  &  56  Vict.  c.  13,  s.  5, 

3  Drew.  GSl ;  Barrow  v.  Isnac,  tlie  benefit  of  these  provisions  is 

1891,  1  Q.  B.  417  ;  Eastern  Tele-  extended  to  agreements  for  a  lease 

graph  Co.,  Ltd.  v.  Dent,  1899,  1  or  underlease. 

'Q,.ii.S35;  see  Bamfordv.  Creagy,  (o)  As  to  the  form  of   notice 

3  Giif.  675  ;  Bargent  v.  Thomson,  required,   see   Fletrlier  v.  Nokes, 

4  Giff.  473.  1897,  1  Ch.  271 ;  Re  Serle,  1898, 
(I)  See  note  (i),  ante.  1  Ch.  652  ;  Pannell  v.  City,  dc, 
im)  Stat.  44  &  45  Vict.  c.  41,  Brewery   Co.,  1900,   1    Ch.  496; 

s.  14.     This  Act  repealed  stats.  Jacob  v.  Down,  1900,  2  Ch.  156 ; 

22  &  23  Vict.  c.  35,  ss.  4—9 ;  23  Figott  v.  Middlesex  County  Coun- 

&   24  Vict.  c.  126,  s.  2;  which  ci7, 1909,  1  Ch.  134. 

had  given  power  to  the  Courts,  {p)  See  Loch  v.  Pearce,  1893 

under      certain     conditions,    to  2  Ch.  271. 

relieve  against  a  forfeiture  for 
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is  capable  of  remedy,  and  to  make  reasonable  com- 
pensation in  money,  to  the  satisfaction  of  the  lessor, 
for  the  breach  (f/).  And  where  the  lessor  is  proceed- 
ing to  enforce  such  a  right  of  re-entry,  the  Court  is 
authorised,  on  the  application  of  the  lessee  (r),  to 
grant  relief  against  such  a  forfeiture,  if  and  upon 
such  terms  as  the  Court,  under  the  circumstances  of 
the  case,  shall  think  fit.  But  such  relief  cannot  be 
obtained  after  the  lessor  has  actually  recovered  pos- 
session of  the  premises,  whether  by  entry  or  action  (s). 
These  provisions  apply  to  all  leases,  whatever  their 
date,  and  have  effect  notwithstanding  any  stipulation 
to  the  contrary.  But  they  do  not  afiect  the  law 
relating  to  re-entry  or  forfeiture,  or  relief  in  case  of 
non-payment  of  rent(0.  Nor  do  they  apply  to  a 
covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of 
the  land  leased  (u)  ;  nor,  in  the  case  of  a  mining  lease, 
to  a  covenant  or  condition  for  allowing  the  lessor  to 
have  access  to  or  inspect  books,  accounts,  records, 
weighing  machines  or  other  things,  or  to  enter  or 
inspect  the  mine  or  the  workings  thereof.  A  con- 
dition for  forfeiture  on  the  lessee's  bankruptcy,  or  on 
the  taking  in  execution  of  his  interest,  was  also 
excepted  from  the  Act.  But  by  the  Conveyancing  Act, 
1892  (r),  such  a  condition  is  only  to  be  excepted  from 
the  operation  of  the  above  provisions  after  one  year 
from  the  date  of  the  bankruptcy  or  execution,  and 
provided  the  lessee's  interest  be  not  sold  within   the 

(q)  See  North  Loiulon,  &n.,  Co.  (>))  QuHter     v.     ^luplentone,    1) 

V.  Jacques,  19  L.  T.  GoD  ;  Jacqws  Q.    15.   D.    G72,    077  ;    Rxjers  v. 

V.   Harrison,   12   Q.   B.   1).    13(J,  Mice,  1892,  2  Cli.  170. 

1<J5;     Greenfidd    v.    Hanson,    2  (<)  Ante,Y)\).iVM'> — liliS. 

Times  L.  II.  87(j  ;  Skinners'  Co.  v.  (n)  Rarroio  v.  laaac-i,   1891,  1 

Knight,  1891,  2  Q.  15.  542;  atat.  Q.  15.417;  see  Gentle  v.  Faulkner, 

no  &  50  Vict.   0.    13,   9.    2   (1);  1900,  2  Q.  li.  207. 

Penton  v.  Barnclt,  1898,  1  Q.  B.  (c)  Stat.   55  &  50  Vict.  c.  13, 

270.  s.    2  (2) ;   Horsey  Estate,  Ltd.  v. 

(r)  Seestat.  4-l&15Victc.41,  Steirjer,   1899,   2  Q.    B.    79;    lie 

s.   14  (3),  luuended  by  55  &  50  Biggs,  1901,  2  Q.  15.  10;   Fry<r  v. 

Vict.  c.  13,  ss.  4,  5.  Mwart,  1902,  A.  C.  187. 
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year.  Such  a  condition  is,  however,  to  remain  an 
unqualified  exception  from  the  above  provisions  of  the 
Act  of  1881  if  contained  in  a  lease  of  (1)  agricultural 
or  pastoral  land  ;  (2)  mines  or  minerals ;  (3)  a  public- 
house  or  beershop ;  (4)  a  dwelling-house  let  fur- 
nished; or  (5)  any  property  with  respect  to  which 
the  personal  qualifications  of  the  tenant  are  of  im- 
portance for  the  preservation  of  the  value  or  character 
of  the  property,  or  on  the  ground  of  neighbourhood  to 
the  lessor,  or  any  person  holding  under  him. 


Effect  of 
licence  for 
breach  of 
covenant. 


At  common  law,  the  proviso  for  re-entry  on  breach 
of  covenants  was  the  subject  of  a  curious  doctrine  : 
that  if  an  express  licence  were  once  given  by  the 
landlord  for  the  breach  of  any  covenant,  or  if  the 
covenant  were,  not  to  do  a  certain  act  without  licence, 
and  licence  were  once  given  by  the  landlord  to  per- 
form the  act,  the  right  of  re-entry  was  gone  for  ever  («•). 
The  ground  of  this  doctrine  was,  that  every  condition 
of  re-entry  was  entire  and  indivisible ;  and,  as  the 
condition  had  been  waived  once,  it  could  not  be 
enforced  again.  So  far  as  this  reason  extended  to  the 
breach  of  any  covenant,  it  was  certainly  intelligible  ; 
but  its  application  to  a  licence  to  perform  an  act, 
which  was  only  prohibited  when  done  iritlunit  licence, 
was  not  very  apparent  (r).  This  rule,  which  was  well 
established,  was  frequently  the  occasion  of  great 
inconvenience  to  tenants ;  for  no  landlord  could 
venture  to  give  a  licence  to  do  any  act,  which  might 
be  prohibited  by  the  lease  unless  done  with  licence, 
for  fear  of  losing  the  benefit  of  the  proviso  for  re- 
entry, in  case  of  any  future  breach  of  covenant  0/). 


(ic)  Dumpor's  cane,  4  Rep.  119  ; 
Brummell  v.  Macpheison,  1-t  Yes. 
173. 

(x)  i  Jarman's  Conveyancing, 
by  Sweet,  377,  n.(e). 

(j/)  The  only  method  to  be 
adopted  in  such  u  case  was,  to 


create  a  fresh  proviso  for  re- 
entry on  any  future  breach  of 
the  covenants,  a  proceeding 
whicli  was,  of  course,  attended 
with  expense.  The  term  would 
tiieu,  for  the  future,  have  been 
determinable  on  the  new  eventa 
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But  in  1859  this  inconvenient  doctrine  was  removed 
by  Lord  St.  Leonards'  Act  (s)  ;  and  the  giving  of  any 
such  Kcence  no  longer  prevents  the  enforcement  of 
the   landlord's   right   of  re-entry   for   any  breach  of 
covenant   not  authorised  or  avoided  by  the  licence. 
This  Act,  however,  failed  to  provide  for  the  case  of  Waiver  of  a 
an  actual  waiver  of  a  breach  of  covenant.     On  this  covenant, 
point  the  law  stood  thus.     The  receipt  of  rent  by  the 
landlord,  after  notice  of  a  breach  of  covenant  com- 
mitted by  his  tenant  prior  to  the  rent  becoming  due  (a),'  implied 
was  an  implied  waiver  of  the  right  of  re-entry  (h)  ;  '^^^'"^'^' 
but   if  the   breach   was   of    a   continuing   kind,    this  Continuing 
implied  waiver  did  not  extend  to  the  breach   which    ^^''^^"• 
continued  after  the  receipt  (c).     An  implied  waiver  of 
this  kind  did  not  destroy  the  condition  of  re-entry  (d)  ; 
but  an  actual  waiver  had  this  effect.     Few  landlords.  Actual 
therefore,  were   disposed   to  give   an   actual   waiver,  ^^^^c^"' 
This  inconvenience  was  met  by  a  subsequent  Act  (c), 
providing  that  in  future  any   actual  waiver   by   the  | 
lessor,  in  any  particular  instance,  of  the  benefit  of  any 
covenant   or   condition  in  any  lease,  should   not   be 
deemed  to  be  a  general  waiver  of  the  benefit  of  any 
such   covenant   or  condition,  unless  an  intention  to 
that  effect  should  appear. 

At  common  law,  too,  a  grantee  of  the  reversion  of  Severance  of 
})art  of  the  property  comprised  in  a  lease  could  not  '■^^*^''^^''"- 
take   advantage  of  a  condition  of  re-entry  or   other 

stated  ill  the  proviso  ;  and  there  (a)  Sec  Fryer  v.  I'Jiairt,  1902, 

was  no  objection  in  point  of  law  A.  C.  187 ;  1  Wms.  V.  &  P.  353. 

tu  such    a  courst^ ;    for   a    term,  (b)  Co.    Litt.  211b;    rrice   v. 

unlike  an  estate  of  freelioid,  may  Wonoood,  4  H.  &  N.  512;  Jacob 

be  made  determinable  during  its  v.  Doion,  I'JOO,  2  Ch.  15(3. 

CDDtinuanco,    on     events    which  (c)   Doe  d.  Muston  v.  GUuhoin, 

were   not   contemplated    at    tlio  fi  Q.  B.  953 ;    Doe   d.   BaJcer  v. 

time  of  its  creation.    See  2  Prest.  Jonex,  5  Ex.  498  ;  Penton  v.  Jiar- 

Conv.  199.  nett,   1898,  1  Q.  B.  2H', ;    Jacob  v. 

(2)  Stat.  22  &  23  Vict.  c.  35,  Doicn,  ubi  sup. 

ss.   1,2.     By  Stat.  8  &  9  Viet.  c.  (rf)  Doe  d.  Flower  v.    Peek,   1 

99,  s.  5,  tlic  do('trino  had  ceased  B.  &  Ad.  428. 

to  extend  to  licences  granted  to  (e)  Stat.  23  &  24  Vjct.  c.  38, 

the  tenants  of  Crown  hinds,  8,  (i. 
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condition  contained  in  the  lease ;  as  if  a  lease  had 
been  made  of  three  acres,  reserving  a  rent  upon  con- 
dition, and  the  reversion  of  two  acres  were  granted, 
the  rent  might  be  apportioned,  but  the  condition  was 
destroyed,  "  for  that  it  is  entire  and  against  common 
right"  (/).  The  law  on  this  point  was  partially 
altered  by  Lord  St.  Leonards'  Act,  which  provides  (g) 
that  where  the  reversion  upon  a  lease  is  severed, 
and  the  rent  is  legally  apportioned,  the  assignee  of 
each  part  of  the  reversion  shall,  in  respect  of  the 
apportioned  rent  belonging  to  him,  have  the  benefit 
of  all  conditions  of  re-entry  for  non-payment  of  the 
original  rent.  It  will  be  observed  that  this  enactment 
does  not  affect  conditions  of  re-entry  on  breach  of 
covenants ;  also  that  it  can  only  take  effect,  if  the 
rent  be  legally  apportioned.  Kent  can  only  be  legally 
apportioned  by  the  consent  of  the  tenant  to  the  appor- 
tionment, or  by  the  verdict  of  a  jury  (//).  But  with 
regard  to  leases  made  after  the  year  1881,  the  common 
law  rule  is  altogether  abolished  by  the  Conveyancing 
Act  of  1881  (i),  which  provides  that  every  condition  or 
right  of  re-entry  and  every  other  condition  contained 
in  such  leases  shall,  on  the  severance  of  the  rever- 
sionary  estate  in  the  land  leased,  be  apportioned  and 
remain  annexed  to  the  several  parts  of  the  reversionary 
estate  as  severed.  The  old  law  remains  in  force  as  to 
leases  made  before  1882  (,/"). 

statute  of  It  was  provided  by  the  Statute  of  Frauds  (/.),  that 

required  ^0  leases,  estates,  or  interests,  not  being  copyhold  or 

writing  to 

assign  a  lease.       ^^^  Co.  Litt.  215  a.     The  con-  (3)  Stat.  22  &  23  Vict.  c.  35, 

dition  is,  however,  apportionablc  s.  3. 

if  the  reversion  be  severed  by  act  (/t)  Bliss  v.  Collins,  5  B.  &  A. 

in  the  law,  or  by  the  involuntary  876.     See  ante,  p.  437. 

act  of  the  reversioner ;  Pigott  v.  (t)  Stat.  44  &  45  Vict.  c.  41, 

Middlesex  County  Council,  1909,  s.  12;  see  also  s.  10. 

1  Ch.  134,  142,  143.     See  as  to  (j)  Pigott  v.  Middlesex  County 

coparceners.  Doe    d.    De   Butzen  Council,  1909,  1  Ch.  134,  142. 

V.  Lewis,  5  A.  &  E.  277.  (A)  29  Car.  TI.  c.  3,  s.  3. 
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customary  interests,  in  any  lands,  tenements,  or  here- 
ditaments, should  be  assigned,  unless  by  deed,  or  note 
in  writing,  signed  by  the  party  so  assigning  or  his  agent 
thereunto  lawfully  authorised  by  writing,  or  by  act  or 
operation  of  law.  And  now,  by  the  Real  Property  Act,  A  deed  now 
1845  (I),  an  assignment  of  a  chattel  interest,  not  being  ^'•'1""^'-' 
copyhold,  in  any  tenements  or  hereditaments,  shall  be 
void  at  law  unless  made  by  deed  (m) .  No  particular 
form  of  words  is  required  to  make  a  valid  assignment 
of  a  lease  for  years  :  but  a  clear  intention  must  be 
expressed  to  divest  the  assignor  of  his  legal  right  to 
possession  of  the  demised  premises,  and  to  transfer 
the  same  to  the  assignee  (»). 

With  regard  to  lands  in  Middlesex  or  Yorkshire,  Lands  in 

,        „  ,    ,  .IP  •  ■   L         ^liddlesex  or 

assignments  of  such  leases  thereof  as  requn*e  registra-  Yorkshire 

tion  (o)  are  vocable,  if  not  registered,  in  the   same 

manner  as  conveyances  of  the  freehold  estate  (p) ;  and 

so  are  assignments  of  leases  for  twenty-one  years  or 

under,  if  the  assignment   be  not  accompanied   with 

delivery  of  the  actual  possession  of  the  demised  land  (q). 

And  an  assignment  on  sale  (r)  of  a  lease  capable  of  Assignments 

registration  (s),  and  having  at  least  forty  years  to  run,  ^i^trict  where 

of  land  situate  in  a  district  where  registration  of  title  is  registration 

"  J  of  title  IS 

compulsory  (0  operates  only  as  an  agreement,  and  does  compulsory, 
not  pass  any  legal  estate  to  the  assignee  unless  or  until 
he  is  registered  as  the  proprietor  of  the  lease  (u).    But 
this  does  not  appear  to  affect  an  assignment  on  sale  of 
a  term  originally  created  for  mortgage  purposes  (v). 

(I)  Stat.  8  &  9  Vict.  c.  lOG,  a.  :5,  V.  &  P.  7.S9,  Gth  ed. ;  stat.  17  & 

repealing  stat.  7  &  8  Vict.  c.  76,  48  Vict.  c.  54,  s.  28. 

s.  3,  to  the  same  effect.  (r)  Ante,  p.  214,  nii.  (/),  (/). 

(»n)  Any  assignment  of  a  lease  (s)  Ante,  p.  50G. 

upon  any  other  occasion  than  a  (t)  Ante,  p.  213. 

sale  or  mortgage  appears  now  to  (u)  Stat.  GO  &   GI    Vict.  c.  G."), 

he  subject   to  a  deed  stamp  of  s.  2U,  as  extended  bv  .=s.  22  (G), 

10.S-. :  stat.  54  &  55  Vict.  c.  39,  re-  24,   and   Land   Transfer    Kules, 

placing  33  &  34  Vict.  c.  97.  1903,   Xos.   G8— 70,  (1908)   IV. : 

Qn)  J{e  Beachey,  I'JOi,  I  Vh.Gl.  also   applying  to    leases   having 

(o)  Ante,  p.  5UG.  two  lives  vet  to  fall  in;  see  j'ost, 

(p)  Ante,  p.  211.  I'art  A'll.' 

(<7)  Sng.  V.  .t  P.  7;!2;  2  Uart,  (t))  Ante,  p.  499. 


520 


OF    PERSONAL    INTERESTS    IN    REAL    ESTATE. 


"Will  of 
Iciisebukls. 


General 
devise. 


AVills  Act. 


Leasehold  estates,  being  chattels,  could  always  1)6 
bequeathed  by  will  (ir).  And,  as  we  have  seen  (./),  they 
devolve  in  the  first  place  on  the  executors  of  the  will, 
in  the  same  manner  as  other  personal  estate ;  or,  on 
the  decease  of  their  owner  intestate,  they  will  pass  to 
his  administrator.  And  an  executor  or  administrator 
has  the  same  power  of  disposing  of  any  term  of  years 
so  vested  in  him,  in  order  to  raise  money  to  pay  debts, 
expenses,  or  (in  the  case  of  a  will)  legacies,  as  he  has 
with  regard  to  the  deceased  person's  other  chattels  (//). 
Specific  bequests  of  leasehold  estates  are  subject  to  the 
executor's  assent  in  the  same  manner  as  like  bequests 
of  other  chattels  (z).  It  was  formerly  a  rule  that  where 
a  man  had  lands  in  fee  simple,  and  also  lands  held  for 
a  term  of  years,  and  devised  by  his  will  all  his  lands 
and  tenements,  the  fee  simple  lands  only  passed  by  the 
will,  and  not  the  leaseholds ;  but  if  he  had  leasehold 
lands,  and  none  held  in  fee  simple,  the  leaseholds 
would  then  pass,  for  otherwise  the  will  would  be 
merely  void  (a).  But  the  Wills  Act  of  1837  (h)  now 
provides,  that  a  devise  of  the  land  of  the  testator,  or  of 
the  land  of  the  testator  in  any  place,  or  in  the  occupa- 
tion of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  leasehold  estate  if  the 
testator  had  no  freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the  leasehold  estates 
of  the  testator,  or  his  leasehold  estates  to  which  such 
description  shall  extend,  as  well  as  freehold  estates. 


Exonera-  («,)  Ante,  p.  20. 

tion  of  (a;)  Ante,  pp.  20,  21,  22L 

executors  and       (yj  Ante,  p.  221. 

admiuistra-  (z)  Ante,  p.  223. 

tors  of  lessee.        (a)  Hose  v.  Barilett,  Cro.  Car. 
292  ;  see  ante,  p.  22. 

(b)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  20,  s.  2G.  See  Wilson  v.  Eden, 
.0  Excb.  752,  18  Q.  B.  474,  K; 
Beav.  153 ;  Prescott  v.  Barker, 
L.  R.  9  Ch.  174.     Stat.  22  &  23 


Yict.  c.  35,  s.  27,  contains  a  pro- 
vision for  the  exoneration  of  the 
executors  or  administrators  of  a 
lessee  from  liability  to  the  rents 
and  covenants  of  the  lease,  similar 
to  that  to  wliich  we  have  already 
referred  with  respect  to  their 
liability  to  reuts-chargi-  in  con- 
veyances on  rents-charge  ;  see 
luite,  p.  438,  u.  {h);  He  Green,  2 
De  Gex,  F.  &  J.  121. 
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unless    a    contrary   intention    shall    appear   by   the 
will. 


As  chattels,  leasehold  estates  have  always  been  liable  Alienation 
to  alienation  for  the  tenant's  debts,  both  during  his  life 
in  execution  of  a  judgment  against  him  (c),  and  after 
his  death  (d).  On  a  judgment  against  a  tenant  for  years,  , 
his  term  may  be  seized  and  sold  by  the  sheriff  as  a  ' 
chattel  under  the  writ  of  Jicri  facum  {<■).  And  by  the 
old  law,  execution  might  be  had  under  the  writ  of 
elegit  (/ )  of  the  whole  of  a  debtor's  term,  as  a  chattel,  or 
of  half  of  it,  as  land(,'/).  But  at  common  law,  judg- 
ments were  no  more  binding  on  lands  held  for  a  term  of 
years  than  on  other  chattels  (//) ;  which,  by  the  Statute 
of  Frauds,  were  not  bound  by  judgments  until  a  wit  of 
execjition  was  actually  in  the  hands  of  the  sheriff  or  his 
officer  (i).  By  the  Judgments  Act,  1838,  lands  held  for  ' 
a  term  were  made  liable  to  judgments  against  the  tenant 
in  the  same  manner  as  freehold  lands  {j )  :  but  by  the 
Judgments  Act,  1839,  as  against  purchasers  without 
notice  of  any  judgments,  such  judgments  were  to  have 
no  further  effect  than  they  would  have  had  under  the  old 
law(/l).  And  the  before-mentioned  Acts  of  1860, 1864  and 
1888,  reducing  the  lien  of  judgments,  applied  to  lease- 
holds equally  with  freeholds  (/).  The  Land  Charges  Act, 
1000  (///),  repealed  these  provisions  of  the  Judgments 
Act,  1839,  and  the  Acts  of  1860  and  1864,  as  from  the 

(c)  IJiic.  Abr. Execution (C.  2,1).  v.  Pinli,  I'JOO,  1  Cli.  '296. 

(./)  Ante,  pp.  20,  21.  (/.:)  Stat.  2  &  H  Vict.  c.  11,  s.  :>  ; 

(i-)  4  Rop.  74;  Taylor  w  Cole,  Westhrook  v.   Blythc,  3  Ya.  &  B. 

3  T.  K.  292,  1  R.  R.  TOG ;  sec  Doe.  737.   And  if  leaseiiolds  slioukl  be 

il.  Hughes  v.  Jones,  9  M.  &  AV.  considered  to  be  (jtiods  witbin  the 

372;  ante,Y>.  209.  meaning  of  stut.  19  and  20  Vict. 

(/)  Ante,  p.  209,  and  note  (/«).  c.  97,  s.  1,  tiien  a  purebaserwith- 

(3)8    Rep.    171;     IJac.    Abr.  out  notice  was  tbereby  protected, 

E.vecution  (C  2).  if  be  acquired  title  at  any  time 

(/t)  8    Rep.     171;    ShirJcy    v.  before  an  actual  seizure  under  tbo 

Watts,  3  Atk.  200.  writ  ;  sec  Wins.  Pars.  Prop.  100, 

(/)  Slat.  29  Car.  II.  e.  3,  .s.  10.  10th  ed. 
See    Wms.    Ters.    Pro]).  99,    100,  (/)  J;(/e,  j.p.  272— 27."). 

IGthed.  (?h)  Stat.  03  &  04  Vict.  c.  20, 

(J)  Ante,  pp.   271,  272;  Johns  s.  ."1;  and',  p.  274. 
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Bankruptcy. 


1st  of  July,  1901 :  but,  as  we  have  seen,  no  judgment 
shall  thenceforward  operate  as  a  charge  on  land  unless 
or  until  a  writ  or  order  for  the  purpose  of  enforcing  it 
is  registered  under  the  Land  Charges  Act  of  1888  (n). 
By  the  common  law,  terms  of  years  are  not  bound  by 

Crown  ilebts.  the  tenant's  debts  to  the  Crown,  until  award  of  execution 
against  him  (o).  And  purchasers  of  terms  were  further 
protected  by  the  before-mentioned  provision  of  the 
Crown  Suits  Act  of  18G5  (j)) ;  and  as  from  the  1st  of 
July,  1901,  they  have  had  the  protection  given  by 
the  Land  Charges  Act,  1900  (ry).  Terms  have  always 
l)een  liable  to  alienation  for  debt  on  the  tenant's 
bankruptcy  (r).  But  as  leases  for  years,  by  reason 
of  their  rent  and  covenants,  are  sometimes  more 
burdensome  than  profitable,  under  the  old  bankrupt 
law,  a  bankrupt's  term  did  not  vest  in  his  assignees 
(who  occupied  a  position  similar  to  that  of  the  present 
creditor's  trustee)  without  their  acceptance  of  it(s). 
As  we  have  seen,  under  the  Bankruptc}^  Act,  1883, 
when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 
property  vests  at  once  in  the  trustee  for  the  purposes 

Disclaimer  of  of  the  Act  (0-  But  the  trustee  may,  within  the  time 
and  under  the  conditions  specified  in  the  Act,  disclaim 
any  part  of  the  property  of  the  bankrupt  which  consists 
of  land  of  any  tenure  burdened  with  onerous  covenants  : 
although  he  is  not  entitled,  as  a  rule,  to  disclaim  a  lease 
without  the  leave  of  the  Court  (u).  In  the  event  of  a 
disclaimer  by  the  trustee  of  the  bankrupt'^  leasehold 


leaseholds  by 
trustee  in 
bankruptcy. 


(n)  Sect.  2  ;  ante,  p.  274. 

(o)  Fleetioood's  case,  8  l\ep. 
171 ;  13  Price,  659 ;  Chitty,  Pre- 
rogative of  the  Crown,  284,  297, 
298. 

(p)  Ante,  p.  28G. 

(g)  Ante,  p.  287. 

(r)  Ante,  p.  278. 

(s)  Bac.  Abr.  Bankrupt  (F). 

It)  Ante,  p.  278.  If  the  debtor 
acquire  any  leaseholds  after  his 
bankruptcy  but  before  his  dis- 
charge, he   may    make   a   valid 


disposition  of  them  to  any  one 
dealing  with  him  in  good  faith 
and  for  value,  either  with  or 
without  notice  of  the  bankruptcy,  ■ 
before  the  trustee  intervenes  ;  Re 
Clayt07i  rf'  Barclay's  Contract, 
1895,  2  Ch.  212;  Wms.  Pers. 
Prop.  273,  274,  16th  ed. 

(m)  See  Stat.  46  &  47  Vict, 
c.  52,  s.  55,  amended  by  53  &  54 
Vict.  c.  71,  8.  13  ;  Bankruptcy 
Kules,  1890,  No.  69;  Staccy  v. 
Bill,  1901,  1  K.  B.  660. 
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property  the  Court  may,  under  the  conditions  specified 
in  the  Act,  make  an  order  vesting  the  same  in  any 
other  person  entitled  thereto  (x). 

It  has  been  mentioned  (//)  that  a  tenant  for  years  may.  Underlease, 
unless  restrained  by  express  covenant,  make  an  assign- 
ment of  his  whole  term,  or  an  underlease  for  any  part 
thereof.  Any  assignment  for  less  than  the  whole  termj 
is  in  effect  an  underlease  (z).  On  the  other  hand,  any 
assurance  purporting  to  l)e  an  underlease,  but  which  Underlease 

,1  1     1      i  •      ^       i.^       ^     Li.  •    •  -for  the  whulc 

comprises  the  whole  term,  is,  by  the  better  opinion,  in  term. 

effect  an  assignment  (c/).    It  is  true  that  in  some  cases, 

where  a  tenant  for  years,  having  less  than  three  years  of 

his  term  to  run,  has  orally  agreed  with  another  person 

to  transfer  the  occupation  of  the  premises  to  him  for  the 

rest  of  the  term,  he  paying  an  equivalent  rent,  this  has 

been  regarded  as  an  underlease,  and  so  valid  (/>),  rather 

than  as  an  attempted  assignment  which  would  be  void, 

formerly  for  want  of  a  writing  {<■),  and  now  for  want 

of  a  deed(fO.     It  is,  however,  held    that  no  distress  Nu  distn^ss 

can  be   made  for  the  rent  thus  reserved  (r).     But  if  '''^"   ^^'^ 

a  tenure  be  created,  the  lord,  if  he   have  no  estate, 

must   at    least    have    a    seignory  (,/'),    to   which    the 

rent  would  by  law  be  incident ;  and  being  thus  rent 

(x)  stilt.   l(j  &   17  Vict.  c.  52,  220,  227  ;  Beaumont   v.   Marqitit 

H.  55,  8ub-s.  (!,  amended  by  53  &  of  Sdlishury,  19  Beav.   108,210; 

51  Viet.  c.  71,  9.  18;  Re  Finlri),  Beardman    v.    Wihon,    L.    If.    4 

21  Q.  B.  1).  475;   /»'«  Morgan,  22  ('.  P.  57;  Lewis  v.  Bab-r,  1905, 

Q,.  B.  D.  592  :  R<i  Smith,  Ex  parte  1  Ch.  iC,  50. 

Hepburn,  25   Q.  B.  D.    5oG ;  Re  (b)    Foultiiey      v.     Holmes,     1 

Baher,  1901,  2   K.    B.  G2S ;    Re  Strange,  405;    Preece  v.   Corrie, 

Carter  and  Ellis,    190.5,   1  K.  B.  5   Biiig.   27  ;  I'oUoch  v.  Stacy,  9 

7:i5;  Re   Holmes,  1908,  2  K.  B.  Q.  B.  103:!. 

812.  (c)  Stat.  29  Car.  II.  c.  :!,  s.  3  ; 

(y)  Ante,  p.  507.  ante,  p.  518. 

(z)  See  Suud.  Concise  Vendors,  (d)  Stat.  S  &  9  Vict.  o.  100, 

482  ;  Cottee  v.  Richardson,  7  Ex.  s.  3  ;  <inte,  p.  519. 

143.  (e)  Bac.  Abr.  tit.  Distress  (A) ; 

(a)  Palmer     v.      Edwards,    1       \.  Cooper,  "2  Wilson,  375  ; 

Doug.    187,    n.  ;    Parmenier    v.  Preece    v.    Corrie,   5    Bing.    24  ; 

Webber,  8  Taunt.  593,  20  K.  R.  Pascoe  v.  Pascoe,  3  Bingl  N.  C, 

575;  2  Brest,  (lonv.  124;   Thorn  898;  Lewis  y .  Baher,  1905,  1  Ch. 

V.  Woollcombe,  3  B.  &  Ad.  58G;  40,50. 

Langford  v.  Selmef,  3   K.  &  J.  (/)  Ante,  p.  421, 
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service,  it  must  by  the  common  law  be  enforceable  by 
distress  (g).  The  very  fact,  therefore,  that  no  distress 
can  be  made  for  the  rent  by  the  common  law,  shows  that 
there  can  be  no  tenure  between  the  parties.  And,  if  so, 
the  attempted  disposition  cannot  operate  as  an  under- 
lease (h).  If,  however,  the  disposition  be  by  deed,  and 
be  executed  by  the  alienee,  it  has  been  decided  that 
the  reservation  of  rent  may  operate  to  create  a  rent- 
charge  (i),  for  which  the  owner  may  sue  (/.),  and  which 
he  may  assign,  so  as  to  entitle  the  assignee  to  sue  in  his 
own  name  (/).  And  if  this  be  so,  there  seems  no  good 
reason  why,  under  these  circumstances,  the  statutory 
power  of  distress  given  to  the  owner  of  a  rent  seek  (in) 
should  not  apply  to  the  rent  thus  created  (n).  But  on 
this  point  also  opinions  differ  (o).  It  has  been  held 
that  such  a  rent  created  after  the  year  1881,  is  not 
recoverable  by  means  of  the  remedies  conferred  by  the 
41th  section  of  the  Conveyancing  Act,  1881  (j)). 

Every  underlessee  becomes  tenant  to  the  lessee  who 

grants  the  underlease,  and  not  tenant  to  the  original 

No  privity       lessor.     Between  him  and  the  underlessee,  no  pririti/  is 

between  the     g,^[^i  j^q  exist.    Tlius  the  original  lessor  cannot  maintain 

lessor  and  the  ,  .  ° 

underlessee.     any  action  against  an  underlessee  for  any  breach  of  the 
covenants  contained   in  the  original   lease  (q).      His 

(g)  JAtt  sect.  213.  338 ;   Wills  v.  CaWing,  7  AV.  11. 

(k)  Barrett  v.  Rolph,  W  M.  &  418  ;    Burton's  Compendium,  pi. 

AV.  348,  352.  1111:  Lewis   v.  Baker,    1905,    1 

(0  Ante,  p.  429.    A  rentcharsc  Ch.  46,  48  and  n.  (6). 

issuing    out  of    leaseholds  is  a  {p)  Stat.  44  &  45  Vict.  c.  41  ; 

chattel  real :  Re  Fraser,  1904,  1  ante,  p.  433 ;  Lewis  v.  Baker,  ubi 

Ch.  111,726.  Slip. 

(h)  Baker  V.  Gosiling,  1  Bing.  (q)  Holford  v.  Hatch,  1  Doufrl. 

N.  C.  19.  183  ;  Hand  v.  Blotc,  1901,  2  Ch. 

(/)  Williams  V.  Hayward,  1  E.  721.     If,  however,  the  lease  con- 

&  E.  1040.  tain    covenants    restricting    the 

(m)  Stat.  4  Geo.  II.  c.  28,  s.  5  ;  use  of  the  land,  an  underlessee, 

ante,  pp.  428,  433.  being  held  to  have  constructive 

(ti)  Pascoe  V.  Fascoe,  3  Bing.  notice  of  his  lessor's  title,  may 

N.  C.  905.  be  restrained  from  contravening 

(o)  See V.  Cooper,  2  Wils.  the  covenants,  under  the  doctrine 

375 ;  Langford  v.  Selmes,  3  K.  &  permitting  restrictions  as  to  the 

J.  220 ;  Smith  v.  Watts,  4  Drew.  use  of  land  to   be  a  burden  op 
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remedy  is  only  against  the  lessee,  or  any  assignee  from 

him  of  the  whole  term.     Nor  can  the  underlessee  sue 

the  original  lessor  upon  any  of  the  lessor's  covenants 

contained  in  the  head  lease  (/•)•     The  derivative  term,  Derivative 

which  is  vested  in  the  underlessee,  is  not  an  estate  in  an^Tstate*^ 

the  interest  originally  granted  to  the  lessee  :  it  is  a  new  '"  original 

.        term, 
and  distinct  term,  for  a  different,  because  a  less,  period 

of  time.  It  certainly  arises  and  takes  effect  out  of  the 
original  term,  and  its  existence  depends  on  the  con- 
tinuance of  such  term,  but  still,  when  created,  it  is  a 
distinct  chattel,  in  the  same  way  as  a  portion  of  any 
moveable  piece  of  goods  becomes,  when  cut  out  of  it, 
a  separate  chattel  personal. 

At  common  law,  the  goods  of  an  undertenant  were  Undertenant 
liable  to  be  distrained  upon  for  rent  in  arrear  under  |i°]^ip'\^  jjjg. 
the  head  lease ;    for  the  remedy  of  distress  for  rent  tress  for  rent 
service  was  in  general  available  against  all  goods  which  iie^ci  lease, 
were  upon  the  land  charged  with  the  rent,  irrespective 
of  their  ownership  (s).      But  we  have  seen  that  the 
goods  of  undertenants  holding  at  a  rack-rent  payable 
by  equal  instalments  not  less  often  than  every  quarter 
and  of  lodgers  are  now  protected  from  distress  on  the 
conditions  and  with  the  exceptions  specified  in  an  Act 
of  1908  (t).    An  undertenant  is  also  liable  to  be  ejected  And  to  be 
by  the  superior  landlord  in  case  the  head  lease  be  deterniinatioa 
determined  under  a  proviso  for  re-entry  therein  con-  of  the  head 

,    .       ,  i       r    ii  !_  1  lease  under 

tamed  on  non-payment  oi  the   rent  reserved  or  on  a  condition 
breach  of  any  covenant  made  by  the   head  lease  {ii).  ^^  re-entry. 
An    undertenant   is,  however,   entitled   to    the  same  Relief  to 
equitable   and  statutory   relief  against   forfeiture  for  "uderteuant 

^  JO  against  for- 

feiture of 
the  laud  in  equity  ;  ante,  p.  188  :  (0  Ante,  p.  33(J.  <^l,g  ],ead 

Fatman  v.  IlarlaiiJ,  17  Ch.   D.  (m)  Burt  v.  Gray,  IS'Jl,  2  Q.B.   lease. 

iM^'ii;  John,  &i:.,  Co.  v.  Holmes,  98,  deciding  that  an  undertenant 
1900, 1  Ch.  188  ;  see  Hall  v.  Ewin,  had  no  cluim  to  the  relief  given 
37  Ch.  D.  74.  to  a  "  lessee"  by  the  Conveyanc- 

es) South  of  England  Dairies,       iug  Act  of  1881  against  forfeiture 
Ltd.  V.  Bahr,  1900,  li  Cli.  (j31.  lor  breach  of  a  covenant  in  the 

(s)   Ante,   jip    07.    iVM:    Hni-       head    lease;  ante,  pp.   33G,  3."7, 
wood  V.  Bone,  13  Q.  B.  D.  179.  512  -514. 
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Underlease 
not  deter- 
mined by 
surrender  of 
the  head 
lease. 


non-payment  of  the  rent  under  the  head  lease,  on 
payment  of  all  arrears  and  costs,  as  the  lessee  him- 
self (r).  And  by  the  Conveyancing  Act,  1892  (.r), 
where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any 
covenant,  proviso,  or  stipulation  in  a  lease,  the  Court 
may,  on  ai^plication  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised 
in  the  lease,  or  any  part  thereof,  either  in  the  lessor's 
action  (if  any)  or  in  any  action  brought  by  such  person 
for  that  purpose,  make  an  order  vesting,  for  the  whole 
term  of  the  lease  or  any  less  term,  the  property  com- 
prised in  the  lease,  or  any  part  thereof,  in  any  person 
entitled  as  underlessee  to  any  estate  or  interest  in 
such  property,  upon  such  conditions,  as  to  execution 
of  any  deed  or  other  document,  payment  of  rent,  costs, 
expenses,  damages,  compensation,  giving  security,  or 
otherwise,  as  the  Court  in  the  circumstances  of  each 
case  shall  think  fit ;  but  in  no  case  shall  any  such  under- 
lessee  be  entitled  to  require  a  lease  to  be  granted  to 
him  for  any  longer  term  than  he  had  under  his 
original  sub-lease.  Under  this  Act,  an  undertenant 
may  be  relieved  against  a  forfeiture  for  breach  of 
covenant  contained  in  the  head  lease,  in  cases  where 
the  lessee  himself  would  ])e  without  remedy  under  the 
Act  of  1881  (//),  for  instance,  on  breach  of  a  covenant 
against  assigning  without  the  lessor's  licence  (~),  or 
to  pay  the  rent  (a).  But  he  cannot  obtain  relief 
under  this  Act  after  the  superior  landlord  has  actually 
re-entered  (h).  An  underlease  is  not  determined  if,  with- 
out the  undertenant's  concurrence,  the  head  lessee 
surrender  the  original  term  to  the  superior  landlord. 


(r)  Ante,  p.  337,  and  n.  (e)  : 
Humphreys  v.  3Iorten,  1905,  1 
Ch.  739. 

(x)  Stat.  55  &  56  Vict.  c.  13,  s.  4. 

iy)  Ante,  pp.  513,  514. 

(2)  Warden!^  of  Chohneley  School 
V.   iSeicell,   1894,   2    Q.   B.   90G; 


Jmray  v.  Oalcshette,  1897,  2  Q.  B, 
218. 

(a)  Gray  v.  BonsaU,  1904,  1 
K.  B.  601. 

(fe)  Ante,  p.  515.  and  n.  (s); 
Humphreiis  v.  Morten,  1905,  1 
Ch.  739,  741. 
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For  although  the  lessee  may  thus  extinguish  his  own 
interest  in  the  original  term  (c),  he  has  no  power  so 
to  affect  the  interests  of  his  undertenants  or  other 
grantees  (il). 

In  ^Middlesex  or  Yorkshire,  underleases  and  assign-  Lands  in 
meuts  thereof  are  voidable,  if  not  registered,  in  the  l,^  YorkaViirc. 
same  manner  and  with  the  like  exceptions  as  leases 
from  the  freeholder  and  assignments  of  such  leases  (c) . 
And  the  provisions  of  the  Land  Transfer  Act,  1897  (,/'),  Lands  in  a 
with  respect  to  compulsory  registration  apply  to  under-  registration, 
leases  and  assignments  thereof  in  like  manner  and 
with  the  like  exceptions  as  to  leases  from  the  freeholder 
and  assignments  of  the  same  (fi). 

By  the  common  law,  if  a  married  woman  were  Husband's 
possessed   of   a   term   of  years,    her   husband   might  "ffe'rtem'at 
dispose  of  it  at  any  time  during  the  coverture,  either  f^ominf^n  I'^w. 
absolutely   or   by   way   of   mortgage  (It)  ;    and   if    he 
survived  her,  he  became  entitled  to  it  by  his  marital 
right  (/).     But  if  he  died  in  her  lifetime,  it  survived 
to  her,  and  his  will  alone  was  not  sufficient  to  deprive 
her  of  it  (/.).     And  if  a  trustee  were  possessed  of  a  wife's  oquit- 

•    1  •,      able  interest 

term  of  years  on  trust  tor  a  married  woman,  equity  in  a  term  of 
gave  her  husband  similar  rights  over  her  equitable  •^■*''*'"^- 
interest  therein  (/) ;  subject  however  to  the  assertion  wife's  equity 
by  the  wife  of  her  equity  to  a  settlement,  or  right  to  m^nt. 
have  a  provision  secured  for  herself  and  her  children 

(c)  Above,  pp.  340,  3H.  &  S.  GO:^,  007. 

(d)  JJarenporCs  case,  8  Rep.  (»')  Co.  Litt,  46  b,  351  a;  see 
144;  Mellor  v.  Wathim,  I;.  R.  ante,  p.  400;  Wms.  Couv.  Stat. 
9    Q.  B.  400 ;    David   v.    Sabin,       374.  375,  452. 

1893.  1  Cb.  .'523,  533;  Le8c/t«i/a8  (/.)  2    Black.    Coram."  434;    1 

V.  Hoo?/,  rJOS,  1  Ch.  041,  eoL  Rop.   Husb.  &   Wife,    173.   177; 

(e)  Ante,  pp.  500,  517.  Doe  d.  Shaw  v.  Steward,  1  A.  &  E. 
(/)  Stat.  GO  &  01  Vict.  c.  G5,  300. 

B.  20;  ante,  p.  214.  (I)  Donne  v.  Harf,  2  R.  *  M. 

(g)  Sects.  22  (0).  24.  and  First  360;  Be  IJell'tmy.  Elder  v.  iVcn- 

Scbedule ;  Laud  Transfer  Rules,  son,  25  Cli.  D.  ti20 ;  see  Duherhj 

li)()3,  No3.  08—70,  (1008)  IV.  v.  Day,  10  Beav.  33,  10  Jur.  581. 

(ft)  Hill  V.  Edmonds,  5  De  Gex 
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Wife  trustee 
of  a  term. 


by  settlement  of  the  rents  and  profits  of  the  term,  or 
part  thereof,  on  trust  for  that  purpose  (m).     But  if  the 
trust  were  for  the  wife's  separate  use,  she  was  entitled 
to  enjoy  and  dispose  of  her  interest  as  fully  as  if  she 
were  a  feme  sole  (n).     And  now,  if  a  term  of  years  or 
any  equitable   interest  therein   belong  to  a  married 
woman  as  her  separate  property  under  the  Married 
Women's  Property  Act,  1882,  she  will  be  entitled  to 
hold  and  dispose  of  the  same  in  the  same  manner  as 
if  she  were  a  feme  sole  (o) .     If,  however,  she  make  no 
disposition  of  such  a  term  in  her  lifetime  or  by  her 
will,  her  husband  will  become  entitled  thereto  at  her 
death  in  his   marital  right,  without  taking  out  ad- 
ministration to  her  effects  (jj).     If  a  married  woman 
be  entitled  to  a  term  of  years  as  trustee,  she  can  now 
dispose  thereof  as  if  she  were  a  feme  sole,  and  past 
dispositions  of  such  a  term  made  by  a  married  woman 
alone  after  the  year  1882  are  validated  and  confirmed 
by  the  Married  Women's  Property  Act,  1907  (q). 


Eenewable 

leases. 


In  many  cases  landlords,  particularly  corporations, 
are  in  the  habit  of  granting  to  their  tenants  fresh 
leases,  either  before  or  on  the  expiration  of  existing 
ones.  In  other  cases  a  covenant  is  inserted  to  renew 
the  lease  on  payment  of  a  certain  fine  for  renewal; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to 


(m)  Hanson  v.  Keating,  4  Hare, 
1  :  see  Wms.  Pers.  Prop.  494, 
1 Gth  ed. 

(/()  See  ante,  pp.  313— :]16. 
Tbe  IMarried  Womtu's  Propertv 
Act,  1870  (stat.  38  A:  34  Vict, 
o.  93,  s.  7,  now  repealed,  see 
ante,  p.  316),  provided  that,  where 
any  woman  married  after  the 
passing  of  the  Act  (9th  Au». 
1870)  should  during  her  marriage 
become  entitled  tu  any  personal 
property  (which  would  seem  to 
include  leaseholds)  as  next  of  kin 
or  one  of  the  next  of  kin  of  an 


intestate,  such  property  should, 
subject  and  without  prejudice 
to  the  trusts  of  any  settlement 
aflecting  the  same,  belong  to  her 
for  her  separate  use. 

(o)  Stat.  45  &  46  Vict.  c.  75, 
ss.  1  (sub-s.  1),  2,  5 ;  ante,  pp. 
317 — 320;  see  Wms.  Conv.  Stat. 
382,  383,  418,  421. 

(p)  Surman  v.  Wliarton,  1891, 
1  Q.  B.  491. 

(q)  Stat.  7  Edw.  VII.  c.  18,  s.  1, 
saving  titles  acquired  through 
the  husband  alone  before  tlie  year 
1908 ;  see  ante,  p.  321  and  n.  (y). 
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time  as  each  successive  lease  expires  (/).  In  all  these 
cases  the  acceptance  by  the  tenant  of  the  new  lease 
operates  as  a  surrender  in  law  of  the  unexpired  Surrender 
residue  of  the  old  term ;  for  the  tenant  by  accepting  *°  ''^^^" 
the  new  lease  affirms  that  his  lessor  has  power  to 
grant  it ;  and  as  the  lessor  could  not  do  this  during 
the  continuance  of  the  old  term,  the  acceptance  of  such 
new  lease  is  a  surrender  in  law  of  the  former.  But 
if  the  new  lease  be  void,  the  surrender  of  the  old  one 
^^■ill  be  void  also ;  and  if  the  new  lease  be  voidable,  the 
surrender  will  be  void  if  the  new  lease  fail(.s).  It 
appears  to  be  now  settled,  after  much  difference  of 
opinion,  that  if  a  new  lease  be  granted  to  another 
person  with  the  consent  of  the  tenant,  who  gives  up 
possession  of  the  premises,  that  is  an  implied  surrender 
of  the  old  term  (t).  Whenever  a  lease,  renewable 
either  by  favour  or  of  right,  is  settled  in  trust  for  one 
person  for  life  with  remainders  over,  or  in  any  other 
manner,  the  benefit  of  the  expectation  or  right  of 
renewal  belongs  to  the  persons  from  time  to  time 
beneficially  interested  in  the  lease :  and  if  any  other 
person  should,  on  the  strength  of  the  old  lease,  obtain  a 
new  one,  he  will  be  regarded  in  equity  as  a  trustee  for 
the  persons  beneficially  interested  in  the  old  one  (n).  So 
the  costs  of  renewal  are  apportioned  between  the  tenant 
for  life  and  remaindermen  according  to  their  respective 
periods  of  actual  enjoyment  of  the  new  lease  (r). 

((■)  Iqrjulden  v.   May,    9    Ves.  i^/.,  190S,  2  K.  B.  I2l> 

323,  7  East,  237,  8   K.  K.  623;  (t)  See  Lyou  v.  Reed,  13  M.  .t 

Hare  v.  Bunjes,  4  K.  &  J.  45.     It  AV.    285,   30ti ;    Creagh   v.  JJlooti, 

is  held  thnt  such  covenants  are  3  Jones  &  Lat.  133,  \V,0;  Nichelj'ii 

free  from  objection  on  the  score  v.    Athemtone,    10    Q.    I}.    Di-j.  • 

of  )ierpeluity ;  see  4  K.  &  J.  57:  M-Doiniell  v.  Pope,  9  Hare,  705; 

42  Sol.  J.  G30  (by  the  writer).  Ikirmm  v.  Gent,  1  H.  &  N.'  744; 

(.x)  /re'.s-  ccm;  5  liep.  lib;  Ror  WalUs  v.  Himds,  18;»3,  2  Ch.  75; 

d.  Earl  of  Ba-kelry  v.  Arrlihishop  cf.  anti',  p.  ICO,  ii.  (c). 

of  York,  0  East,  86,  S  K.  R.  413;  (u)  Ruwe  v.  CliiclieKler.  Ambl. 

Doed.Earlof  EqremoiitwCoiirte-  715;    Giildiiig.^    v.    Gidiliiigs,    3 

nay,  11  Q.  B.  7U2;  Doe  d.  Rid-  Russ.  241;   Tanner  v.  Elicurthi/, 

dulph   V.   Foole,   11    Q.    B.  713;  4Beav.  487;  Clegg  v.  FUhivich,' i 

Ticky.  London  United  Tramways,  Mac.  &  G.  294.     See  ante,  p.  1S4. 

(t)   White  V.  ]yhile,  0  Ves.  554,  9  Yes.  5G0,  4  R.  R.  101 ;  Allaii  v. 

W.R.P.  34 
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Compensii-  Before  the  year  187(5  the  tenant  of  an  agricultural 

tion  to  .  ''  ,    "  . 

tenants  for  holding  had  no  right  to  exact  compensation  from  his 
provements.  I'^'^cllord  for  any  improvements  (r)  which  he  might 
have  made  during  his  tenancy ;  except  under  an 
express  agreement  with  the  landlord  or  by  virtue  of 
the  custom  of  the  country  where  the  holding  layOy). 
An  Act  of  1875  {z)  made  provision  for  the  compensation 
of  tenants  of  agricultural  holdings  for  improvements 
made  by  them.  But  the  operation  of  that  Act 
might  be  excluded  by  agreement  between  landlord 
and  tenant  (a) ;  and  in  practice  this  was  usually  done. 
The  Act  was  repealed  by  the  Agricultural  Holdings 
(England)  Act,  1883  (/>) ;  and  the  law  is  now  con- 
solidated in  the  Agricultural  Holdings  Act,  1908  (c). 

Backhouse,  2  V.  &  B.  65,  Jac,  631 ;  13  R.  R.  23,  23  E.  R.  167;  Green- 
wood V.  Evaiis,  4  Beav.  44 ;  Jonea  v.  Jones,  5  Hare,  440 ;  Uudleston 
V.  Whelpdale,  9  Hare,  775 ;  Ainslie  v.  Harcourt,  28  Beav.  313 ;  Brad- 
ford V.  Brownjohn,  L.  R.  3  Ch.  711;  Re  Baring,  1893,  1  Ch.  61. 
Special  provisions  have  been  made  by  Parliament  for  facilitating  the 
procurino;  and  granting  of  renewals  of  leases  when  any  of  the  parties 
are  infants,  idiots  or  lunatics  ;  also  for  enabling  trustees  of  renewable 
leaseholds  to  renew  the  leases,  and  to  raise  money  by  mortgage  to 
pay  for  such  renewal.  A  statute  of  the  year  1860  made  provision 
for  facilitating  the  purchase  by  trustees  of  renewable  leaseholds  of 
the  reversion  of  the  land,  when  it  belongs  to  an  ecclesiastical  cor- 
poration, and  for  raising  money  for  that  purpose  by  sale  or  mortgage  ; 
also  for  the  exchange  of  part  of  the  lands,  comprised  in  any  renewable 
lease,  for  the  reversion  in  otiier  part  of  the  same  lands,  so  as  thus  to 
acquire  the  entire  fee  simple  in  a  part  of  the  lands  instead  of  a  renew- 
able lease  of  the  whole.  As  we  have  seen,  capital  money  arising 
under  the  Settled  Land  Act,  1882,  may  be  applied  in  purchase  of  the 
reversion  or  freehold  in  fee  of  any  settled  leasehold  land ;  and  the 
tenant  for  life  now  has  power  to  exchange  any  part  of  the  settled 
land  for  other  land.  See  stats.  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  ss.  12, 
14—18,  20,  21 ;  53  Vict.  c.  5,  ss.  116,  120—124 ;  56  &  57  Viet.  c.  53, 
s.  19;  replacing  51  &  52  Vict.  c.  59,  ss.  10,  11 ;  23  &  24  Vict.  c.  124, 
83.  35 — 39;  ante,  pp.  123 — 125. 

{x)  As  to  the  removal  of  build-  (z)  Stat.  38  &  39  Vict.  c.  92, 

ings  and  fixtures  erected   by  a  amended  by  stat.  39  &  40  Vict, 

tenant  for  agricultural  purposes,  c.  74. 

see  Wms.  Pers.  Prop.  132—134,  (a)  See  stat.  38  &  39  Vict.  c.  92, 

16th  ed. ;  stat.  8  Edw.  VII.  c.  28,  ss.  54—57. 

s.  21.  (6)  Stat.  46  &  47  Vict.  c.  61  ; 

(y)  See  Hutton  v.  Warren,  1  M.  amended  by  53  &  54  Vict.  c.  57  : 

&  W.  466;  notes  to  Wigglesworth  58  &  59  Vict.  c.  27  (as  to  market 

V.    Dallison,    1    Snuth,    L.    C. ;  gardens) ;    63   &   64  A'ict.   c.   50 

Bradburn   v.  Foley,  3  C.  P.  D.  and  6  Edw.  VII.  c.  56. 

129,  134.  (c)  Stat.  8  Edw.  VII.  c.  28. 
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Under  this  Act,  where  the  tenant  (d)  oi  a  holding,  to 
which  the  Act  apphes  (c),  has  made  thereon  any 
improvement  of  the  kind  specified  in  the  Act,  he  is 
entitled  at  the  determination  of  his  tenancy  on  quitting 
his  holding  to  obtain  from  the  landlord,  as  compensa- 
tion under  the  Act  for  such  improvement,  such  sum 
as  fairly  represents  the  value  of  the  improvement  to 
an  incoming  tenant  (/).  Compensation  is  not  payable 
under  this  Act  for  the  erection  of  buildings  and  other 
permanent  improvements  specified  in  the  Act,  unless 
executed  with  the  consent  in  writing  of  the  landlord 
previously  obtained  (V/) ;  or  for  drainage,  unless  the 
tenant  has  complied  with  the  conditions  of  the  Act 
in  giving  to  the  landlord  or  his  agent  due  notice  of 
intention  to  execute  such  an  improvement  (h).  But 
compensation  may  be  obtained  for  the  improvement 
of  the  land  by  the  application  of  purchased  manure 
and  in  other  ways  described  in  the  Act,  although 
the  consent  of  the  landlord  should  not  have  been 
obtained  (/).  For  improvements  of  the  kind  last  men- 
tioned, fair  and  reasonable  compensation,  payable 
under  an  agreement  in  writing,  may  be  substituted 

(d)  In  this  Act  "tenant"  are  to  be  adjusted  in  the  same 
means  the  holder  of  land  under  way ;  stat.  S  Edw.  VII.  c.  28,  ss. 
a  contract  of  tenancy  for  a  term       6,  13. 

of  years,  or  for  lives,  or  for  lives  (g)  Stat.  8  Edw.  VII.  c.  28,  s.  2. 

and  years,  or  from  year  to  year ;  (h)  Sects.  3,  45. 

sect.  48  (1).  (i)  See  sect.  1  and  First  Sclie- 

(e)  See  ante,  p.  502.  Stat.  50  dule,  Part  III.  Special  provisions 
&  51  Vict.  c.  20  secures  to  the  arc  made  as  to  compensation  for 
tenants  of  allotments  of  not  more  improvements  begun  during  the 
tlian  two  acres  cultivated  as  a  last  year  of  tenancy ;  see  sect.  9. 
farm  or  garden  compensation  for  And  compensation  lor  any  iiu- 
crops  left  in  the  ground  at  the  provement  made  or  begun  before 
end  of  their  tenancies.  the  1st  Jan.,  1909,  or  made  upon 

(/)  The  amount  and  time  and  a  holding  held  under  a  contract 

mode  of  payment  of  compensation  of  tenancy  (other  tiian  from  year 

is  to  be  settled  by  agreement,  or  to  year)  current  on  the  1st  Jan., 

by  arbitration  as  prescribed   by  1884,  is  to  be  such  as  might  have 

the  Act   in   case   of  difference;  been  claimed  if  tlie  Act  had  not 

and  claims  by  a  tenant  entitled  passed  (see  ante, p.  530,  u.  (6)),  but 

to  compensation    under   custom,  the  procedure  for  tlie  ascertain- 

agreement  or  otherwise    for  any  meut  and  recovery  thereof  is  to 

improvement  specified  in  the  Act  be  that  provided  by  the  Act. 
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Compensa- 
tion for 
damage  by 
game  and 
xmreasonable 
disturbance. 


for  compensation  under  the  Act  (/.).  But  any  contract 
made  by  a  tenant,  by  virtue  of  which  he  is  deprived 
of  his  right  to  claim  compensation  under  this  Act  in 
respect  of  any  improvement  described  therein  is  void 
so  far  as  it  deprives  him  of  that  right  (I).  The  Act 
also  contains  provisions  giving  to  the  tenant  the  right, 
notwithstanding  any  agreement  to  the  contrary,  to  com- 
pensation for  damage  to  his  crops  from  game  (in)  and 
for  unreasonable  disturbance  as  therein  described  (??). 


Power  to 
charge  hold- 
ing with 
repayment. 


Trustee 
hmdlord. 


A  landlord,  on  paying  to  the  tenant  the  amount 
due  to  him  under  this  Act,  or  under  custom  or 
agreement,  or  otherwise  in  respect  of  compensation 
for  any  of  the  permanent  improvements  specified  in 
the  Act,  or  on  expending  such  amount  as  may  be 
necessary  to  execute  an  improvement  by  drainage, 
w^hich  the  landlord  has  undertaken  to  execute  himself 
in  accordance  with  the  Act  (o),  may  obtain  from  the 
Board  of  Agriculture  an  order  in  favour  of  himself, 
his  executors,  administrators  or  assigns,  charging  the 
holding,  or  any  part  thereof,  with  the  repayment  of 
the  amount  paid  or  expended  with  such  interest  and 
by  such  instalments,  and  with  such  directions  for 
giving  effect  to  the  charge,  as  the  Board  thinks  fit  (p) . 
Such  a  charge  must  be  registered  in  the  office  of  Land 
Registry  in  order  to  be  valid  as  against  a  purchaser 
for  value  of  the  land,  in  the  same  manner  as  a  land 
improvement  rent-charge  (q) .  Where  the  landlord  is 
entitled  as  trustee,  or  otherwise  than  for  his  own  benefit, 
compensation  is  not  recoverable  against  him  j)ersonally, 
but  is  a  charge  on  and  recoverable  against  the  hold- 
ing only;  and  the  charge  can  be  obtained  from  the 
Board  of  Agriculture  either  by  the  landlord  paying  or 


(/i)  Sect.  4. 

(0  Sect.  5. 

(7rt)  Sect.  10. 

(m)  Sect.  IL 

(o)  See  sect.  3  (3). 


(p)  Sect.  L5  (1). 

(q)  See  sect.  It) ;  stat.  51  &  52 
Vict.  c.  51,  88.  4,  12,  13;  ante,  p. 
430. 
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proposing  to  pay  the  amount  due,  or  in  default  of 
payment  by  the  landlord  for  one  month  1)y  the  tenant 
in  his  own  favour  (/•). 

We  now   come   to  consider   those   long  terms   of  Long  terms 
years  of  which  frequent  use  is  made  in  conveyancing,  *^*  y^*'**- 
generally  for  the  purpose  of  securing  the  payment  of 
money.     For  this   purpose   it   is  obviously  desirable 
that  the  person  who  is  to  receive  the  moue}'  should 
have   as   much    powder   as   possible    of   realising   his 
security,  whether  by  receipt  of  the  rents  or  by  selling 
or   pledging  the  land ;  at  the   same   time  it  is  also 
desirable  that  the  ownership  of  the  land,  subject  to 
the  payment  of  the  money,  should  remain  as  much  as 
possible  in  the  same  state  as  before,  and  that  when 
the  money  is  paid,  the  persons  to  whom  it  was  due 
should  no  longer  have  anything  to  do  with  the  pro- 
perty.    These  desirable  objects  are  accomplished  by 
conveyancers  by  means  of  the  creation  of  a  long  term 
of  years,  say  1000,  which  is  vested  (when  the  parties 
to  be  paid  are  numerous,  or  other  circumstances  make 
such  a  course  desirable),  in  trustees,  upon  trust  out  of 
the  rents  and  profits  of  the  premises,  or  by  sale  or 
mortgage   thereof  for  the  whole  or  any  part  of  the 
term,  to  raise  and  pay  the  money  required,  as  it  may 
become  due,  and  upon  trust  to  permit  the  owners  of 
the  land  to  receive  the  residue  of  the  rents  and  profits. 
By  this  means  the   parties   to   be   paid  have  ample  The  jiaitioa 
security  for  the  payment  of  their  mone}'.     Not  only  gl'curity. 
have  their  trustees  the  right  to  receive  on  their  behalf 
(if  they  think  fit)  the  whole  accruing  income  of  the 
property,  but  they  have  also  power  at  once  to  dispose 
of    it   for   1000   years   to    come,   a   power   which  is 
evidently  almost  as  effectual  as  if  they  were  enabled 

(r)  Stat.   8   Edw.   VI F.   c.  28.      as  a  laudlord's  charge.    See  sects. 
8.  <5;").      Such  a  charge  must  l>e       19,  ii'>. 
registered  in  the  same   mauner 
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The  owner- 
ship of  the 
land,  subject 
to  the  pay- 
ment, re- 
mains as 
before. 


to  sell  the  fee  simple.  Until  the  time  of  iDayment 
comes  the  owner  of  the  land  is  entitled,  on  the  other 
hand,  to  receive  the  rents  and  profits,  by  virtue  of  the 
trust  under  which  the  trustees  may  be  compelled  to 
permit  him  so  to  do.  So,  if  part  of  the  rents  should 
be  required,  the  residue  must  be  paid  over  to  the 
owner ;  but  if  non-payment  by  the  owner  should 
render  a  sale  necessary,  the  trustees  will  be  able  to 
assign  the  property,  or  any  part  of  it,  to  any  pur- 
chaser for  1000  years  without  any  rent.  But  until 
these  measures  may  be  enforced,  the  ownership  of  the 
land,  subject  to  the  payment  of  the  money,  remains  in 
the  same  state  as  before.  The  trustees,  to  whom  the 
term  has  been  granted,  have  only  a  chattel  interest ; 
the  legal  seisin  of  the  freehold  remains  with  the 
owner,  and  may  be  conveyed  by  him,  or  devised  by 
his  will,  or  will  descend  to  his  heir,  in  the  same 
manner  as  if  no  term  existed,  the  term  all  the  while 
still  hanging  over  the  whole,  ready  to  deprive  the 
owner  of  all  substantial  enjoyment,  if  the  money 
should  not  be  paid. 


Proviso  for 

cesser. 


If,  however,  the  money  should  be  paid,  or  should 
not  ultimately  be  required,  different  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over 
the  property.  The  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it 
is  created  being  fully  performed  and  satisfied,  or 
becoming  unnecessary  or  incapable  of  taking  efi'ect  (s). 
This  proviso  for  cesser,  as  it  is  called,  makes  the  term 
endure  so  long  only  as  the  purposes  of  the  trust 
requii-e ;  and,  when  these  are  satisfied,  the  term 
expires  without  any  act  to  be  done  by  the  trustees; 

(«)  See  Sugd.  V.  &  P.  621. 
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their  title  at  once  ceases,   and   they  cannot,  if  they 
would,  any  longer  intermeddle  with  the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  which  it  is  created,  there  is 
still  a  method  of  getting  rid  of  the  term,  without  dis- 
turbing the  ownership  of  the  lands  which  the  term 
overrides.     The  lands,   in   such  cases,    it   should   be 
observed,   may   not,   and   seldom   do,    belong  to  one 
owner   for  an  estate   in   fee    simple.     The    terms   of  Terms  are 
which  we  are  now  speaking  are  most  frequently  created  securini,^ 
by  marriage  settlements,  and  are  the  means  almost  poi'tioi^s- 
invariably   used    for    securing   the    portions   of    the 
younger  children ;  whilst  the  lands  are  settled  on  the 
eldest  son  in  tail(0.     But,  on  the  son's  coming  of 
age,  or  on  his  marriage,  the  lands  are,  for  the  most 
part,  as  we  have  before  seen  (u),  resettled  on  him  for 
life  only,  with   an   estate   tail   in    remainder   to   his 
unborn  eldest  son.     The  owner  of  the  lands  is  there- 
fore probably  only  a  tenant  for  life,   or   perhaps  a 
tenant   in   tail.     But,   whether   the   estate   be   a   fee  Any  estate  of 
simple,  or  an  estate  tail,  or  for  life  only,  each  of  these  larger  estate 
estates  is,  as  we  have  seen,  an  estate  of  freehold  (/r),  than  a  term 

.       '  .  ^         of  years. 

and,  as  such,  is  larger,  in  contemplation  of  law,  than 
any  term  of  years,  however  long.  The  consequence 
of  this  legal  doctrine  is,  that  if  any  of  these  estates 
should  happen  to  be  vested  in  any  person,  who  at  the 
same  time  is  possessed  of  a  term  of  years  in  the  same 
land,  and  no  other  estate  should  intervene,  the  estate 
of  freehold  will  infallibly  swallow  up  the  term,  and 
yet  be  not  a  bit  the  larger.  The  term  will,  as  it  is  ' 
said,  be  mevficd  in  the  estate  of  freehold  (.r).  Thus,  iMergerof 
let  A.  and  B.  be  tenants  for  a  term  of  1000  years,  and 
subject  to  that  term  let  C.  be  tenant  for  his  life  ;  if 
now  A.  and  B.  should  assign  their  term  to  C.  (which  | 

(t)  See  the  form  of  settlement  (w)  Ante,  p.  04. 

given  in  Part  VI.,  2^"8<.  (a^)  3  I'rest.   Con  v.   210.      See 

(?0  A7ife,  p.  101.  ante,  pp.  :i40,  371. 
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Surrender. 


Surrenders 
now  to  be 
by  deed. 


assignment  under  such  circumstances  is  called  a  ^ni'- 
rvnihr),  C.  will  still  be  merely  tenant  for  life  as  before. 
The  term  will  l)e  gone  for  ever  ;  yet  C.  will  have  no 
right  to  make  any  disposition  to  endure  beyond  his 
own  life.  He  had  the  legal  seisin  of  the  lands  before, 
though  A.  and  B.  had  the  possession  by  virtue  of  their 
term ;  now,  he  will  have  both  legal  seisin  and  actual 
possession  during  his  life,  and  A.  and  B.  will  have 
completely  given  up  all  their  interest  in  the  premises. 
Accordingly,  if  A.  and  B.  should  be  trustees  for  the 
purposes  we  have  mentioned,  a  surrender  by  them  of 
their  term  to  the  legal  owner  of  the  land,  will  bring 
back  the  ownership  to  the  same  state  as  before.  By 
the  Keal  Property  Act,  1845  {y),  a  surrender  in  writing 
of  an  interest  in  any  tenements  or  hereditaments,  not 
being  a  copyhold  interest,  and  not  being  an  interest 
which  might  by  law  have  been  created  without  writing, 
shall  be  void  at  law  unless  made  bv  deed. 


Accidental 
mersrer. 


The  merger  of  a  term  of  years  is  sometimes  occa- 
sioned by  the  accidental  union  of  the  term  and  the 
immediate  freehold  in  one  and  the  same  person.  Thus, 
if  the  trustee  of  the  term  should  purchase  the  free- 
hold, or  if  it  should  be  left  to  him  by  the  will  of  the 
former  owner,  or  descend  to  him  as  heir  at  law,  in 
each  of  these  cases  the  term  will  merge.  So  if  one  of 
two  joint  holders  of  a  term  obtain  the  immediate  free- 
hold, his  moiety  of  the  term  will  merge  ;  or  con- 
versely if  the  sole  owner  of  a  term  obtain  the  im- 
mediate freehold  jointly  with  another,  one  moiety 
of  the  term  will  merge,  and  the  joint  ownership  of 
the  freehold  will  continue,  subject  only  to  the  remain- 
ing moiety  of  the  term  {z).  Merger,  being  a  legal  inci- 
dent of  estates,  formerly  occurred  quite  irrespectively 

(j/)  Stat.  8   &  9  Vict.  c.   lOG,  (z)  Sir   Ralph   Borys   case,   1 

8.  3,  repealing  stut.  7  &  8  Vict.  Vent.  193,  195;  Co.  Litt.  186  a; 

c.  76,  8.  4,  to  the  same  etfeot :  sie  Uniton's  Compendium,  pi.  900. 
ante,  p.  1(50,  n.  (r). 
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of  the  trusts  on  which  they  were  held;  hut  equity 
did  its  utmost  to  prevent  any  injury  l)ein<?  sus- 
tained by  a  cestui  que  trust,  the  estate  of  whose 
trustee  might  accidentally  have  merged  («).  But  the 
Judicature  Act  of  1873  {l>)  provided  that  there  should 
not,  in  future,  be  an}'  merger  by  operation  of  law 
only  of  any  estate,  the  beneficial  interest  in  which 
would  not  be  deemed  to  be  merged  or  extinguished  in 
equity.  The  law,  though  it  did  not  recognise  the 
trusts  of  equity,  yet  took  notice  in  some  few  cases  of 
property  being  held  by  one  person  in  right  of  another, 
or  ill  aiitrr  droit,  as  it  is  called;  and  in  these  cases  the  Estates  held 
general  rule  was,  that  the  union  of  the  term  with 
the  immediate  freehold  would  not  cause  any  merger, 
if  such  union  were  occasioned  by  the  act  of  law,  and 
not  by  the  act  of  the  party.  Thus,  if  a  term  were 
held  by  a  person,  to  whose  wife  the  immediate  free- 
hold afterwards  came  by  descent  or  devise,  such  free- 
hold, coming  to  the  husband  in  right  of  his  wife, 
would  not  have  caused  a  merger  of  the  term  {<■).  So, 
if  the  owner  of  a  term  made  the  freeholder  his 
executor,  the  term  would  not  have  merged  (d)  ;  for 
the  executor  is  recognised  by  the  law  as  usually  hold- 
ing only  for  the  benefit  of  creditors  and  legatees  ;  but 
if  the  executor  himself  should  be  the  legatee  of  the 
term,  it  seems  that,  after  all  the  creditors  have  been 
paid,  the  term  will  still  merge  (c).  And  if  an  executor, 
whether  legatee  or  not,  holding  a  term  as  executor, 
should  jnirrliasi'  the   immediate  freehold,    the    better 

(«)  See  3 1'rest.  ( 'onv.  320, 32 1  :  v.  lihodes,  11K)3,  1  Cli.  031,  G52  ; 

Chambers  v.  Kingham,  10  Cli.  D.  Lea  v.  Thunhtj.  1904,  2  Ch.  T)?. 

743.  (c)  Due  d.   BlviU  v.   Pett,   11 

(/;)  Stat.  36  &  37  Vict.  c.  GO,  A.  &  E.  .S42 ;  J-nea  v.  Duvics,  5 

8.  •l:^,  8ul)-.s.  4,  which  by  sfat.  37  H.  &  N.  7(;t;.  7  H.  &  X.  .")07. 

&  38  Vict.  c.  iS3,  conuiicticed  on  (d)  Co.  Litt.  338  b. 

the  1st  Nov.,  187") ; /Sh'-jo  V.  Z;o(/-  (e)  3    Prcst.    Conv.   310,    311. 

cott,    1892,   3   Ch.    110:   Incjle  v.  See  Ldw  v.  Urlwin,  It!  Sim.  377, 

Vaiujhan    JenMns,    ISKJO,   2    Ch.  aud  Lord  St.  Leonards' commeuta 

3G8 ;    ThellusxoH  v.  Liihlanl,   il>.  on  this  case,  Sugd.  V.  &  P.  507, 

G35  ;  Cdpital  and  Counties  Bank  13th  ed. 
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opinion  is,  that  this  being  his  own  act,  will  occasion 
the  merger  of  the  term,  except  so  far  as  respects  the 
rights  of  the  creditors  of  the  testator  {/) . 


Tlie  term 
might  have 
been  kept 
on  foot. 


Assignment 
in  trnst  to 
attend  the 
inheritance. 


Case  of  a 
rent-charge. 


Consequence 
of  a  surrender 
of  the  term. 


There  was  formerly  another  method  of  disposing 
of  a  term  when  the  purposes  for  which  it  was  created 
had  been  accomplished.  If  it  were  not  destroyed  by 
a  proviso  for  cesser,  or  by  a  merger  in  the  freehold,  it 
might  have  been  kept  on  foot  for  the  benefit  of  the 
owner  of  the  property  for  the  time  being.  A  term,  as 
we  have  seen,  is  an  instrument  of  great  power,  yet 
easily  managed ;  and  in  case  of  the  sale  of  the 
property,  it  might  have  been  a  great  protection  to 
the  purchaser.  Suppose,  therefore,  that,  after  the 
creation  of  such  a  term  as  we  have  spoken  of,  the 
whole  property  had  been  sold.  The  purchaser,  in 
this  case,  often  preferred  having  the  term  still  kept 
on  foot,  and  assigned  by  the  trustees  to  a  new  trustee 
of  his  own  choosing,  in  trust  for  himself,  his  heirs  and 
assigns  ;  or  as  it  was  technically  said,  in  trust  to  attend 
the  inheritance.  The  reason  for  this  proceeding  was 
that  the  former  owner  might,  possibly,  since  the  com- 
mencement of  the  term,  have  created  some  incum- 
brance upon  the  property,  of  which  the  purchaser  was 
ignorant,  and  against  which,  if  existing,  he  was  of 
course  desirous  of  being  protected.  Suppose,  for 
instance,  that  a  rent-charge  had  been  granted  to  be 
issuing  out  of  the  lands,  subsequently  to  the  creation 
of  the  term :  this  rent-charge  of  course  could  not 
affect  the  term  itself,  but  was  binding  only  on  the 
freehold,  subject  to  the  term.  The  purchaser,  there- 
fore, if  he  took  no  notice  of  the  term,  bought  an  estate, 
subject  not  only  to  the  term,  but  also  to  the  rent- 
charge.  Of  the  existence  of  the  term,  however,  we 
suppose  him  to  have  been  aware.  If  now  he  should 
have  procured  the  term  to  be  surrendered  to  himself, 

(/)  Sugd.  V.  &  P.  505, 13th  ed. 
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the  unknown  rent-charge,  not  being  any  estate  in  the 
land,  would  not  have  prevented  the  union  and  merger 
of  the  term  in  the  freehold.  The  term  would  con- 
sequently have  been  destroyed,  and  the  purchaser 
would  have  been  left  without  any  protection  against 
the  rent-charge,  of  the  existence  of  which  he  had  no 
knowledge,  nor  any  means  of  obtaining  information. 
The  rent-charge  by  this  means  became  a  charge,  not 
only  on  the  legal  seisin,  but  also  on  the  possession  of 
the  lands,  and  was  said  to  be  accelerated  by  the 
merger  of  the  term  (r/).  The  preferable  method,  there- 
fore, always  was  to  avoid  any  merger  of  the  term ;  but 
on  the  contrary,  to  obtain  an  assignment  of  it  to  a  The  term 
trustee  in  trust  for  the  purchaser,  his  heirs  and  assigns,  been  as^iVned 
and  to  attend  the  inheritance.  The  trustee  thus  to  attend  the 
became  possessed  of  the  lands  for  the  term  of  1000 
years ;  but  he  was  bound,  by  virtue  of  the  trust,  to 
allow  the  purchaser  to  receive  the  rents,  and  exercise 
what  acts  of  ownership  he  might  please.  If,  however, 
any  unknown  incumbrance,  such  as  the  rent-charge 
in  the  case  supposed,  should  have  come  to  light,  then 
was  the  time  to  bring  the  term  into  action.  If  the 
rent-charge  should  have  been  claimed,  the  trustees  of 
the  term  would  at  once  have  interfered,  and  informed  j 
the  claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  the  term 
was  over,  which  was  in  effect  a  postponement  sine  die. 
In  this  manner,  a  term  became  a  valuable  protection 
to  any  person  on  whose  behalf  it  was  kept  on  foot,  as 
well  as  a  source  of  serious  injury  to  any  incumbrancer, 
such  as  the  grantee  of  the  rent-charge,  who  might 
have  neglected  to  procure  an  assignment  of  it  on  his 
own  behalf,  or  to  obtain  a  declaration  of  trust  in  his 
favour  from  the  legal  owner  of  the  term.  For  it  will 
be  observed  that,  if  the  grantee  of  the  rent-charge 
had  obtained  from  the  persons  in  whom  the  term  was 

(;/)  3  Prest.  Conv.  460. 
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If  the  pur- 
cliaser  had 
notice  of  the 
incumbrauce 
at  the  time  of 
his  purchase, 
lie  could  not 
use  the  term. 


An  exception. 


Dower  barred 
by  assign- 
ment of  term. 


vested  a  declaration  of  trust  in  liis  Ijehalf,  they 
would  have  been  bound  to  retain  the  term,  and 
could  not  lawfully  have  assigned  it  to  a  trustee  for  the 
jnirchaser. 

If  the  purchaser,  at  the  time  of  his  purchase, 
should  have  had  notice  of  the  rent-charge,  and  should 
yet  have  procured  an  assignment  of  the  term  to  a 
trustee  for  his  own  benefit,  the  Court  of  Chancery 
would,  on  the  first  principles  of  equity,  have  prevented 
his  trustee  from  making  any  use  of  the  term  to  the 
detriment  of  the  grantee  of  the  rent  charge  (/()•  Such 
a  proceeding  would  evidently  be  a  direct  fraud,  and  not 
the  protection  of  an  innocent  purchaser  against  an 
unknown  incumbrance.  To  this  rule,  however,  one 
exception  was  admitted,  which  reflects  no  great  credit 
on  the  gallantry,  to  say  the  least,  of  those  who  pre- 
sided in  the  Court  of  Chancery.  In  the  common 
case  of  a  sale  of  lands  in  fee  simple  from  A.  to  B.,  it 
was  holden  that,  if  there  existed  a  term  in  the  lands, 
created  prior  to  the  time  when  A.'s  seisin  commenced, 
or  prior  to  his  marriage,  an  assignment  of  this  term 
to  a  trustee  for  B.  might  be  made  use  of  for  the 
purpose  of  defeating  the  claim  of  A.'s  wife,  after  his 
decease,  to  her  dower  out  of  the  premises  (/)•  Here  B. 
evidently  had  notice  that  A.  was  married,  and  he 
knew  also  that,  by  the  law,  the  widow  of  A.  would, 
on  his  decease,  be  entitled  to  dower  out  of  the  lands. 
Yet  the  Court  of  Chancery  permitted  him  to  procure 
an  assignment  of  the  term  to  a  trustee  for  himself, 
and  to  tell  the  widow  that,  as  her  right  to  dower  arose 
subsequently  to  the  creation  of  the  term,  she  must 
wait  for  her  dower  till  the  term  was  ended.  We  have 
already  seen  (/.),  that,  as  to  all  women  married  after 
the  1st  of  Januarv,  1834,  the  right  to  dower  has  been 


(ft)  Willourihby   v.    Willoughby, 
1  T.  R.  763,  1  K.  R.  397. 
(/)  Sugd.  V.  &  P.  510,  13th  ed.  ; 


Co.  Litt.  208  a,  n.  (1). 
(A-)  Ante,  p.  32G. 
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placed  at  the  disposal  of  their  husbands.  Such 
husbands,  therefore,  had  no  need  to  request  the  con- 
currence of  their  wives  in  a  sale  of  their  lands,  or  to 
resort  to  the  device  of  assigning  a  term,  should  this 
concurrence  not  have  been  obtained. 

When  a  term  had  been  assigned   to   attend   the  Tiia  owner  of 

.    ,       .,  ,,  £  ^      •    ^       -L  1    the  inherit- 

mheritance,  the  owner  oi    such  inheritance  was  not  ance  subject 
regarded,  in  consequence  of  the  trust  of  the  term  in  toanattcn- 
his   favour,   as    having   any   interest   of    a    personal  a  mil  estate, 
nature,  even  in  contemplation  of  equity;  but  as,  at 
law,  he  had  a  real  estate  of  inheritance  in  the  lands, 
subject  to  the  term,  so,  in  equity,  he  had,  by  virtue 
of  the  trust  of  the  term  in  his  favour,  a  real  estate 
of   inheritance   in  immediate   possession  and  enjoy- 
ment (/).     If  the  term  were  neither  surrendered  nor  Term  atien- 
assigned  to  a  trustee  to  attend  the  inheritance,  it  was  struct^on*^Cf " 
still  considered  attendant  on  the  inheritance,  by  con-  law. 
struction  of  law,  for  the  benefit  of  all  j)ersons  inter- 
ested in  the  inheritance  according  to  their  respective 
titles  and  estates. 

In  1845,  however,  an  Act  passed  "  to  render  the  Act  to  render 
assignment  of  satisfied  terms  unnecessary  "  (/»).  This  mcnTof^sa'tis- 
Act  provides  (»),  that  every  satisfied  term  of  years  fied  terms 
which,  either  by  express  declaration  or  by  construction 
of  law,  shall,  upon  the  thirty-first  day  of  December, 
1845,  be  attendant  upon  the  reversion  or  inheritance 
of  any  lands,  shall  on  tJiat  daij  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  be  attendant  as 
aforesaid,  except  that  every  such  term  of  years  which 
shall  be  so  attendant  as  aforesaid  by  express  decla- 
ration, although  thereby  made  to  cease  and  determine, 

(0  Sugd.  V.  &  P.  790,  nth  ed.  ;  (m)  Stat.  8  &  9  Vict.  e.  1 12. 

Bee  Be  Gibbon,  1909,  1  Ch.  367,  (n)  Sect.  1. 

378. 
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shall   afford   to    every  i)erson    the    same    protection 
against    every    ineumlirance,    charge,    estate,    right, 
action,   suit,  claim,  and   demand,  as   it   would   have 
afforded  to  him  if  it  had  continued  to  suhsist,  but  had 
not  been  assigned  or  dealt  with,  after  the  said  thirty- 
first  day  of  December,  1845,  and  shall,  for  the  purpose 
of  such  protection,  he  considered  i)t  everi/  court  of  law 
(Did  of  e quit II  to  he  a  Hnhsistin<i  teriit.     The  Act  further 
provides  (o)  that  every  term  of  years  then  subsisting, 
or  thereafter  to  he  created,  becoming  satisfied  after  the 
thirty-first  of  December,  1845,  and  which,  either  by 
express  declaration  or  by  construction  of  law,  shall 
after  that  day  become  attendant  upon  the  inheritance 
or  reversion  of  any  land,  shall,  immediately  upon  the 
same   becoming   so   attendant,  absolutely   cease   and 
determine  as  to  the   land    upon  the   inheritance   or 
reversion  whereof  such  term  shall  become  attendant 
as   aforesaid  Q>).     In   the    two   first   editions    of  this 
work,  some  remarks  on  this  Act  were  inserted  by  way 
of   appendix.     These  remarks  are  now  omitted,  not 
because  the  author  changed  his  opinion  on  the  wording 
of  the  Act,  but  because  the  remarks,  being  of  a  con- 
troversial nature,  seemed  to  him  to  be  scarcely  fitted 
to  be  continued  in  every  edition  of  a  work  intended 
for  the  use  of  students,  and  also  because  the  Act  has, 
upon  the  whole,  conferred  a  great  benefit  on  the  com- 
munity.    Experience  has  in  fact  shown  that  the  cases 
in  which  purchasers  enjoy  their  property  without  any 
molestation  are  infinitely  more  numerous  than  those 
in  which  they  are   compelled   to   rely   on   attendant 
terms  for  protection ;  so  that  the  saving  of  expense 
to   the   generality    of    purchasers    seems   greatly   to 
counterbalance  the  inconvenience  to  which  the  very 

(o)  Stat.    8  &  9  Vict.   o.   112,  debt,    and    subject     thereto     to 

8.  2 ;  Anderson  v.  Pigntt,  L.  E.  8  attend    the    inheritance,    is    not 

Ch.  180.  an    attendant    term   within    this 

(p)  It  has  been  decided  that  a  Act;    Shaw  v.  Johnson,  1   Dr.  & 

term  of  years  assigned  to  a  trustee  Sm.  ■412. 
in  trust  for  securin^r  a  mort2,a^e 
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small  minority  may  be  put,  who  have  occasion  to  set 
up  attendant  terms  as  a  defence  against  adverse  jiro- 
ceedings.  And  it  is  very  possible  that  some  of  the 
questions  to  which  this  Act  gives  rise  may  never  be 
actually  litigated  in  a  Court  of  justice. 

By  the  Conveyancing  Act  of  1881  (7),  where  land  Kuiarn;cm(iit 
is  held  for  an  unexpired  residue  of  not  less  than  two  int-lfcu 
hundred  years  of  a  term,  which  was  originally  of  not  simple, 
less  than  three  hundred  years,  without  any  trust  or 
right  of  redemption  in  favour  of  the  freeholder  or 
reversioner,  and  without  any  rent,  or  with  a  rent 
which  is  of  no  money  value  or  has  been  released  or 
has  ceased  to  be  payable,  then  the  term  may  be 
enlarged  into  a  fee  simple  by  a  declaration  to  that 
effect,  made  by  deed  by  any  of  the  following  persons 
(namely)  :  (1)  Any  person  beneficially  entitled  in  right 
of  the  term,  whether  subject  to  any  incumbrance  or 
not,  to  possession  of  any  land  comprised  in  the 
term  (r) ;  (2)  any  person  being  in  receipt  of  income 
as  trustee,  in  right  of  the  term,  or  having  the  term 
vested  in  him  in  trust  for  sale,  whether  subject  to  any 
incumbrance  or  not ;  (3)  any  person  in  whom,  as 
personal  representative  of  any  deceased  person,  the 
term  is  vested,  whether  subject  to  any  incumbrance 
or  not.  The  fee  simple  so  acquired  is  in  general 
subject  to  the  same  trusts,  executory  limitations 
over,  rights  and  equities  as  the  term  ;  and  includes 
the  fee  simple  of  all  mines  and  minerals  not  severed 
in  right  or  in  fact  at  the  time  of  the  enlargement. 
Such  a  term  as  aforesaid  may  be  so  enlarged,  although 
it  have  not  the  freehold  as  the  immediate  reversion 
thereon  ;  but  not  if  liable  to  be  determined  by  re-entry 
for  condition  broken,  or  created  by  sub-demise  out 
of  a  term  incapable  of  enlargement  to  fee  simple  (.s). 

(q)  Stat.  44:  &.  45  Vict.  c.  41,  husbaud   is   required,  unless  she 

s.  G5.  bo  entitled  for  licr  sepiuate  use. 

()•)  In  the  case  of  a  married  (s)  Stat.  45  &  46  Vict.  c.  39, 

■woman,  the  concurrence  of  her  s.  11. 


(     6U     ) 


CHAPTER   11. 

OF    A    MORTGAGE    OF    LAND. 

We  have  seen  (a)  that  a  mortgage  forms  part  of  the 
personal  estate  of  the  mortgagee.  We  wih  now  con- 
sider the  nature  of  the  interests  in  land,  which  are 
created  by  a  mortgage.  At  the  present  day  what  is 
generally  understood  by  the  term,  juortgagc  is  a  con- 
veyance of  land  or  other  property  as  security  for  the 
payment  of  money.  Mortgages  are  most  frequently 
made  to  secure  the  repayment  of  money  borrowed  by 
the  owner  of  the  property  mortgaged ;  in  which  case 
he  incurs  a  debt,  or  personal  obhgation  to  repay  out 
of  whatever  means  he  may  possess  (h)  :  unless,  indeed, 
it  should  have  been  agreed  that  he  should  not  be 
under  any  personal  liability  of  repayment  (r) .  Such 
mortgages,  however,  usually  include  an  express  cove- 
nant for  repayment.  But  in  so  far  as  a  mortgage  is 
a  transfer  of  property,  its  object  is  to  confer  on  the 
mortgagee  a  proprietary  right,  by  exercising  which  he 
will  be  enabled  to  raise  the  money  payable  to  him  ; 
so  that  he  shall  have  the  means  of  securing  himself 
from  loss  in  the  event  of  his  debtor  being  personally 
unable  to  pay,  or  of  attaining  the  desired  end,  where 
there  is  no  personal  liability  to  payment.  But  though 
the  object  of  a  mortgage  of  land  is  nothing  more 
than  to  pledge  the  land  as  security  for  a  money  pay- 
ment, the  form,  which  this  transaction  has  usually 
assumed  in  modern  English  Law,  is  such  that  the 

(rt)  Ante,  p.  498.  223,  1899,  1  Q.  B.  885. 

(6)  Bac.    Abr.  Mortgage  (D) ;  (e)  Matheto    v.    BlacJanore,     1 

Yates  V.  Adon,  4  Q.  B.  182;  H.  &  N.  7G2.  •  ' 
Barnes  v.  Glentoti,  1898,  2  Q.  B. 
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interests  of  the  parties  are  of  a  very  com]!)licatecl 
nature.  For,  as  we  shall  see,  a  mortgagee  of 
land   occupies   one  position  at  law,  and   another  in 

cqultfl. 

The  origin  of  the  term  moyfr/ar/c  appears  in  Glan-  Origin  of 


ville  ((I),  in  whose  time  either  land  or  goods  might  be 
pledged  as  security  for  a  debt.  A  pledge  of  land  was 
effected  by  a  conveyance  thereof  to  the  creditor  to 
hold  until  the  debt  was  paid,  with  an  agreement  either 
that  the  creditor  should  apply  the  rents  and  profits  in 
reduction  of  the  del)t,  or  that  he  should  receive  them 
without  any  liability  to  account.  In  the  latter  case 
the  transaction  was  called  iiwrtnnm  vadium  (which  in 
French  is  mort  [fCKje,  whence  mortgage) ;  because, 
although  the  debtor  might  redeem  the  land  on  pay- 
ment of  the  principal  sum,  in  the  meantime  it  was 
dead  or  unprofitable  to  him.  The  object  of  the 
movtmim  radiiuii  was  to  give  the  creditor  the  profits 
of  the  land  in  lieu  of  interest ;  the  taking  of  which, 
under  the  name  of  usury,  was  anciently  regarded  as 
an  unchristian  abomination  (e).  But  these  ancient 
methods  of  pledging  lands  seem  to  have  fallen  out  of7\ 
use  at  an  early  date,  and  to  have  been  succeeded  by  ^ 
a  more  stringent  contract,  under  which  the  land  was 
given  in  pledge  until  a  certain  day  fixed  for  payment, 
with  a  stipulation  that  on  failure  to  pay  at  the 
appointed  time  the  land  should  remain  to  the  creditor 

(d)  Qlanv.  lib.  x.  c.  6 — 8.  mortgage  of  any  liinds,  tenements 

(e)  See  riowdeii  on  Usury,  or  hereditaments,  or  any  estate 
Parti.  Interest  was  first  allowed  or  interest  therein,  until"  all  tlu; 
by  law  by  stat.  ;^7  Hon.  VIII.  laws  against  usury  were  repealed 
c.  9,  by  wliich  also  interest  above  in  1854.  Any  rate  of  interest  to 
ten  per  cent,  was  forbidden.  By  wliicli  the  parties  may  agree  may 
Stat.  13  Anne,  c.  l.'i  (12  Anne,  now  be  taken  on  a  mortjrago  of 
St.  2,  c.  IC,  in  liufThoad),  llio  lands.  See  stats.  5  &  (i  Will.  IV. 
legal  rate  of  interest  was  reduced  c.  41 ;  2  &  3  Vict.  c.  37  ;  13  &  14 
to  five  per  cent.,  wiiich  remained  Vict.  c.  5(j;  17  &  18  Vict.  c.  90; 
the  highest  rate  of  interest  tliat  Mdinland  v.  Vpjohn,  41  Cli.  D. 
could  bo  lawfully  taken  upon  the  12<;, 

W.R.P.  35 


terra 
mortijage. 
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Construction 
of  a  mortgage 
at  law. 


in  fee  ( /' ) .     Then  it  came  to  be  the  practice  to  enfeoff 

the  creditor  in  fee  in  the  first  instance,  with  a  proviso 

for  re-entry  on  payment.     Thus  Littleton  (^)  describes 

a  mortgage  as  a  feoffment  n2)on  condition  that  if  the 

feoffor  pay  to  the  feoffee  on  a  certain  day  a  certain  sum 

of  money  then  the  feoffor  may  re-enter.     And  he  says 

that  this  is  caUed  a  mortgage  because,  if  the  feoffor  do 

not  pay,  then  the  land  pledged  is  taken  from  him  for 

ever  and  so  dead  to  him.    We   have  seen  however 

that  the  term  mort  gar/c  had  been  used  earlier  in  a 

different  sense.     Still  Littleton's  derivation  may  help 

the  reader  to  remember  the  nature  of  the  transaction 

now   called   a   mortgage  at  law.     For   what   is   now 

called  a  mortgage  of  land   is   a   conveyance   thereof 

from  one  to  another  for  an   estate   in  fee,  or  other 

estate,  which  is  to  be  determined  or  re-conveyed  on 

condition  of  the  payment  of  money  by  the  former  on 

a  certain  day.     And  at  laic,  if  the  condition  be  broken 

by  non-payment  of  the  money  at  the  appointed  time, 

the  estate  of  the  person,  to  whom  the  land  was  so 

conveyed,  becomes  absolute,  or  discharged  from  the 

condition.     So  that,  at  law,  he  will  be  entitled  to  hold 

the  land,  as  his  own,  for  all  the  estate  limited  to  him. 

For  in  the  Courts  of  Law  the  parties  were  held  to  the 

terms  of  their  bargain,  by  which  the  laud  was  to  be 

redeemed  on  a  certain  day,  or  if  not,  to  be  forfeited  by 

the  debtor  (h). 


Relief  given 
to  mortgagors 
in  equity. 


This  strict  construction  of  a  mortgage  appears  to 
have  prevailed  for  a  long  time.  But  at  length  a 
mortgagor,  who  had  failed  to  pay  on  the  appointed 
day,  obtained  relief  in  the  Court  of  Chancery  against 
the  forfeiture,  which  he  had  so  incurred.     It  is  not 


(/)  See  Glanv.  x.  6,7  ;  Bract. 
268  b;  Co.  Litt.  216—218;  Madox, 
Form.  Angl.  Nos.  560—562,  569, 
579,  589;  P.  &  M.  Hist.  Eng. 
Law,  ii.  25,  117  sq. 

(g)  Sect?.  332  sq. 


Qi)  Bac.  Abr.  Mortgage  (D) 
Y.    B.  22  Hen.  YI.  57,  pi.  7 ;  7 
Edw.  IV.  3,  4,  pi.  7,  10;    Bro. 
Abr.  Condicions,  203 ;    Litt.   ss. 
332,  337. 
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very  clear  when  (/)  or  on  what  ground  (A)  this  equitable 
jurisdiction  was  first  exercised.  But  in  the  reign  of 
Charles  I.  it  was  established  as  cqiiiti/  (/)  that  a  mort- 
gagor should  be  allowed  to  redeem  his  estate  after  the 
legal  day  of  payment  had  gone  by  ;  and  the  Court 
of  Chancery,  on  application  by  the  mortgagor  after 
the  time  fixed  for  redemption  had  elapsed,  would 
decree  that  the  mortgagee  should,  on  repayment  of 
all  that  was  due  to  him,  reconvey  the  estate  to  the 
mortgagor  (///). 

The  main  principles  of  equity  in  respect  of  the  Principle 
redemption  of  mortgages  were  settled  in  the  reign  .of  respecting 
Charles   II.,    about   the    time   when   modern    equity  mortgages, 
began  to   take   shape   as   a   system    of  rules   resting 
upon  principles  evolved  from  precedent  (;/)•     The  first 
principle   established   was    that    of    the    mortgagor's 
equity  of  yedemption  ;  that  is,  that  the  mortgagor,  or  Kquity  of 
any  one  standing  in  his  place,  shall  be  admitted  in 
equity  to  redeem  a  mortgage  after  the  day  fixed  by  the 
contract   for  redemption  is  gone  by,   and  the   estate 
has  become  forfeited  at  law  (o).     It  was  further  laid 
down  as  a  general  rule,  subject  to  very  few  exceptions, 
that  wherever  a  conveyance  of  an  estate  is  originally 
intended  as  a  security  for  money,  whether  this  inten- 
tion appear   from   the   deed   itself   or   by  any   other 
instrument  or  even  by  parol  evidence  {p) ,  it  is  always 

(/)  Suits  for  redeeming  mort-  was  first  given  in  cases  of  failure 

gages  appear  to  have  been  brought  to   pay    at    the   appointed    timo 

in    Queen   Elizabeth's   reign:    1  by  accident,  or  of  some  trifling 

Cal.  cxlv.  09,  71,  77,  7i),  105.  HI,  default,  and  was  afterwards  ex- 

125,  &c. ;  2  Cal.  5,  14.  15,  27.  33,  tended  to  all  cases  of  forfeiture  of 

35,   &c. ;    and    see    Lawjford   v.  mortgaged  land  by  failure  to  pay 

Barnard  (37  VA'iz.)  and  Barnahij  moaey  when  due  ;  see  Gary  I. 

V.  Greeno  (9  Jac.  I.)  in  Tothill,  (I)  ^n/e,  p.  161. 

tit.  Mortgage.     See  also  Seldeu  (m)  Horn  v.  Vigures,  1  Ch.  Rep. 

Socy.  vol.  X.,  p.   137,  pi.  141,  a  IS;    Weldeii  \.  RaUm>n,ib.^\. 

suit  in  the  reign  of  Hen.  VI.  to  {n)  Ante,  p.  160. 

redeem,  on  the  ground  of  fraud,  (o)  Sec     Tarn   v.    Turner,    39 

a  mortgage  before  it  had  become  Ch.  D.  456. 

absolute  at  law.  (p)  Prec.  CIj.  526:  England  v. 

(A;)  It  would  appear  from  what  Codringtou,  1  Eden,  109  ;  Vernon 

is  said  by  Sir  O.  Cary  (Master  in  v.  BetheU,  2  Eden,  110  ;  1  Cooto 

_  Chancery,  1599 — 1012)  that  relief  on  Mortgage,  ch.  iii.  sect.  3. 
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considered  in  equity  as  a  mortgage  and  redeemable ; 
even  though  there  is  an  express  agreement  of  the 
parties  that  it  shall  not  be  redeemable,  or  that  the 
right  of  redemption  shall  be  confined  to  a  particular 
time,  or  to  a  particular  description  of  persons  (q).  In 
other  words,  it  was  established  that  no  agreement  of 
the  parties  to  a  mortgage,  that  the  mortgage  should 
not  be  redeemable  according  to  the  rules  of  equity, 
should  have  any  effect  in  equity  (r).  This  principle  is 
\  shortly  summed  up  in  the  phrase  "  once  a  mortgage, 

always  a  mortgage  "(s).  Furthermore,  it  was  held 
that,  in  equity,  the  right  of  the  mortgagee  was  to  the 
money  secured,  and  he  held  the  land  only  as  security 
for  his  money ;  so  that  in  equity  he  had  a  mere  cliavfjc 
for  the  amount  due  to  him,  even  though  he  were 
absolute  tenant  in  fee  at  law.  It  w^as  therefore  decided 
that  the  benefit  of  a  mortgage  should  go,  along  with 
the  rest  of  the  mortgagee's  personal  estate,  to  his 
executor  or  administrator,  not  his  heir  {t) .  And 
although  at  law  the  estate  of  a  mortgagee  in  fee 
would  go  to  his  heir  or  devisee,  yet  in  equity  the  heir 
or  devisee  was  held  a  mere  trustee  thereof  for  the 
executor  or  administrator  (»)•  Consequently,  in  equity 
jthe  mortgagor  was  regarded  as  the  owner  of  the 
'mortgaged  land,  subject  only  to  the  mortgagee's 
charge  ;    and  the  mortgagor's  equity  of    redemption 

(g)  Co.  Litt.  2U5  a,  note  (1);  1  Wallis,   Ex  parte   Lichorkli,  25 

Coote  on  Mortgage,  cli.  iii.  sect.  2.  Q.  B.  D.  176;    Xoahes  v.  Bice, 

(r)  Price  v.  Perrie,  2  Freem.  1902,  A.  C.  24:;  Bradley  y.  Carritt, 

258;  Salt  v.  Marquis  of  Xorlh-  1903,   A.   C.    253;    cf.   Biggs   v. 

ampton,  1892,  A.  C.  1 ;  Samuel  v.  Hoddinott,    1898,     2     Ch.    307 

Jarrah,  &r..,  Corpn.,   1904,  A.  C.  Santley  v.  Wilde,  1899.  1  Ch.  747. 

323;  cf.  i?eere  v.L2s?e,1902,  A.  C.  By   stat.    58   &   59   Vict.   c.    25, 

461.     Upon  tliis  principle  it  was  solicitor  mortgagees  are  allowed 

held   that  any  attempt  to  fetter  to  charge  profit  costs, 
the   equity   uf  redemption   with  (s)  Lord  Nottingham.  C,  Ntw- 

auy  otber  condition  tlian  the  pay-  comh    v.    Bonham,    1    Yern.    7  ; 

ment   of  principal,  interest  and  Howard  v.  Harris,  ih.  33. 
costs  should  be  void :  Jennings  v.  (i)  Thornhorough   v.    Baker,   1 

Ward,  2    Yern.    520  ;    James  v.  Ch.  Ca.  283 ;  3  Swanst.  628. 
Kerr,  40  Ch.  D.  449,  459 ;  Field  (u)  2  Coote  on  Mortgage,  ch, 

V.  Ho-pkins,  44  Ch.  D.  524;  lie  Ixxi^.  sect.  1- 
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was  treated  as  an  equitable  estate  in  the  laud,  of  the 
same  nature  as  other  equitable  estates  (r). 

These  principles  of  equity  became  so  ^Yell  settled  Form  of 

-  iiiortirfli*'^' 

and  understood  that  no  substantial  change  was  made  now  usual. 
in  the  usual  form  of  a  mortgage.  And  at  the  present 
day,  when  the  repayment  of  a  loan  of  money  is  to  be 
secured  by  a  mortgage  of  land,  the  land  is  granted  to 
the  creditor  in  fee  simple,  with  a  proviso  for  recon- 
veyance of  the  land  to  the  debtor  in  fee  on  payment 
of  the  principal  sum  with  interest  at  a  specified  rate 
on  a  certain  day,  usuall}'  six  months  after  the  date  of 
the  mortgage-deed.  By  the  same  deed  the  mortgagor 
generally  enters  into  a  personal  covenant  to  pay 
principal  and  interest  on  the  day  appointed  for  recon- 
veyance, and  also  to  continue  to  pay  interest  at  the  I 
same  rate  in  case  of  failure  to  redeem  at  the  appointed 
time.  Until  the  six  months  are  passed  the  mortgagor 
has  a  h'nal  right  to  redeem  the  land  on  the  day  named 
for  repayment.  But  if  he  should  allow  that  day  to 
pass  without  payment  or  tender  of  the  amount  due, 
the  mortgagee's  estate  will  become  absolute  at  law, 
and  the  mortgagor  will  have  no  right  to  the  land  save 
his  equity  of  redemption  (r).  Mortgages,  as  is  well 
known,  are  generally  employed  as  permanent  invest- 
ments of  money;  and  there  is  rarely  any  intention 
on  either  side  that  the  loan  should  be  repaid  in  six  \ 
months.  Nevertheless,  so  well  understood  is  the  con- 
struction placed  on  a  mortgage  in  equity,  so  firmly 
established  is  the  mortgagor's  right  to  redeem  after 
the  time  fixed  for  payment  is  gone  by,  that  mortgage 
deeds  are  always  drawn  in  the  form  indicated.  All 
that  is  expressed  is  an  immediate  conveyance  of  the 
land  to  the  mortgagee,  and  the  agreement  for  recon- 
veyance on  payment  six  months  after ;  and  the  real 

((■)  Cashoruf.  v.  Scarfe,  1   Atk.  (a;)  See    William!'   v.    Morgan, 

603,005.  lHOf),  1  Ch.  S<l4. 
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intention  of  the  parties  is  left  to  be  carried  out  by  the 
operation  of  the  rules  of  equity  (?/) . 

(y)  See  the  form  of  mortgage  given  in  Part  VI.,  post.  The 
following  duties  are  imposed  by  tlie  Stamp  Act,  1891,  stut.  54  &  55 
Vict.  39,  replacing  33  &  34  Vict.  c.  97,  as  amended  by  51  Vict.  c.  8, 
s.  15  and  schedule  : — 

Mortgage,  bond,  debenture,  covenant  (except  a  market- 
able security  otherwise  specially  charged  with  duty),  and 
warrant  of  attorney  to  confess  and  enter  up  judgment : 

(1)  Being  the  only  or  principal  or  primary  security 

(other  than  an  equitable  mortgage)  for  the 
payment  or  repayment  of  money  not  exceeding 

10/ 

Exceeding    10/.  and  not  exceeding 

25/. 

50/. 

100/. 

150/. 

200/. 

250/. 

300/. 

For  every  100/.  and  also  for  any  fractional 

part  of  100/.  of  sucli  amount        0     2    6 

(2)  Being    a   collateral   or   auxiliary  or  additional  or 

substituted  security  (other  than  an  equitable 
mortgage),  or  by  way  of  further  assurance  for 
the  above-mentioned  purpose  where  the  principal 
or  primary  security  is  duly  stamped : 

For   every  100/.  and  also   for  any  fractional 

part  of  100/.  of  the  amount  secured  ...     0    0    G 

But  the  whole  amount  of  duty  payable  under  or  by 
reference  to  this  paragraph  (2)  shall  not  exceed  10s. : 
Stat.  3  Edw.  VII.  c.  46,  s.  7. 

(3)  Being  an  equitable  mortgage  : 

For   every  100/.  and   any  fractional   part  of 

100/.  of  the  amount  secured ...     <•     i     0 

(4)  Transfer,   assignment,   disposition,   or  assignation 

of  any  mortgage,  bond,  debenture,  covenant 
(except  a  marketable  security),  or  of  any  money 
or  stock  secured  by  any  such  instrument,  or  by 
any  warrant  of  attorney  to  enter  up  judgment, 
cr  by  any  judgment : 

For  every  100/..  and  also  for  any  fractional 
part  of  100/.,  of  the  amount  transferred, 
assigned  or  disposed,  exclusive  of  interest 
which  is  not  in  arrear  GOG 

{The  same  duty  as  a 
principal  security 
lur  sucli  lurtlier 
niouey. 

(5)  Reconveyance,  release,   discharge,  surrender,    re- 

surrender,  warrant  to  vacate,  or  renunciation  of 
any  such  security  as  aforesaid,  or  of  the  benefit 
thereof,  or  of  the  money  thereby  secured : 

For  every  100/.,  and  also  for  any  fractional 
part  of  100/.,  of  the  total  amount  or  value 
of  the  money  at  any  time  secured 0    0     <j 
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Let  US  now  consider  the  interests  of  the  mortgagee  The  estate 
and  mortgagor  in  the  mortgaged  land  during  the  mortgagee, 
continuance  of  the  security.  On  execution  of  such  a 
mortgage  deed  as  has  been  described,  the  mortgagee 
acquires  at  law  the  fee  simple  and  seisin  of  the  land  (z), 
and  an  immediate  right  of  entry  into  actual  pos- 
session («)•  A  mortgagor  remaining  in  possession  is 
at  law  in  no  better  position  than  a  tenant  by  suffer- 
ance (b).  The  mortgagee  may  therefore  oust  him  at 
his  pleasure,  either  by  entry,  or  if  he  will  not  go  out 
peaceably,  by  action.  And  if  the  mortgagee  chooses 
so  to  assert  his  legal  rights,  the  mortgagor  will  have  no 
right  to  resist  him  either  at  law  (c)  or  in  equity  (d) 
without  paying  the  amount  due  on  the  mortgage  ('')• 
For  the  Courts  of  Equity  would  never  interfere  to 
prevent  a  mortgagee  from  taking  possession  {/).  But 
if  he  do  take  possession,  he  will  become  liable  in  equit}' 
to  account  very  strictly,  in  case  of  subsequent  redemp- 
tion, for  the  rents  and  profits  and  for  his  management 
of  the  land  (f/) ;  so  strictly,  indeed,  that  in  practice  a 
mortgagee  avoids  taking  possession  of  the  mortgaged 

(2)  See     Copestakc    v.    Hopei;  (c)  Doe  d.  liohy  v.   Maiseij,  8 

1908,   2    Ch.   10 ;    see  ante,  pp.  B.  &  C.  767. 
206,  207.  id)  6  Q.  B.  D.  359. 

(rt)  Doe  d.  Roylance  v.  Light-  (e)  By  stat.  7  Geo.  II.  c.  20, 
foot,  8  I\I.  &  W.  553;  Ro(jers  v.  s.  1,  provision  was  made  for 
Grazehrook,  8  Q.  B.  895 ;  Ocean,  staying  the  proceedings  in  any 
(fcc,  Corpn.  V.  Ilford  Gas  Co.,  action  of  ejectment  brought  by 
1905,  2  K.  B.  493.  If,  however,  a  miirtgagce,  ou  payment  by  the 
tiie  mortgage  deed  contain  an  mortgagor,  being  the  defendant 
express  proviso  (formerly  com-  in  the  action,  of  all  principal, 
mon,  but  now  unusual)  that  the  interest,  and  costs :  Doe  d.  HurM 
mortgagor  shall  remain  in  pos-  v.  Clifton,  -4  A.  &*  E.  814.  See 
session  until  the  day  fixed  for  also  stat.  15  &  10  Vict.  c.  76, 
payment,  this  will  operate  as  a  ss.  219,  220,  repealed  (saving 
demise  by  thu  mortgagee  to  the  the  jurisdicti(m  thereby  con- 
mortgagor  for  the  term  indicated,  ferred)  by  46  &  47  Vict.  c. 
and  the  latter  will  have  a  legal  49. 

right  to  possession  until  the  term  (/)  2  ]\Ier.  359  ;  0  Pri.  503. 

has  expired;  see  Davidson,  Tree.  (</)  He  has  to  account  for  what 

Conv.  Vol.    II.   Part   II.   pp.  43  he  has,  or  but  for  his  wilful  de- 

— 45,4th  ed. ;  notes  to  Keech  v.  fault  might  have  received;    see 

Hall,  1  Smith  Ij.  C.  3    Seton    on   Judgments.    1896, 

(6)  Notes  to  Keech  v.  HaV,  1  1971,  6th  ed. 
Smith  L.  f '. ;  ante,  p.  500. 
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land,  save  as  a  last  resource.  As  we  have  seen  (/;),  at 
law  the  estate  of  a  mortgagee  in  fee  passed  on  his 
death  to  his  heir  or  devisee :  though  in  equity  the 
heir  or  devisee  was  a  mere  trustee  for  the  mortgagee's 
executor  or  administrator,  who  became  entitled  to  the 
money  secured.  But  by  the  Conveyancing  Act  of 
1881  (0,  on  the  death  after  that  year  of  a  sole  mort- 
gagee of  any  freehold  estate  of  inheritance,  his  estate, 
notwithstanding  any  testamentary  disjoosition,  devolves 
like  a  chattel  real  upon  his  personal  representatives. 
So  that  all  the  rights  and  obligations,  legal  as  well  as 
equitable,  of  a  sole  mortgagee  of  freeholds  now  pass 
on  his  death  to  his  executor  or  administrator. 

Tiie  estate  We  have  seen  that,  during  the  continuance  of  the 

gagor™"'^*"  security,  the  mortgagor's  equity  of  redemption  is  in 
equity  an  estate  in  the  mortgaged  land  (A-).  A  mort- 
gagor's estate  has  generally  the  same  incidents  as 
any  other  equitable  estate ;  but,  being  subject  to  the 
mortgagee's  charge,  it  is  of  course  not  so  beneficial  as 
the  estate  of  one  for  whom  land  is  held  on  a  simple 
trust  (1).  Thus  we  have  seen  that  a  mortgagor's 
possession  is  not  protected,  even  in  equity,  against 
the  will  of  the  mortgagee  (m).  But  if  the  mortgagor 
be  allowed  to  remain  in  possession,  he  may  take  the 
profits  for  his  own  use  without  liability  to  account  for 
them  to  the  mortgagee  (;0.  So  he  retains  generally 
the  right  of  free  enjoyment  incident  to  his  equitable 
ownership  (o)  ;  nor  will  he  be  restrained  from  waste  (j)), 
at  the  mortgagee's  instance,  unless  the  latter  show- 
that  the  acts  contemplated  would  impair  the  value  of 
the  security  offered  to  him  (q),  or  amount  to  wanton 

(h)  Ante,  p.  548.  raents,  19GG,  1970, Gtli  ed. ;  Ga^Ml 

(i)  Stat.  44  &  45  Vict.  c.  41,      v.   Gosling,  189(5,  1    Q.   B.  091; 

s.  30;  a7ite,  pp.  248,  2G2.  Turner  v.   Wahh,  1909,  2  K.  B. 

(/£)  Afde,  p.  548.  484,  494. 

(0  A7ite,  p.  181.  (o)  Ante,  p.  187. 

Im)  Ante,  p.  551.  (2^)  Ante,  p.  116. 

(>0  2  Coote  on  Mortgage,  ch.  (q)  King  v.    Smith,    2    Hare, 

Ixi.  sect.  2 ;   2   Seton  ou  Judg-       239,  244. 
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destruction  (r).  An  equity  of  redemption  is  alienable 
at  the  mortgagor's  pleasure  or  for  his  debts,  in  the 
same  way  as  any  other  equitable  estate  which  is  not 
a  simple  trust  estate  (.s).  And  the  estate  of  a  mort- 
gagor in  fee  is  real  estate  in  equity,  would  pass  as  such 
to  a  devisee  under  his  will  (0 ,  or  descend  to  his  heir, 
if  he  should  have  died  intestate,  and  now  devolves 
to  the  executors  or  administrator  on  trust,  subject 
to  the  mortgagor's  debts,  for  his  devisee  or  heir  (ii). 
Formerly,  on  the  death  of  a  mortgagor  of  land,  the 
mortgage  debt  was  primarily  payable,  like  all  other 
debts,  out  of  his  personal  estate  (^0  ;  so  that  his  heir 
or  devisee  was  entitled,  as  a  rule,  to  have  the  land 
exonerated  from  the  mortgage  at  the  expense  of  the 
mortgagor's  general  personal  estate  (i/).  But  this  rule 
was  reversed  by  an  Act  of  1854,  commonly  called 
Locke  King's  Act,  and  the  Acts  amending  it  (z).  And 
now,  under  these  Acts,  a  mortgagor's  heir  or  devisee 
succeeding  to  his  estate  in  the  mortgaged  land  is  not 
entitled  to  have  the  mortgage  debt  discharged  out  of 
the  mortgagor's  personal  or  other  real  estate  ;  but  the 
land  so  charged,  as  between  the  different  persons 
claiming  under  the  deceased  j)erson,  is  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which 
the  same  is  charged,  unless  the  mortgagor  shall  by 
will,  deed,  or  other  document  have  signified  a  contrary 
or   other   intention  (a).      So  that  now,  as  a  rule,  a 

(r)  Goodman  v.  Kine,  8  Beav.  (z)  Stats.  17  ^V-  IS  Vict.  c.  113; 

379.  30  &  31  Vict.  c.  G9 ;  40  &  41  Vict. 

(»)  Ante,  pp.   188—190,  291—  c.  ;!4. 

293;   Lcwin  on  Trusts,  <;47,  CfjO  (.»)  Stat.  17  &  18  Vict.  c.  113. 

sq.,  «)7.5  sq.,  t;th  oil.;   1000,  1010  And  a  general  direction,  that  tiie 

fq.,  1041  .«</.,  1  Itii  ed.  debts  or  all  tlie  debts  of  a  testator 

(0  3  Atk.  80.").  shall  be  paid  out  of  iiis  pcr.sonal 

(h)  Ante,  pp.  'J9,  57,  75.  SG,  87,  estate,  is   not   to   be  deemed   to 

111,  133,  139,  18t;,  190,  208,  219,  be  a  declaration  of  an  intention 

224—227,  248,  289,  293,  318,  35t,  contrary   to   or   other   than    tiie 

383,  435,  439,  445,  449,  475,  47G,  rule  established  by  I.oeke  King's 

490.  Act,    unless    sueh    contrary    or 

(a;)  Ante,  pp.  20,  282.  other   intention    bo    further   de- 

(y)  2  Jarni.  Wills,  1439  S7.,5tl»  dared  by  words  exj>ressly  or  by 

ed.;  Williamson  Keal  Assets,  27.  necessary    implication    referring 
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mortgagor's  heir  or  devisee  must  take  the  land 
subject  to  the  mortgage  (h).  The  rule  established 
by  these  Acts  does  not  affect  the  right  of  the  mort- 
gagee to  obtain  full  payment  of  the  mortgage 
debt  out  of  the  personal  estate  of  the  mortgagor  or 
otherwise  (c). 


Mortgagor's 
power  of 
leasing. 


As  the  mortgagor's  equity  of  redemption  is  an  estate 
in  the  contemplation  of  equity  only,  it  does  not  enable 
him  to  create  any  hy/al  estate  or  interest  in  the  mort- 
gaged land  ;  not  even  a  lease  for  any  term  however 
short  {(J).  In  some  cases,  however,  there  was  inserted 
in  the  mortgage  deed,  by  agreement  between  the 
parties,  a  power  for  the  mortgagor  to  grant  leases  ; 
and  such  a  power  operated  under  the  Statute  of  Uses 
in  the  same  manner  as  a  power  of  leasing  given  to  a 
tenant  for  life  by  a  settlement  (e).      But  under  the 


to  all  or  some  of  the  testator's 
debts  charged  by  way  of  mort- 
gage on  any  part  of  his  real 
estate :  stat.  30  &  31  Vict.  c.  69, 
s.  1.  Nor  is  such  contrary  in- 
tention to  be  deemed  to  be  sig- 
nified by  a  charge  of  or  direction 
for  payment  of  debts  upon  or  out 
of  residuary  real  and  personal  or 
residuary  real  estate :  stat.  40  & 
41  Vict.  c.  34 ;  see  Be  Fleck,  37 
Ch.  D.  677. 

(b)  By  stat.  40  &  41  Vict.  c.  34, 
the  rule  of  Locke  King's  Act  is 
extended  to  the  case  of  a  mort- 
gage or  any  other  equitable 
charge  (including  any  lien  for 
unpaid  purchase-money)  on  any 
laud  or  other  hereditaments,  of 
whatever  tenure,  belonging  to  a 
testator  or  an  intestate ;  unless, 
in  the  case  of  a  testator,  he  shall 
within  the  meaning  of  the  Acts 
have  signified  a  contrary  inten- 
tion. See  Re  CocJccroft,  24  Ch.  D. 
94,  100;  Ee  Kershaw,  37  Ch.  D. 
674;  Ee  Anthony,  1S92,  1  Oh. 
4r)0  ;  Ee  Fraser,  1904,  1  Ch.  720  ; 
He.  Wilson,  1908,  1  Ch.  839  ;  Ee 
Eoioerman,  1908,  2  Ch.  840. 
(<■)  Stat.  17  &  18  Vict.  c.  113. 


(rZ)  Doe  d.  Lord  Doione  v. 
Thompson,  9  Q.  B.  1037;  Lows 
V.  Telford,  1  App.  Cas.  414.  A 
lease  made  by  a  mortgagor, 
otherwise  than  under  an  express 
or  a  statutory  power,  is  void  as 
against  the  mortgagee;  and  as 
against  the  mortgagor  himself, 
his  successors  in  estate  and  the 
lessee,  it  can  only  take  effect 
legally  by  estoppel.  See  ante, 
p.  506 ;  Keech  v.  Hall,  1  Doug. 
21 ;  1  Smith  L.  C.  504,  10th  ed.; 
Alchorne  v.  Gomme,  2  Bing.  54 ; 
Webb  V.  Austin,  7  Man.  &  Gr. 
701;  Cuthbertson  v.  Irving,  6 
H.  &  N.  135 ;  Keith  v.  Ganciu, 
1904,  1  Ch.  774.  But  a  lessee 
from  the  mortgagor  may  redeem 
the  mortgage,  and  so  prevent 
his  cjecttnent  by  the  mortgagee  : 
Tarn  v.  Turner,  39  Cli.  D.  456. 
See  stat.  8  Edw.  VII.  c.  28,  s.  12, 
replacing  53  &  54  Vict.  c.  57 
as  to  compensation  to  persons 
occupying  agricultural  holdings 
imder  a  contract  of  tenancy  with 
a  mortgagor. 

(e)  Ante,  p.  392;  Davidson, 
Free.  Conv.  Vol.  II.  Pt.  II.  332, 
335,  n.,  4th  ed. 
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Conveyancing  Act  of  1881,  if  the  mortgage  be  made 
after  the  year  1881,  the  mortgagor  while  in  possession 
has  power  by  virtue  of  that  Act  to  make  an  agricul- 
tural or  occupation  lease  for  any  term  not  exceeding 
twenty-one  years  or  a  l)uilding  lease  for  any  term  not 
exceeding  ninety-nine  years  upon  the  conditions 
defined  in  the  Act  (/).  And  any  such  lease  made  in 
compliance  with  these  conditions  will  be  valid  as 
against  the  mortgagee  (7).  When  a  mortgagor  exer- 
cises this  statutory  power  of  leasing,  the  lessee  obtains 
a  term  in  the  land  valid  at  law  in  the  same  manner  \ 
as  the  lessee  of  an  equitable  tenant  for  life  obtains  a 
legal  term  on  an  exercise  of  the  power  of  leasing 
given  by  the  Settled  Land  Act,  1882  (h).  But  this 
statutory  right  of  the  mortgagor  may  be  excluded  or 
restricted  by  agreement  between  the  parties  expressed 
in  the  mortgage  deed  or  otherwise  in  writing  (/) ;  and 
in  practice  a  stipulation  is  very  often  made  that  a 
mortgagor  shall  not  exercise  his  statutory  power  of 
leasing,  or  that  he  shall  not  exercise  it  without  the 
consent  of  the  mortgagee.  It  is  important  for  a  mort- 
gagee clearly  to  negative  the  mortgagor's  right  to 
lease,  should  he  wish  to  do  so ;  for  a  contract  to  make 
or  accept  a  lease  under  the  statute  may  be  enforced 
l)y  or  against  every  person  on  whom  the  lease  would, 
if  granted,  be  binding  (A) .  And  the  provisions  of  the 
Act  are  to  be  construed  to  apply,  as  far  as  circum- 
stances admit,  to  any  letting,  and  to  any  agreement, 
whether  in  writing  or  not,  for  leasing  or  letting  (/). 
But,  if  desired,  express  powers  of  leasing  may  still  be 
given  by  the  mortgage  deed  as  before  ;  and,  what  is 
more,  the  mortgagor's  statutory  powers  of  leasing 
may  be  enlarged  by  the  mortgage  deed  to  any  extent 

(/■)  Stat.  44  &  45  Vict.  c.  41,  (h)  Ante,  p.  403. 

s.  18.  (i)  Stat.  44  &  45  Vict.  o.  41, 

(</)  Municipal,    dc,    Buildinri  s.  18,  sub-s.  II!. 

Society  V.  Smith,  22  Q.  B.  D.  70";  (fc)  Sect.  IS,  sub-s.  12. 

Broicu  V.  I'eto,  19U0,  2  Q.  B.  (;53 ;  (/)  Sect.  18,  sub-s.  17. 
Kimi  V.  Bird.  1909,  1  K.  B.  837. 
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agreed  on  (/;0.  A  mortgagor's  statutory  powers  of 
leasing  may  be  applied  to  mortgages  made  before  the 
year  1882,  by  agreement  in  writing  between  mort- 
gagor and  mortgagee  made  after  1881  :  but  so  never- 
theless that  any  such  agreement  shall  not  prejudicially 
affect  any  right  or  interest  of  any  mortgagee  not 
joining  in  or  adopting  the  agreement  (??). 

uiort'cnK'or.  ^  further  consequence  of  the  transfer  of  the  legal 

estate  to  the  mortgagee  upon  the  occasion  of  a  mort- 
gage was  that  the  mortgagor  was  unable  to  bring  in 
his  own  name  any  action  at  law  to  recover  possession 
of  the  land  (o).  But  by  the  Judicature  Act  of  1873  (p), 
a  mortgagor  entitled  for  the  time  being  to  the  posses- 
sion or  receipt  of  the  rents  and  profits  of  any  land, 
as  to  which  no  notice  of  his  intention  to  take  posses- 
sion, or  to  enter  into  the  receipt  of  the  rents  and 
profits  thereof,  shall  have  been  given  by  the  mort- 
gagee, may  sue  for  such  possession,  or  for  the  recovery 
of  such  rents  and  profits,  or  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong 
I  relative  thereto  in  his  own  name  only,  unless  the 
cause  of  action  arises  upon  a  lease  or  other  contract 
made  by  him  jointly  with  any  other  person.  This 
enactment  does  not  enable  a  mortgagor  to  enforce  by 
action  a  right  of  entry  for  breach  of  covenant  under 
a  proviso  contained  in  a  lease  made  before  the  mort- 
gage (q).  But  where  the  lease  was  made  after  the 
year  1882,  the  mortgagor  can  maintain  such  an  action 
under  the  tenth  section  of  the  Conve^'ancing  Act  of 
1881  as  being  a  person  entitled,  subject  to  the  term, 
to  the  income  of  the  land  leased  (r). 

(m)  Sect.  18,  sub-s.  14.  2  Q.  B.  535;  Molyneux  v.  liich- 

(jO  Sect.  18,  sub-s.  IG.  ard,  1906,  1  Ch.  34,  43 ;  and  case 

(o)  Doe  d.  Marriott  v.  Edivarch,  cited  in  next  note. 

5  B.  &  Ad.  10G5.  (r)  Stat.  44  &  45  Vict.  c.  41, 

(p)  Stat.  3G  &  37  Vict.  c.  GG,  s.   10;    Turner  v.   Walsh,   1909, 

s.  25,  subs.  5.  1  K.  B.  484  ;  see  ante,  pp.  513, 

(q)  Mattheics   v.    Usher,   1900,  552. 
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Let  US  now  consider  what  remedies  the  mortgagee  :>i()rt{):af]:eo'8 
has  for  obtaining  the  repayment  of  his  loan.     And  ^^^^  '^^' 
first,  at  any  time  after  the  day  fixed  for  rej^ayment  in 
the  deed,  he  may  call  in  his  money,  and  in  the  event  of 
non-payment  may  sue  the  mortgagor  persojially  on  the 
covenant  contained  in  the  mortgage  deed.     Secondly,    ^^ 
he   may   foreclose   the   mortgage.     For  although  the  Foreclosure. 
Courts  of  Equity  allowed  the  mortgagor  an  equity  of 
redemption   after   the   day   fixed   for   payment,   they 
would  not  permit  him  to  continue  to  hold  the  mort- 
gaged land  for  an  indefinite  time  after  the  mortgagee 
had  applied  to  them   to  enforce   repayment  (s).     To 
obtain  foreclosure  it  will  be  necessary  for  the  mort- 
gagee to  take  proceedings  (t)  against  the  mortgagor  in 
the  Chancery  Division  of  the  High  Court  (»),  claiming 
that  an  account  may  be  taken  of  the  principal  and 
interest  due  to  him,  and  that  the  mortgagor  may  be 
directed  to  pay  the  same,  with  costs,  by  a  day  to  be 
appointed  by  the  Court,  and  that  in  default  thereof  he 
may  be  foreclosed  his  eijuity  of  redemption  (x).     A  day 
is  then  fixed  by  the  Court  for  payment ;  which  day, 
however,  may,  on  the  application  of  the  mortgagor, 
good  reason  being  shown  (//),  be  postponed  for  a  time. 
Or,  if  the  mortgagor  should  be  ready  to  make  repay- 
ment, before  the  cause  is  brought  to  a  hearing,  he 
may  do  so  at  any  time  previously  on  making  proper 
application  to  the  Court,  admitting  the  title  of  the 
mortgagee   to   the  money  and   interest  (z).     If,  how- 
ever, on  the  day  ultimately  fixed  by   the  Court,  the 
money  should  not  be  forthcoming,  an  order  will  be 

(«)  2  Cootu  on  Mortgage,  cb.  iiuy  mortgage,  charge  or  lien  for 

Ixxviii.  not  more  tlian  5U()Z.:  stat.  51  A:  52 

(()  Formerly  by  suit,  now  by  Vict.  c.  48,  s.  67. 

actiou  or  originating  summons:  (a-)  oSetonou  Juilgments,  l!«!D5 

K.  S.  C.  Dec.  1885,  No.  21  (Order  Ctli  cd. ;  Jlill  v.  Rowlands,  181)7, 

LV.  r.  5  a)  ;  W.  N.  2  Jim.  188(i.  2  Ch,  IJGl. 

(u)  The   County  Courts   have  (y)  Xan)iy  w  Edwards,  i  Hubs. 

the    jurisdiction    of    (lie    lligii  124;    Eyre  v.   Hanson,   2  Beav. 

Court  as   to   the   foreclosure   or  478. 

redempijon    or    etjforcemcnt    of  (z)  Stat.  7  Geo.  II.  c.  20,  s.  2. 
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made  that  the  dehtor  do  thenceforth  stand  abso- 
kitely  foreclosed  from  all  equity  of  redemption  in  the 
mortgaged  premises  (a).  Such  an  order  is  considered 
to  vest  in  the  mortgagee  for  the  first  time  the  full 
beneficial  title  to  the  mortgaged  land  (b) ;  which  he 
will  thereafter  be  entitled  to  keep  and  deal  with  as  his 
own.  The  Court  may  now  order  a  sale  of  the  mort- 
gaged property  in  foreclosure  proceedings,  instead  of 
foreclosure  (c).  Thirdly,  the  mortgagee  may  take  pos- 
'x  session,  as  we  have  seen  (d) ;  though  at  the  risk  of 
incurring  the  equitable  liabilities  of  a  mortgagee  in 
possession.  A  mortgagee  may  pursue  all  these  reme- 
dies at  once  (e).  Fourthly,  a  mortgagee  may  sell 
under  his  power  of  sale,  if  he  have  one.  For  in 
addition  to  the  remedy  by  foreclosure,  which,  it  will 
be  perceived,  involves  the  necessity  of  an  application 
to  the  Court,  it  has  long  been  usual  to  provide  a  more 
simple  and  less  expensive  remedy  in  mortgage  trans- 
Power  of  sale,  actions ;  this  is  nothing  more  than  a  power  given  by 
the  mortgage  deed  to  the  mortgagee,  without  further 
authority  to  sell  the  premises,  in  case  default  should 
be  made  in  payment.  When  such  a  power  is  exer- 
cised, the  mortgagee,  having  the  whole  estate  in  fee 
simple  at  law,  is  of  course  able  to  convey  the  same 
estate  to  the  purchaser ;  and,  as  this  remedy  would  be 
ineftectual,  if  the  concurrence  of  the  mortgagor  were 
necessary,  it  was  decided  that  his  concurrence  cannot 
be  required  by  the  purchaser  (/).      The   mortgagee, 


The  mort- 
gagor's con- 
currence 
cannot  be 
required. 


(a)  2  Seton  on  Judgments,  1989, 
Cth  ed.  But  even  a  final  order 
for  foreclosure  is  not  absolutely 
conclusive,  and  there  are  circum- 
stances under  which  a  mortgagor 
may  be  allowed  to  redeem  after 
such  an  order ;  see  Campbell  v. 
Holyland,  7  Ch.  D.  16(J. 

(b)  Eeath  v.  Pugh,  0  Q.  B.  D. 
345,  7  App.  Cas.  235.  By  stat. 
61  &  62  Yict.  c.  10,  s.  6,  an  order 
for  foreclosure  must  be  stamped 
with  an  ad  valorem  stamp  as  a 
conveyaucc    on   sale;    see   post. 


Part  VI. 

(c)  Stat.  44  &  45  Viet.  c.  41, 
s.  25 ;  see  AVms.  Conv.  Stat. 
162  sg-. 

(d)  Ante,  p.  551. 

(e)  2  Coote  on  Mortgage,  ch. 
Ixiii.  sect.  3 ;  Lockhart  v.  Hardy, 
9  Beav.  349;  Farrer  v.  Lncy, 
Hartland  &  Co.,  31  Ch.  D.  4-^ ; 
Poulett  V.  Hill,  1893,  1  Ch.  277. 

C/)  Corder  v.  Morgan,  18  Ves. 
:'>44  :  Clay  v.  Sharps,  Sugd.  Vend. 
&  Pur.  Appendix,  No.  XIII.  p. 
1096,  nth  ed. 
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therefore,  is  at  any  time  able  to  sell ;  but,  having 
sold,  he  has  no  further  right  to  the  money  produced 
by  the  sale  than  he  had  to  the  lands  before  they  were 
sold.  He  is  at  liberty  to  retain  to  himself  his  prin- 
cipal, interest  and  costs ;  and,  having  done  this,  the 
surplus,  if  any,  must  be  paid  over  to  the  mortgagor. 
By  the  Act  commonly  called  "  Lord  Cranworth's 
Act"(//),  a  power  of  sale  was  rendered  incident  to  statutory 
every  mortgage  or  charge  made  by  deed  executed  after  Powers  of 
the  passing  of  the  Act  on  any  hereditaments  of  any 
tenure,  unless  a  contrary  intention  were  declared  by 
the  deed.  But  it  was  nevertheless  usual  to  insert  an 
express  power  of  sale  in  mortgage  deeds  until  this 
provision  of  Lord  Cranworth's  Act  was  repealed  by 
the  Conveyancing  Act,  1881  (//).  By  the  latter  Act  (/), 
a  mortgagee  of  any  property,  under  a  mortgage  made 
liil  deed  after  the  year  1881,  has  a  power  of  sale,  when 
the  mortgage  money  has  become  due,  to  the  same 
extent  as  if  the  power  had  been  expressly  conferred 
by  the  mortgage  deed.  But  a  mortgagee  shall  not 
exercise  this  statutory  power  of  sale  unless  and  until 
(i)  notice  requiring  payment  of  the  mortgage-money, 
has  been  served  on  the  mortgagor  or  one  of  several 
mortgagors,  and  default  has  been  made  in  payment 
of  the  mortgage  money,  or  part  thereof,  for  three 
months  after  such  service ;  or  (ii)  some  interest  under 
the  mortgage  is  in  arrear  and  unpaid  for  two  months 
after  becoming  due ;  or  (iii)  there  has  been  a  breach 
of  some  provision  contained  in  the  mortgage  deed  or 
in  the  Act,  and  on  the  part  of  the  mortgagor,  or  of 
some  person  concurring  in  making  the  mortgage,  to 
be  observed  or  performed,  other  than  and  besides  a 
covenant   for  payment    of    the   mortgage-money    or 

(</)  Stat.  Ii3  k  24  Vict.  c.  ll.")  (/t)  Stat.   14  &  45  Vict.  c.  41, 

(passed '2Sth  Aug.  18GI)),  part  2 ;  a.    71;    see    Wins.    Couv.    Stat. 

SCO  also  sects.  :>2,  34.     Sec  Wms.  137—141.  251— 253. 

Conv.  Stat.  137—140.  (t)  Sect.  ID. 
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interest  thereon  (A).  Power  is  expressly  given  by  the 
Act  to  a  mortgagee  exercising  his  statutory  power  of 
sale  to  convey  the  property  sold  by  deed  for  such 
estate  and  interest  therein  as  is  the  subject  of  the 
mortgage,  freed  from  all  estates,  interests  and  rights 
to  which  the  mortgage  has  priority  (0-  The  proper 
application  of  the  purchase  money  by  the  mortgagee 
is  also  provided  for  (m).  Where  a  conveyance  is  made 
in  jjrofcsscd  exercise  of  the  power  of  sale  conferred  by 
the  Act,  the  title  of  the  .purchaser  is  not  to  be  im- 
peachable on  the  ground  that  no  case  had  arisen  to 
authorise  the  sale,  or  that  due  notice  was  not  given, 
or  that  the  power  was  otherwise  improperly  or  irregu- 
larly exercised ;  but  any  person  damnified  by  an 
unauthorised,  or  improper,  or  irregular  exercise  of 
the  power  is  to  have  his  remed}^  in  damages  against 
the  person  exercising  the  power  (n).  All  these  statu- 
tory provisions  respecting  a  mortgagee's  power  of  sale 
may  be  varied  or  extended  or  entirely  excluded  by 
the  terms  of  the  mortgage  deed  (o).  But  it  is  now 
usual  in  practice  to  rely  upon  the  statutory  power  of 
sale  instead  of  inserting  express  powers  for  the  same 
purpose  in  mortgage  deeds  (j)). 


jMortgagee's 
power  to 
jippoint 
receiver, 
cut  timber, 
and  grant 
leases. 


The  same  Conveyancing  Act  contains  provisions 
enabling  a  mortgagee  under  a  mortgage  made  by  deed 
after  1881,  in  the  absence  of  stipulation  to  the  con- 
trary, to  appoint  a  receiver  of  the  income  of  mort- 
gaged property,  but  not  before  his  statutory  power  of 


(70  Stat.  44  &  45  Vict.  c.  41. 
ys.  20,  24 ;  see  Wms.  Couv.  Stat. 
144,  145, 160. 

(/)  Sect.  21,  sub-sect.  1 ;  see 
Wms.  Conv.  Stat.  145—147.  This 
does  not  enable  an  equitable 
mortgagee  by  deed  to  convey  the 
legal  estate ;  Be  Hodson  and 
Eowes'  ContracL  35  Ch.  D.  668. 

(m)  Sect.  21,  sub-sect.  3 ;  see 
"Wms.  Conv.  Stat.  149. 


(n)  Sect.  21,  sub  sect.  2 ;  see 
Wms.  Conv.  Stat.  147—149; 
Bailey  v.  Barnes,  1894, 1  Ch.  25  ; 
Life  Interest,  etc.,  Corpn.  v.  Havd 
in  Hand,  dc,  Socy.,  1898,  2  Ch. 
230. 

(o)  Sect.  19.  sub-sects.  2,  P. 

(p)  As  to  the  question  of  tlie 
expediency  of  relying  on  statu- 
tory powers,  see  Wms.  Conv. 
Stat.  141— 14-!,  252,  253. 
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Sale  shall  become  exercisable  (q) ;  also  to  insure  against 
fire,  under  certain  conditions,  and  to  cut  and  sell 
timber,  while  in  possession  (r).  A  mortgagee  in  pos- 
session under  a  mortgage  made  after  1881  is  also 
empowered  by  the  same  Act,  in  the  absence  of  stipu- 
lation to  the  contrary,  to  grant  the  same  leases  as  a 
mortgagor  in  possession  is  thereby  empowered  to 
grant ;  and  leases  so  granted  will  be  good  against  all 
prior  incumbrancers  and  the  mortgagor  (.s).  But, 
except  under  the  statutory  or  an  express  power  of 
leasing,  a  mortgagee  of  land  is  unable,  before  fore- 
closure, to  make  a  lease,  which  will  be  unconditionally 
binding  on  the  mortgagor  (0. 

If  the  mortgagor  wish  to  pay  ofi'  the  mortgage  Mortgagor's 
after  the  day  fixed  for  payment  is  past,  he  must,  as  '■^"^®^''^^- 
a  rule,  give  to  the  mortgagee  six  calendar  months' 
previous  notice  in  writing  of  his  intention  to  do  so, 
and  must  punctually  pay  or  tender  the  money  at  the 
expiration  of  the  notice  (a).  For  if  the  money  should 
not  be  then  ready  to  be  paid,  the  mortgagee  will  be 
entitled  to  fresh  notice ;  as  it  is  considered  reasonable 
that  he  should  have  time  afforded  him  to  look  out 
for  another  investment.  A  mortgagor  is,  however, 
entitled,  if  he   think   fit,    to  pay  the   mortgagee  six 

(q)  Stat.  44  &  45  Vict.  c.  41,  (s)  Sect,    IS,    sub-s.    2;    anle, 

88.    19,   24.     The    object  of  the  p.  .554. 

appointment  of  a   receiver  is   to  (/)  Hunger/did  v.  Clay,  9  Mod. 

ensure   payment  of  the   interest  1 ;  IPranhliuski  v.  Ball,  ^^3  Bcav. 

out  of  tlie   income  of  the  mort-  5G0,  5Gy ;  Davidson,  Prcc.  Conv. 

gaged    property   witliout    taking  A'ol.  II.  I't.  II.  335,  337,  4tli  ed. 

])ossession.  The  receiver  is  bouml  (jt)  Sharpnell  v.  Blahv,  2  Eq. 

to  apply  the  income  (ii ft er  keeping  C'a.  Ahr.    <i03,   pi.  34;  Smith   v. 

down  outgoings)  in    payment  of  Smith,     IS'Jl,    3     Ch.    550;    see 

the  interest,  but  to  pay  tlie  sur-  Bovill  v.  Eitdle,  1896,  1  Ch.  G48. 

plus     to    the    mortgagor.      See  But    tiiis    rule   does  not    apply 

Gnsltell  V.  G(>4in(],  189U,  1  Q.  B.  where    tlie    just   inference    from 

691 — 6!t3,  697;    Wuohtony.  Jiona,  the  transaction  is  that  the  mort- 

19U0,   1  Ch.  788;    H7tt7«  v.  Met-  gage  ia  merely  temporarv,  as  iu 

calf,  l!t03,  2  Ch.  567.  the  case  of  a  mortgage  to'bankurs 

(;•)  Sects.    19,    23;    see    Wms.  by  deposit  nf  litle  deeds;    Fitz- 

Conv.  Stat.  137,  139— HI,  153 —  (jerahVs     Trustee      v.      Mellersh, 

160.  1692,  1  Ch.  385. 

W.R.P.  3G 
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Reconvey- 
ance. 


months'  interest  in  advance,  in  lieu  of  notice  (./). 
When  the  mortgagor  has  duly  paid  or  tendered  the 
money  due  from  him,  either  after  proper  notice  or 
with  due  interest  in  advance  instead,  he  will  be 
entitled  to  require  the  mortgagee  to  execute  at  his 
expense  a  reconveyance  of  the  legal  estate  in  the 
mortgaged  land  (//).  And  to  enforce  this  right,  or 
otherwise  duly  to  enforce  his  equity  of  redemption, 
he  may  take  proceedings  (s)  for  redemption  in  the 
Chancery  Division  (a)  against  the  mortgagee  {It).  An 
order  for  sale  may  now  be  made  in  redemption  as  well 
as  in  foreclosure  proceedings  (r). 


Lapse  of 
lime  may 
bar  right  to 
redeem. 


A  mortgagor  may,  however,  lose  his  equity  of 
redemption  by  lapse  of  time.  For  under  the  present 
statute  of  Limitations  (d),  whenever  a  mortgagee  has 
obtained  possession  of  the  land  comprised  in  his 
mortgage,  the  mortgagor  cannot  bring  an  action  to 
redeem  the  mortgage  but  within  twelve  {<')  years  next 
after  the  time  when  the  mortgagee  obtained  possession, 
or  next  after  any  written  acknowledgment  of  the  title 
of  the  mortgagor,  or  of  his  right  to  redemption,  shall 
have  been  given  to  him  or  his  agent,  signed  by  the 

(a:)  Johnson  v.  Evans,  W.  N. 
1889,  p.  95,  61  L.  T.  18. 

(y)  See  ante,  p.  550,  n.,  as  to 
the  stamp  on  a  reconveyance. 
Reconveyance  may  be  effected 
by  a  vesting  order  in  certain 
cases;  see  siat.  56  &  57  Vict. 
c.  53,  s.  29.  Mortgages  made 
under  the  Building  (Society  Acts 
and  the  Friendly  Society  Acts 
may  be  discharged  -svitbout  re- 
conveyance, by  a  receipt  endorsed 
on  the  mortgage  deed ;  see  L.  R. 
Digest;  Crosbie  Hill  v.  Sayer, 
1908,  1  Ch.  866. 

(z)  Formerly  by  suit,  now  by 
action  or  originating  summons  ; 
R.  S*.  C.  Dec.  1885,  No.  21  (Order 
LY.  r.  5  a) ;  W.  N.  2  Jan.  1886. 

(n)  Or  in  the  County  Court, 
if  the  amount  be  not  more  than 
500Z. ;  see  ante,  p.  556,  n.  (»). 


(b)  3  Seton  on  Judgments',  1926, 
6th  ed. 

(c)  Stat.  44  &  45  Vict.  c.  41, 
s.  25;  see  Wms.  Conv.  Stat. 
162  sq.  In  redemption  as  well 
as  in  foreclosure  proceedings  a 
mortgagee  is  entitled  to  be  paid 
Jiis  costs  and  expenses ;  and  will 
not  be  disallowed  his  costs  with- 
out positive  misconduct  on  his 
part ;  see  o  Seton  on  Judgments, 
1948,  6th  ed. ;  National  Fro- 
vincial  Bank  of  England  v. 
Game?,  31  Ch.  D.  582. 

(d)  Stat.  37  &  38  Vict.  c.  57, 
s.  7. 

(e)  Formerly  twenty ;  bv  stat. 
3  &  4  Will.  IV.  c.  27,  s.  28,  and 
the  previous  rule  of  equity  ;  2 
Coote  on  Mortgage,  cli.  Ixxiv. 
sect.  1. 
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mortgagee  (_/).  And  when  the  period  hmited  by  the 
Act  is  determined,  the  mortgagor's  title  to  the  land 
is  extinguished  {cj).  So  that  when  a  mortgagee  has 
been  in  possession  for  twelve  years  without  giving 
the  required  acknowledgment,  he  becomes  absolutel}^ 
entitled  to  the  land  (/O-  The  time  so  limited  for  the 
mortgagor  to  redeem  is  not  extended  in  the  case  of 
his  being  under  any  disability,  such  as  lunacy  {}).  In  Mortgagee's 
the  same  way  a  mortgagee's  rights  may  be  barred  by  by  lapgo  of 
lapse  of  time,  if  he  allow  the  mortgagor  to  remain  in  ^""*'- 
possession  without  paying  principal  or  interest  and 
without  acknowledgment  of  his  title  ;  in  which  case 
he  will  be  barred  from  taking  possession  twelve  years 
after  his  right  of  entry  accrued  (j),  and  will  be  barred 
from  taking  foreclosure  proceedings  or  suing  for  the 
money  secured  by  a  mortgage  of  land  twelve  years 
after  his  right  of  action  accrued  (A).  But  if  the  mort- 
gagee obtain  from  the  mortgagor  any  payment  of 
principal  or  interest,  or  any  written  and  signed  acknow- 
ledgment of  his  title  or  right,  he  will  not  be  barred 
from  any  of  his  remedies  until  twelve  years  after  the 
last  of  such  payments  or  acknowledgments  (/).  And 
if  the  mortgagee,  being  out  of  possession,  take  fore- 
closure proceedings  within  due  time,  he  will  not  be 

(/)  Sec  Hyde  v.  Dallaway,  '2  Vict.  c.   57,  ss.  8,  9;    Wrixowv. 

Hare,  528;  TrulocJc  y.  liohey,  12  Vize,  3  Dru.  &    War.  104.  119; 

Sim.    402;    Lucas    v.   Dennison,  Ilarlock  v.   Ashherry,   19  Cli.  D. 

13  Sim.  584;  Stansfieldv.  Eobson,  539;  Hurjtll  v.  Wilkinson,  S8  Ch. 

1(J  Bcav.  23G.  D.  480  ;    Ludhmok  v.    Liidbrook, 

(g)  Stata.  3  &  4  Will.  IV.  c.  27,  1901,  2  K.  B.  96;  Bradxhaw  v. 

8.  34;  37  &  38  Vict.  c.  57,  8.  9.  Widdrington,  W02,2ChA'S0.  But 

(/t)  lie  Loveridge,  1904,  I  Cli.  if  the  mortgagee,  or    the  person 

518.  standing  in  his  place,  should  be 

(«■)  Kinsman  v.    Tiouse,  17  Ch.  under    any     of    the    disabilities 

D.   i04:  Forster  v.  Paltcn'on,  ib.  mentioned    in     the     Statute    of 

132.     Tiiis  is  different  from  the  Limitations    wlien  tlie   right   to 

rule  of   equity   in   force    before  xtie  for  foreclosure  or  possession 

1833;  see  2  Cootc  on  Mortgage,  tirst  accrued,  it  appears  that  pro- 

ch.  Ixxiv.  sect.  1.  ceedings   may   be    taken   within 

(./)  Ante,  p.  551.  the  furtiier  time  now  allowed  in 

(ic)  See  Samuel  Johnson  li-  Sonn.  ease  of  disability  ;  see  stats.  3  & 

/.^(?.v.  i?roc/.-,  1907, 2  Ch.  533, 530.  4  Will.   IV.  c.  27,  ss.  IC— 18;  37 

(/)  Stats.  3  &  4  Will.  IV.  c.  27,  &  38  Vict.  e.   57,  ss.  3—5;  and 

83.  2,  14  ;  1  Vict.  c.  28  ;  37  &  38  see  next  chapter. 
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barred  from  taking  .or  suing  for  possession,  till  twelve 
years  from  the  date  of  the  order  for  final  foreclosure, 
which  first  gave  him  the  full  beneficial  title  to  the 
land  (m).  The  mortgagee's  title  to  the  land  is  extin- 
guished when  his  remedies  are  barred  {ii). 

Mortgages  for        Mortgages  of  freehold  lands  are  sometimes  made 
long  terms       f^^,  i        terms,  such  as  1000  years.     But  this  is  not 

of  years.  *=>  ,       „  .        .     .  i      i  i 

now  often  the  case,  as  the  fee  simple  is  more  valuable 
and  therefore  preferred  as  a  security.  Mortgages  for 
long  terms,  when  they  occur,  are  usually  made  by 
trustees,  in  whom  the  terms  have  been  vested  in 
trust  to  raise,  by  mortgage,  money  for  the  portions 
of  the  younger  children  of  a  family,  or  other  similar 
purposes.  The  reasons  for  vesting  such  terms  in 
trustees  for  these  purposes  were  explained  in  the  last 
chapter  (o). 

Mortgage  of  Copyhold,  as  well  as  freehold,  lands  may  be  the 

copyholds,  subject  of  mortgage.  The  purchase  of  copyholds,  it 
will  be  remembered,  is  effected  by  a  surrender  of  the 
lands  from  the  vendor  into  the  hands  of  the  lord  of 
the  manor,  to  the  use  of  the  purchaser,  followed  by 
the  admittance  of  the  latter  as  tenant  to  the  lord  (p). 
The  mortgage  of  copyholds  is  effected  by  surrender, 
in  a  similar  manner,  from  the  mortgagor  to  the  use 
of  the  mortgagee  and  his  heirs,  subject  to  a  condition, 
that  on  payment  by  the  mortgagor  to  the  mortgagee 
of  the  money  lent,  together  with  interest,  on  a  given 
day,  the  surrender  shall  be  void.  If  the  money  should 
be  duly  paid  on  the  day  fixed,  the  surrender  will  be 
void  accordingly,  and  the  mortgagor  will  continue 
entitled  to  his  old  estate ;  but  if  the  money  should  not 

(m)  Heath  v.  Pugh,  6  Q.  B.  D.  Eihhle  v.  Fairthorne,  1895,  1  Cb. 

345,    7     App.    Cas.    235:    ante,  2V3 ;  Be  Hazeldines  Trusts,  190S, 

p.  557.  1  Ch.  34. 

(ji)  Stats.  3  &  4  Will.  IV.  c.  27,  (o)  See  ante,  p.  533. 

8.  34  ;  37  &  38  Vict.  c.  57,  s.  9 ;  (p)  Ante,  pp.  484,  486. 
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be  duly  paid  on  that  day,  the  mortgagee  will  then 
acquire  at  law  an  ahsolute  right  to  be  admitted  to 
the  customary  estate  which  was  surrendered  to  him ; 
subject  nevertheless  to  the  equitable  right  of  the  mort- 
gagor, confining  the  actual  benefit  derived  by  the 
former  to  his  principal  money,  interest  and  costs. 
The  mortgagee,  however,  is  seldom  admitted,  unless 
he  should  wish  to  enforce  his  security,  contenting 
himself  with  the  right  to  admittance  conferred  upon 
him  by  the  surrender ;  and,  if  the  money  should  be 
paid  off,  all  that  will  then  be  necessary  will  be  to 
procure  the  steward  to  insert  on  the  Court  rolls  a 
memorandum  of  acknowledgment,  by  the  mortgagee, 
of  satisfaction  of  the  principal  money  and  interest 
secured  by  the  surrender  (7).  If  the  mortgagee 
should  have  been  admitted  tenant,  he  must,  of  course, 
on  repayment,  surrender  to  the  use  of  the  mortgagor, 
who  will  then  be  re-admitted.  The  provisions  of  the 
Conveyancing  Act  of  1881,  by  which  estates  of  inherit- 
ance vested  in  a  sole  mortgagee  devolve  on  his  per- 
sonal representatives  (/•),  originally  applied  to  copy- 
holds as  well  as  freeholds  (.s).  But  by  the  Copyhold  j 
Act,  1887  (0,  now  replaced  by  the  Copyhold  Act, 
1894  (ii),  these  provisions  shall  not  apply  to  land  of 
copyhold  or  customary  tenure  rested  in  the  tounit  on 
the  Court  rolls  of  any  manor  by  way  of  mortgage. 
When  a  mortgagee  of  copyholds  of  inheritance  has 
been  admitted  tenant,  his  estate  will  therefore  pass  to 
his  heir  or  devisee :  but  if  he  has  not  been  admitted,  it 
appears  that  his  estate  will  devolve  on  his  executors 
or  administrators.  The  conditional  surrender  of  cop}'- 
holds  ])y  way  of  mortgage  is  usually  preceded  by  a 

(7)  1  Scriv.  Cop.  242 ;  1  W'atk.  s.  ir^ ;  sco  lie  MilU,  40  Ch.  D.  U. 
Cop.  117,  118;  sec  Hophrmon  v.  (u)  Stat.   57  &  oS  Vict.  c.  46, 

Chamberlain,  1908, 1  Ch.  851!,  855.  8.  88.     Tlio  Land   Transfer  Act, 

(}•)  Ante,  p.  551.  18i)7,  does  not,  as  we  liave  seen, 

(fi)  Re   Hughes,   \V.   N.    1884,  affect  th(i  devolution  on  deatli  of 

p.  53.  any   leLcal    estate  in    copyholds ; 

it)  Stat.  50  &  51  Vict,  c.  7:),  ante,  p.  475, 
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deed  of  covenant  to  surrender  executed  by  the  mort- 
gagor, in  which  the  power  of  sale  was  formerly 
inserted  (/•)•  The  statutory  power  of  sale  (ic)  may  now 
be  incorporated  in  such  a  deed. 


Mortgage  of 
leaseholds. 


Leasehold  estates  may  be  mortgaged  by  assignment 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for 
re-assignment  on  payment  of  the  money  advanced  on 
a  given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  term,  he  becomes  liable  to  the  land- 
lord for  payment  of  the  rent  and  performance  of  the 
covenants  of  the  lease  (,<■).  It  is  therefore  usual,  when 
the  rent  and  covenants  are  onerous,  to  mortgage 
leaseholds  by  demise  or  underlease  of  the  premises 
for  a  term  less  by  a  day  or  two  than  the  term  granted 
by  the  lease,  with  a  proviso  for  surrender  of  the  term 
granted  by  the  mortgage  on  payment  of  the  amount 
lent  with  interest  on  the  day  appointed.  In  such 
cases  the  mortgagee  does  not  become  the  landlord's 
tenant,  and  is  not  liable  on  the  covenants  in  the 
lease  (ij) :  but  his  security  is,  of  course,  only  the  terra 
created  by  the  underlease  by  way  of  mortgage.  A 
declaration  is  however  often  inserted  in  such  mort- 
gages that  the  mortgagor  shall  hold  his  reversion  in 
the  original  term  on  trust  for  the  mortgagee,  subject  to 
redemption.  The  statutory  powers  of  sale  and  leasing 
will  now  be  incorporated  in  a  deed  of  mortgage  of 
leaseholds,  whether  by  assignment  or  demise,  in  the 
absence  of  provision  to  the  contrary  (?) . 


Equitable 
mortgages. 


Besides  the  mortgages  already  described,  which 
give  the  mortgagee  a  legal  proprietary  right  in  the 
lands  pledged  to  him,  there  are  equitable  mortgages  (a), 


(v)  Davidson,  Prec.  Conv.  Vol. 
II.  Part  II.  pp.  113,  405,  4th  ed. 
(w)  Ante,  p.  558. 
(x)  Ante,  p.  511. 
((/)  Ante,  p.  525. 


(z)  Ante,  pp.  554,  558. 

(«)  See  ante.  p.  550,  n.  (y),  as 
to  the  stamp  duty  on  equitable 
mortgages. 
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by  which  lands  are  charged  in  (■([nUji  only.  Eciuitable 
charges  arise  upon  the  mortgage  of  an  equity  of  re- 
demption (/>)  or  other  equitable  estate,  or  when  the 
legal  owner  of  lands  pledges  them  by  a  signed  writing 
without  deed  (c),  or  by  deposit  of  the  title  deeds  with 
the  mortgagee.  For,  notwithstanding  the  stringent  Deposit  of 
provision  of  the  Statute  of  Frauds  to  the  contrary  {d), 
it  was  held  by  the  Court  of  Chancery  that  such  a 
deposit,  even  without  any  writing,  operated  as  an 
equitable  mortgage  of  the  estate  of  the  mortgagor  in 
the  lands  comprised  in  the  deeds  {c).  This  doctrine 
still  remains ;  and  the  same  doctrine  applies  to  coj)ies 
of  Court  roll  relating  to  copyhold  lands  (,/'),  for  such 
copies  are  the  title  deeds  of  copyholders. 

Another   instance    of   an    equitable   charge   is   a  Vomlor's  lien, 
vendor's  lien.     For  when  lands  are  sold,  but  the  whole 
of  the  purchase-money  is  not  paid,  the  vendor  has  a 
lien  in  equity  on  the  lands  for  the  amount  unpaid, 
together  with  interest  at  four  per  cent.,  the  usual  rate 
allowed  in  equity  (7) .      And  the  circumstance  of  the 
vendor  having  taken  from  the  purchaser  a  bond  or  a 
note  for  the  payment  of  the  money  will  not  destroy 
the  lien  (li).     But  if  the  vendor  take  a  mortgage  of 
part  of  the  estate,  or  any  other  independent  securit}', 
his    lien'  will    be    gone.     If    the    sale    be   made    in  Sale  for 
consideration  of  an  annuity,  it  appears  that   a   lien  *°°"*  ^• 
will  subsist    for    such   annuity  (/),  unless  a  contrary 

(6)  Sec  ante,  pp.  r>48,  5.52.  Sugd.   V.   &   P.   630,   13th   ed.  ; 

(c)  i'^cc  ante,  pp.  145,  189,  215,  Jo«e.s   v.   Smith,   1   Hare,   56,    1 

503,  518.  PliiU.  244. 

00  2t>  Car.  II.  c.  3,  ss.  1,  ;]  ;  ((7)  Chapman     v.     Tanner,    1 

ante,  p.  157.  Vcru.    267  ;    VoUexfcn   v.   Moovc, 

(e)  Russel    v.    Russel,   1    Bro.  3  Atk.    272 ;    Mnchreih  v.    Sipn- 

C.  C.  26'J.     See  Ex  parte  Ilaiijh,  moiis,  15  Ves.  329  ;  Sugd.  V.  &P. 

11  Ves.  403.     There  must  bean  670;    and   see  2   Wms.  V.  &  P. 

actual  deposit ;  Re  Beetham,  Ex  924  et  seq. 

parte  BrndericJc,  18  Q.  B.  D.  380,  (h)  Craid  v.  Mllh,  2  \.  &  B. 

3  Times  T..  K.  489.  306,  13   R.    R.     101  ;     Winter   v. 

(/)   Whitbreail     v.    Jordan,    1  ylnsort,  3  Russ.  488. 

Y.  &  C.  Ex.  303  ;  Lewis  v.  John,  (/)  Matthew  v.  Border,  6  Hare, 

1  C.  P.  Coop.  8.     See,  however,  110. 
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intention     be     inferred     from    the    nature    of    the 
transaction  (A) . 


A  stipulation 
to  raise  the 
interest  on 
failure  of 
punctual  pay- 
ment la  void. 


But  a  stipula- 
tion to 
diminish  the 
interest  on 
punctual  pay- 
ment is  good. 


A  curious  illustration  of  the  anxiety  of  the  Court  of 
Chancery  to  prevent  any  imi)Osition  being  practised 
by  the  mortgagee  upon  the  mortgagor  occurs  in  the 
following  doctrine :  that,  if  money  be  lent  at  a  given 
rate  of  interest,  with  a  stipulation  that,  on  failure  of 
punctual  payment,  such  rate  shall  be  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship 
on  the  mortgagor ;  whereas  the  very  same  effect  may 
be  effectually  accomplished  by  other  words.  If  the 
stipulation  be,  that  the  higher  rate  shall  be  paid,  but 
on  punctual  payment  a  lower  rate  of  interest  shall 
be  accepted,  such  a  stipulation,  being  for  the  benefit 
of  the  mortgagor,  is  valid,  and  will  be  allowed  to  be 
enforced  (/). 


Mortgages  to 
trustees. 


The  loan  of  money  on  mortgage  is  an  investment 
frequently  resorted  to  by  trustees,  when  authorised  by 
their  trust  to  make  such  use  of  the  money  committed 
to  their  care :  in  such  a  case,  the  fact  that  they  are 
trustees,  and  the  nature  of  their  trust,  are  usuall}^ 
omitted  in  the  mortgage  deed,  in  order  that  the  title 
of  the  mortgagor  or  his  representatives  may  not  be 
affected  by  the  trusts.  It  is,  however,  a  rule  of  equity, 
that  when  money  is  advanced  by  more  persons  than 
one,  it  shall  be  deemed,  unless  the  contrary  be  ex- 
pressed, to  have  been  lent  in  equal  shares  by  each  (/?0  ; 
if  this  were  the  case,  the  executor  or  administrator  of 
any  one  of  the  parties  would,  on  his  decease,  be  en- 
titled to  receive  his  share  {)i).  In  order,  therefore,  to 
prevent  the  application  of  this  rule,  it  was  usual  to 

(/.)  Buchland  v.   Fochwll,    13  v.  Ingram,  16  Ch.  D.  53. 
Sim.   406;  Dixon  v.  Gay/ere,  21  (m)  3   Atk.  734;    2  Ves.  sen. 

Beav.  118, 1  De  G.  &  J.  655.  258  ;  3  Yes.  juu.  631. 

(0    Strode  v.  Parker,  2   Vern.  (n)  Petty   v.  Styicard,   1    Cha. 

316;  3  Burr.  1374;  1  Fonb.  Eq.  Eep.   31,    1    Eq.    Ca.   Ab.   290; 

3PS,     See  Union  Bank  of  London  Vickers  v.  Coicell,  1  Beav.  o2y, 
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declare,  in  all  mortgages  made  to  trustees,  that  the  Joint  account 
money  was  advanced  by  them  on  a  joint  account,  in  *^^*"^*^- 
equity  as  well  as  at  law,  and  that,  in  case  of  tlie 
decease  of  any  of  them  in  the  lifetime  of  the  others, 
the  receipts  of  the  survivors  or  survivor  should  be  an 
effectual  discharge  for  the  whole  of  the  money.  And 
now  by  the  Conveyancing  Act  of  1881  {(>)  provisions 
having  the  effect  of  the  joint  account  clause  previously 
usual  are  incorporated,  in  the  absence  of  stipulation 
to  the  contrary,  in  every  mortgage,  obligation  for 
payment  of  money,  and  transfer  of  mortgage  or  obli- 
gation made  after  the  year  1881,  in  which  the  money 
secured  is  expressed  to  be  advanced  by  or  owing  to 
more  persons  than  one  out  of  or  as  money  belonging 
to  them  on  a  joint  account,  or  which  is  made  to  more 
persons  than  one  jointly,  and  not  in  shares. 

As  the  interest  even  of  an  equitable  mortgagee  is  Judgment 
an  interest  in  land,  it  was  held,  under  the  Judgments  oS^mo'^r-^'"'^^" 
Act,  1838  (j)),  that  judgment  debts   against  a  mort-  gageCs 

,  ,  .     .    .  ,  •      ,,  ,  T  interest  in 

gagee  were  a  charge  upon  his  interest  in  the  mortgaged  the  lands, 
lands  (q).  But  it  was  afterwards  provided  (/•),  that 
where  any  mortgage  should  have  been  paid  off  prior 
to,  or  at  the  time  of,  the  conveyance  of  the  lands  to  a 
purchaser  or  mortgagee  for  valuable  consideration, 
the  lands  should  be  discharged  both  from  the  judg- 
ment and  Crown  debts  of  the  mortgagee.  And  as  we 
have  seen,  by  the  Judgments  Act,  1864  (s),  the  lien  of  New  cmict- 
all  judgments,  of  a  date  later  than  the  28th  of  July, 
1864,  was  abolished.  This  provision  is,  however, 
repealed  by  the  Land  Charges  Act,  1900  (0,  under 
which  a  judgment  shall  not  operate  as  a  charge  on 

(„)  Stat.  U  &  4.5   Vict.  c.  41,  (r)  Stat.  18  &   1!)  Vict.  c.  1.5, 

s.(U;  asto  theeflfcet  of  which,  see  s.     11;    (rredves    v.    lliVso?!,    25 

Wins.  Conv.  Stat.  238—240,  4!>8.  Bcav.  434. 

Ip)  Stat.    1   &    2  Vict.  c.  110,  (s)  Stat.  27  k  28  Vict.  c.  112, 

s.  18;  ante,  pp.  271,  410.  anti,  p.  271!. 

(7)  Russell     V.     M'CulJQch,     1  (<)  Stat.  03  &   (11  ^■iet.  c.  26, 

Iva^y  &  J.  :»i:),  99.  2,  5;  ante,  p.  274. 
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land  until   a  writ  or  order    for  enforcing  it  is  duly 
registered. 


Transfer  of 
mortjrascs. 


Mortgagee 
may  be  com- 
pelled to 
transfer. 


Mortgages  are  frequently  transferred  from  one 
person  to  another.  The  mortgagee  may  wish  to  be 
paid  off,  and  another  person  may  be  willing  to  advance 
the,  same  or  a  further  amount  on  the  same  security. 
In  such  a  case  the  mortgage  debt  and  interest  are 
assigned  by  the  old  to  the  new  mortgagee ;  and  the 
lands  which  form  the  security  are  conveyed,  or  if 
leasehold  assigned,  by  the  old  to  the  new  mortgagee, 
subject  to  the  equity  of  redemption  which  maybe  sub- 
sisting in  the  premises ;  that  is,  subject  to  the  right 
in  equity  of  the  mortgagor  or  his  representatives  to 
redeem  the  premises  on  payment  of  the  principal 
sum  secured  by  the  mortgage,  with  all  interest  and 
costs  (»).  Under  the  Conveyancing  Act  of  1881  (x), 
a  mortgagor  entitled  to  redeem  now  has  powder  to 
require  a  mortgagee,  who  is  not  and  has  not  been  in 
possession,  instead  of  reconveying,  and  on  the  terms 
on  which  he  would  be  bound  to  reconvey,  to  assign  the 
mortgage  debt  and  convey  the  mortgaged  property  to 
any  third  person;  and  the  mortgagee  will  then  be 
bound  to  assign  and  convey  accordingly. 


Mortgage  of 
equity  of 
redemption. 


As  we  have  seen  (ij),  the  equity  of  redemption  be- 
longing to  the  mortgagor  may  again  be  mortgaged  by 
him;  this  may  be  either  to  the  former  mortgagee  by 
way  of  further  charge,  or  to  some  other  person.  In 
order  to  prevent  frauds  by  clandestine  mortgages,  it 
is  provided  by  an  Act  of  "William  and  Mary  (:;),  that 
a  person  twice  mortgaging  the  same  lands,  without 


(u)  As  to  the  stamp  on  a 
transfer,  see  ante,  p.  550;  Wale 
V.  Commissioners  of  Inland  Re- 
venue, 4  Ex.  D.  270. 

(x)  Stat.  44  &  45  Tict.  c.  41, 
s.  15,  amended  by  stat.  45  &  4G 


Vict.  e.  39,  8.  12 ;  see  Wms. 
Conv.  Stat.  119—124. 

(y)  Ante,  p.  567. 

(2)  Stat.  4  &  5  Will.  &  Mfiry, 
c.  16,  8.  3 ;  see  Ktnnard  v.  Fut- 
voye,  2  Gif.  81. 
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discovering  the  former  mortgage  to  the  second  mort- 
gagee, shall  lose  his  equity  of  redemption.  Unfor- 
tunately, however,  in  such  cases  the  equity  of 
redemption,  after  payment  of  both  mortgages,  is  gene- 
rally worth  nothing.  And  if  the  mortgagor  should 
again  mortgage  the  lands  to  a  third  person,  the  Act 
will  not  deprive  such  third  mortgagee  of  his  right  to 
redeem  the  two  former  mortgages  (a).  When  lands 
are  mortgaged,  as  occasionally  happens,  to  several 
persons,  each  ignorant  of  the  security  granted  to  the 
other,  questions  generally  arise  as  to  the  priority  of 
the  various  charges.  Such  cases  frequently  illustrate 
the  advantage  of  a  legal  proprietary  right,  which 
avails  against  all  the  world,  over  an  equitable  right 
which  avails  not  against  purchasers  for  value  without 
notice  (b).  Thus  the  claim  of  a  mortgagee,  who  has 
obtained  the  legal  estate,  will  take  precedence  over 
any  previous  equitable  charge,  of  which  he  had  no 
notice,  as  well  as  over  subsequent  charges;  and 
nothing  short  of  connivance  in  fraud  or  gross  negli- 
gence will  deprive  him  of  this  advantage  (c) :  though 
he  may  be  postponed  to  a  subsequent  charge  created 
with  his  authority,  as  where  he  gives  up  the  title 
deeds  that  money  may  be  raised  on  a  deposit  of 
them  {(I).  So  if  a  mortgagee  having  the  legal  estate 
make  a  further  advance  without  notice  of  an  inter- 
mediate mortgage,  he  has  a  first  charge  on  the  lands 
for  the  whole  amount  of  his  advances,  which  must  be 
satisfied   before    the    second    mortgagee   can   receive 

(a)  Stat.  4  &  5  Will.  &  Mary,  1001,  2  Cii.231  ;  Berwick  v.  Price, 
c.  16,  8.  4.  1905, 1  Ch.  632  ;  Walker  v.  Liiiom, 

(b)  See  ante,  pp.  2,  3,  65,  182,       1907,  2  Cli.  104. 

546,  551.  (d)  III    such    a    case    ho   will 

(c)  See  Hewitt  v.  Loosemore,  9  be  postponed  to  the  cliargo  so 
Hare,  449;  Northern  Counties  of  created,  even  thoup:h  liisautliority 
Jingland  Fire  Insurance  Co.  v.  be  exceeded  as  to  tlie  amount 
Whipp,  26  Ch.  D.  482;  Re  raised;  sec  Brorklexhy  v.  Tcm- 
Ingham,  1893,  1  Ch.  3.'>2 ;  Oliver  perance,  <tc..  Building  Society, 
V.  Hinton,  1899,  2  Ch.  264 ;  Tay-  1895,  A.  C.  173. 

lor  V.  London  and  Countij  Bank, 
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Tacking.  anything  thereout  {<■).  And  if  a  third  or  suljsequent 
mortgagee,  who  had  no  notice,  when  he  took  his 
security  (J),  of  any  but  a  first  mortgage,  can  procure 
a  transfer  to  himself  of  the  first  mortgagee's  legal 
estate,  he  may  tack,  as  it  is  said,  his  own  mortgage  to 
the  first,  and  so  postpone  any  intermediate  incum- 
brancer (ji).  But  no  claim  of  a  mortgagee,  who  has 
secured  the  legal  estate,  will  be  preferred  to  a  prior 
equitable  charge,  of  which  he  had  notice,  when  he 
advanced  his  money  (//).  As  between  themselves, 
equitable  charges  rank,  as  a  rule,  in  the  order  in 
which  they  were  created  (/)  :  though  one  equitable 
mortgagee  may  be  postponed  to  another,  whose  charge 
was  subsequent  to  his  own,  on  grounds  of  fraud  or 
negligence  (k).  But  the  priorities  of  persons  entitled 
to  equitable  charges  on  land  are  not  affected,  as 
between  themselves,  by  the  fact  that  some  have  and 
others  have  not  given  notice  of  their  charges  to  the 
legal  owner  of  the  land,  or  by  the  order  in  which  any 
such  notices  may  have  been  given  (/)• 

Mortgages  Mortgages  or  charges  made  by  any  deed  or  writing 

Middlesex       ^'^^  ^^^'^^^   ii^  Middlesex,  Yorkshire  or  Kingston-upon- 

and  York-       Hull,   ought   to   be  registered   in  the  proiier  county 
shire.  '         o  o  i      i  j 


(c)  Goddard  v.  Complin,  1  Ch. 
Cii.  119;  Lloyd  v.  Athoood,  3  De 
G.  &  J.  614,  656,  657. 

(/)  Subsequent  notice  is  im- 
material. 

(g)  Marsh  v.  Lee,  2  Veut.  337 ; 
Brace  v.  Duchess  of  Marlborough, 
2  P.  W.  491;  Bates  v.  Johnson, 
Joh.  304;  Taylor  v.  Russell,  1892, 
A.  C.  244  ;  Bailey  v.  Barnes,  1894, 
1  Ch.  25.  An  attempt  was  made 
to  abolish  tacking  by  stat.  37  &  38 
Vict.  C.78.  s.  7,  repealed  by  38  &  39 
Yict.  c.  87,  s.  129. 

(/»)  Le  Neve  v.  Le  Neve,  Anib. 
436,  446 ;  Birch  v.  Ei'lames,  2 
Anflt.  427,  3  R.  R.  601 ;  I'erham 
V.  Kempsfer,  1907,  1  Ch.  373. 

(/)  Jones  V.  Jones,  8  Sim.  633  ; 
Wilmot    V,    Pike,    5    Hare.    14; 


Phillips  V.  Phillips,  4  De  G.F.  &  J. 
208,  215:  Taylor  v.  London  and 
County  Bank,  1901,  2  Ch.  231, 
260;  Perham  v.  Kcmpster,  1907, 

1  Cii.  373,  379. 

(/i)  See  Xatioiad  Provincial 
Bank  of  England  v.  Jackson.  33 
Ch.  D.  1 ;  Union  Bank  of  London 
V.  Kent,  39  Ch.  D.  238  ;"  Farrand 
V.  Yorkshire  Banking  Co.,  40  Ch. 
D.  182;  Be  Castell  and  Brown, 
Ltd.,  1898,  1  Ch.  315. 

{I)  Above,  note  (/)  ;  Phipps  v. 
Lovegrove,  L.  R.  16  Eq.  80,  91  ; 
Be  Richards,  45  Cli.  D.  589 ; 
Hopkins     V.    Uemsicorih.     1898, 

2  Ch.  347:  Taylor  v.  London  and 
County  Bank,  1901,  2  Cb,  231, 
254. 
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register  as  well  as  purchase  deeds  (m).  Under  the 
Middlesex  Registry  Act,  if  more  mortgages  than  one 
be  made  of  the  same  piece  of  land,  they  have  priority 
according  to  the  date  of  registration  (») ;  with  this 
exception,  that  the  claim  of  a  mortgagee,  who  has 
obtained  the  legal  estate  without  notice  of  any  previous 
equitable  charge  and  has  duly  registered  his  mortgage, 
will  be  preferred  to  the  claims  of  those  who  may 
previously  have  obtained  and  registered  merely  equi- 
table charges  (o).  But  a  mortgagee  may  be  deprived 
of  the  priority  given  by  this  Act  in  consequence  of 
the  operation  of  the  rule  of  equity  already  men- 
tioned (jj),  which  prevents  a  mortgagee,  who  has  had 
clear  previous  notice  of  a  prior  unregistered  charge, 
from  gaining  any  priority  of  interest,  with  regard  to 
the  equitable  estate  in  the  land,  by  priority  of  regis- 
tration (q).  The  registration  of  a  conveyance  of  land 
in  Middlesex  is  not  equivalent  to  notice  of  the  con- 
veyance (r) ;  so  that  the  operation  of  tachiuri  may  be 
successfully  performed  by  a  third  mortgagee  of  such 
land,  if  he  have  no  notice  of  the  second  mortgage, 
notwithstanding  that  the  second  mortgage  may  have 
been  registered  («).  The  provisions  of  the  Middlesex 
Registry  Act  do  not  apply  in  the  case  of  a  mortgage 
of  land  in  Middlesex  made  by  deposit  of  title  deeds 
without  any  written  memorandum  (0,  or  of  a  vendor's 
lien   for   unpaid    purchase-money  («)•      In   fi-h   these 

(in)  See  mile,  p.  211.  (s)  Bedford  v.  ifac/z/iouse,  2  Eq. 

In)  See  JVeve  v.Fennell,  2  H.  &  Ca.  Abr.  (Mo,  Case  12;  Cator  v. 

M.  170.  Cooley,  1  Cox,  182. 

(o)  Morecock  v.  Diekins,  Anilj.  (0  Sumpter  v.  Coopur,  2  B.  & 

C78.  Ad.  223;    Wood,  Y.-C,  Nece  v. 

(p)  Ante,\).2\-1.  Pennell,  2  H.&  M.  187;    C.  A, 

(r/)  See  liolUind  v.  Hart,  L.  R.  KetilewAl  v.  Watson,  2()  Ch.   D. 

C  Cli.  G7S ;  Bradley  v.   Hiche^,  U  007.     If  tlie  deposit  of  deeds  bo 

Ch.  D.  189.  accompanied    by     any     writfcMi 

(r)  Morecock  v.  Dicklng,  Amb.  document  charging  the  hmd,  tlie 

G78;    Mulins,   V.-C,   Be  Rmsell  Act  applies   and  the  document 

Boad  Purchase  Moneys,  L.   K.  12  ought  to  be  registered;  Nece  v. 

Eq.  78, 83.    But  if  a  man  searches  Pennell,  2  H.  &  M.  1 70. 

the  register,  he  will  have  notice  (m)  See    C.   A.,   Ketllewell  v. 

of  registered   conveyances.      See  Watson,  20  Cii.  D.  501,  507. 
Procter  y.  Cooper,  1  Jur.  N.  S.  149. 
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respects  the  law  was  formerly  the  same  for  land  in 
Yorkshire  as  for  land  in  Middlesex  (x).  But  now,  as 
we  have  seen  (y),  all  assurances  registered  under  the 
Yorkshire  Registries  Act,  1884  (:),  shall  have  priority 
according  to  the  date  of  registration,  and  no  person 
shall  lose  any  priority  given  by  this  Act  merely  in 
consequence  of  his  having  been  affected  with  actual 
or  constructive  notice,  except  in  cases  of  actual  fraud. 
And  it  is  provided  (a),  that  after  the  commencement 
of  this  Act  (h),  there  shall  not  be  given  or  allowed 
to  any  estate  or  interest  in  lands  in  Yorkshire  any 
priority  or  protection,  which  the  same  might  otherwise 
have  enjoyed,  by  reason  of  being  protected  by  or  tacked 
to  any  legal  or  other  estate  or  interest  in  such  lands ; 
except  as  against  any  estate  or  interest  which  shall 
have  existed  prior  to  the  commencement  of  the  Act. 
No  lien  or  charge  on  any  lands  in  Yorkshire,  in 
respect  of  any  unpaid  purchase-money  or  by  reason 
of  any  deposit  of  title  deeds,  will  have  any  effect  or 
priority  against  any  assurance  for  valuable  considera- 
tion which  may  be  registered  under  this  Act,  unless  and 
until  a  memorandum  of  such  lien  or  charge  has  been 
registered  in  accordance  with  the  provisions  of  the 
Act(c).  Mortgages  of  lands  to  which  the  title  is 
registered  under  the  Land  Transfer  Acts,  1875  and 
1897  (c?), I  are  subject  to  special  laws,  which  will  be 
considered  in  a  subsequent  chapter  (c).  Every  mort- 
gage or  charge  on  any  land,  wherever  situate,  or  any 
interest  therein,  which  is  created  after  the  1st  of  July, 


(a:)  Wrightson  v.  Hudson,  2  Eq. 
Ca.  Abr.  609,  Case  7  ;  Re  Wight's 
Mortiiage  Trust,  L.  R.  16  Eq. 
41 ;  Cr'edlajid  v.  Potter,  L.  K.  10 
Ch.  8;  EettleiL-ell  v.  Watson,  26 
Cb.  D.  501,  507. 

(y)  Ante,  p.  212  &  n.  (c). 

(z)  Stat.  47  &  48  Vict.  c.  54, 
8.  12.  Sect.  15  of  this  Act  pro- 
vided that  the  regislratiou  of 
any  instrument  under  this  Act 
should  be  deemed  to  constitute 


actual  notice  thereof,  but  was 
repealed  by  stat.  48  &  49  Vict, 
c.  26  s.  5. 

"  (a)  Stat.  47  &  48  Vict.  c.  54, 
s.  16. 

(h)  This  Act  came  into  opera- 
tion on  the  Ist  January,  1885. 
See  sect.  2. 

(c)  Sect.  7  ;  Battison  v.  Hohson, 
1896,  2  Ch.  403. 

(d)  See  ante,  p.  214. 

(e)  Post,  Part  YII. 
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1908,  by  a  company  registered  under  the  Companies 
Act,  18G2  (/),  or  1908  (.7),  in  England  or  Ireland  must 
be  registered  with  the  registrar  of  companies  within 
twenty-one  days  after  the  date  of  its  creation,  or  it 
will  be  void,  so  far  as  any  security  on  the  company's 
property  or  undertaking  is  thereby  conferred,  against 
the  liquidator  or  any  creditor  of  the  company  (h). 

A  mortgage  may  be  made  for  securing  the  payment  Mortgage  for 
of  money  which  may  thereafter  become  due  from  the 
mortgagor  to  the  mortgagee  (/').     Where  a  mortgage  Future 
extends  to  future  advances,  it  has  been  decided  that 
the  mortgagee  cannot  safely  make  such  advances,  if  he 
have  notice  of  an  intervening  second  mortgage  (A). 

There  is  one  case  in  which  the  rules  of   equity  Effect  of  two 
singularly,  and,  as  the  late  author  thought,  unduly  tho^samo 
favoured  the  mortgagee.     If  one  person  should  have  I'^r^o"- 
mortgaged  lands  to  another  for  a  sum  of  money,  and 
subsequently  have  mortgaged  other  lands  to  the  same 
person  for  another  sum  of  money,  the  mortgagee  was 
placed  by  the  rules  of  equity  in  the  same  favourable 
position  as  if  the  whole  of  the  lands  had  been  mort- 
gaged to  him  for  the.  sum  total  of  the  money  advanced. 
The   mortgagor   could   not  redeem   either   mortgage, 
after  it  had  become  absolute  at  law  (/),  without  also 
redeeming  the  other  :  and  the  mortgagee  might  enforce 

(/)  Stat.  25  &  20  Vict.  c.  81).  (/o)  HopMnson  v.  Bolt,  9  H.  L.  C. 

Ig)  Stat.  8  Edw.  VII.  c.  69.  514;  LomJon  and  County  Banking 

(h)  Stat.   8  Etlw.  VII.    c.    GO,  Co.  v.  Ratdiffe,  G  Apji.  Cas.  Tl'l ; 

8  93,  replacing  7  Edw.  VII.  c.  50,  11  est  v.  Wilhams,  1899, 1  Cli.  i;!2. 

8.    19.      Undi.T   tlie   same  enact-  Sue    also    Meiuies    v.   Light/oof, 

meiits  (replacing  in  this  respect  L.   E.   11    Eq.   459;    llnylies  v. 

Stat.  6:5  &  CA  Vict.  c.  48,  s.  14)  Jiritannui,  dr...  Building  iSocitti/, 

mortgages  or  cliarges  by  any  sucli  1906,  2  Ch.  607. 

company  for  securing  any  issue  of  (/)  Cummins    v.     FIrtrher,    14 

debentures,  and  floating  charges  Cli.    D.    699.      The    right    of  a 

on  the  undertaking  or  property  of  mortgagee  to  consolidate  does  not 

the   comjiany  must  bo   similarly  arise   until    the   interest   of   the 

registered.  mortgagor  has  become  an  equity 

(/)  As   to  tlie  stamp   duty  on  of  redtmption ;    14  Ch.    D.   7U8, 

such  a  mortgage,  sec  Stat.  54  &  55  709,  712,  718,715;  Bee  ante,  i>i>. 

Vict.  c.  39,  s.  88,  replacing  33  &  547,  549. 
34  Vict.  c.  97,  s.  107. 
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the  payment  of  the  whole  of  the  principal  and  interest 
due  to  him  on  both  mortgages  out  of  the  lands  com- 
Consolidation  prised  in  either  (/»)•  This  rule,  known  as  the  doctrine 
of  consolidation  of  securities,  was  extended  to  the  case 
of  mortgages  of  different  lands  made  to  different 
persons  by  the  same  mortgagor  becoming  vested  by 
transfer  in  the  same  mortgagee.  In  such  a  case,  it 
was  held  that  the  mortgagee,  who  had  taken  a  transfer 
of  the  different  mortgages,  might  consolidate  all  his 
securities  as  against  the  original  mortgagor  (»),  or  his 
assignee  of  the  equity  of  redemption  of  the  whole  of 
the  lands  (o).  But  as  against  an  assignee  of  the 
equity  of  redemption  of  part  only  of  the  lands  so 
mortgaged  a  mortgagee  could  not  consolidate  his 
securities  unless  he  should  have  acquired  the  right 
of  consolidation  previously  to  the  assignment  of  the 
equity  of  redemption  (j)).  The  right  of  consolidation 
arose  at  the  time  when  two  or  more  mortgages  made 
by  the  same  mortgagor,  or  any  of  his  predecessors  in 
title  Oy),  became  vested  in  the  same  mortgagee  and 
absolute  at  law  (/■)• 


Present  law 
as  to  con- 
solidation. 


The  right  of  a  mortgagee  to  consolidate  his 
securities  is  now  partially  abolished  by  the  Con- 
veyancing Act  of  1881  (s),  which  enacts  that  a  mort- 
gagor seeking  to  redeem  any  one  mortgage,  shall,  by 
virtue  of  this  Act,  be  entitled  to  do  so  without  paying 


(m)  Popey.  Omloic,2,\exx\.  286 ; 
Jones  V.  Smith,  2  Yes.  juii.  372, 
376. 

(»0  Selby  V.  Fomfret,  1  J.  &  H. 
336,  3  De  G.  F.  &  J.  595; 
Barter  v.  Colmnn,  19  Cli.  D.  630, 
639. 

(o)  Vint  V.  Fadqet,  2  Te  G.  &  J. 
611 ;  Pledge  v.  White,  1896,  A.  C. 
187;  Sharp  v.  Richards,  1909,  1 
Ch.  109,112. 

(p)  White  V.  milacre,  3  Y.  & 
C.  Ex.  597,  60S,  609;  Jennings  v. 
Jordan,  6  App.  Gas.  698  ;  Barter 
V.  Colman,  19  Ch.  D.  630;  Minter 
V.  Can-,  1891,  3  Cli.  498 ;  Bughes 


V.  Britannia, &c..  Building  Sociity, 
1906,  2  Ch.  607. 

(g)  There  can  bo  no  right  to 
consolidate  mortgages  made  by 
dift'erent  owners  (one  not  being 
the  other's  predecessor  in  title) 
fo  the  same  mortgagee,  though  the 
equities  of  redemption  afterwards 
c<ime  into  one  person's  bands; 
Sharp  V.  Bichards,  1909,  1  Ch. 
109. 

(r)  Cummins  v.  Fletcher,  14 
Ch.  D.  699. 

(s)  Stat.  44  .*t  45  Vict.  c.  41, 
s.  17;  see  Farmer  v.  Pitt,  1902, 
1  Ch.  954. 
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any  money  due  under  any  separate  mortgage  made 
by  him,  or  by  any  person  through  whom  he  claims, 
on  property  other  than  that  comprised  in  the  mortgage 
which  he  seeks  to  redeem.  But  this  provision  appHes 
only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  mortgage  deeds,  or  one  of  them;  and 
only  where  the  mortgages,  or  one  of  them,  are  or  is 
made  after  the  year  1881.  The  rules  of  equity  as  to 
consolidation  of  securities  thus  appear  still  to  remain 
in  force  in  all  cases  in  which  the  mortgages  sought  to 
be  consolidated  by  a  mortgagee  were  made  before  the  I 
year  1882,  or  in  which  one  of  the  mortgages,  though 
made  after  1881,  was  created  by  a  deed  expressing  an 
intention  to  exclude  the  application  of  the  above 
enactment  (0-  A  declaration  of  such  an  intention  is 
not  unfrequently  inserted  in  mortgage  deeds.  It 
follows,  therefore,  that  no  person  can  safely  lend 
money  on  a  second  mortgage.  For,  in  addition  to 
the  risks  of  some  third  mortgagee  getting  in  and 
tacking  the  first  mortgage  (u),  there  is  this  further 
danger,  that  the  first  mortgagee  may  have  previously 
acquired  a  right  to  consolidate  with  his  security  some 
other  mortgage,  by  which  property  of  the  same  mort- 
gagor has  been  charged  for  more  than  its  value,  and 
may,  by  exercising  this  right,  exclude  the  second 
mortgage.  The  purchaser  of  an  equity  of  redemption 
is  exposed  to  similar  risks.  Hence,  it  follows,  that, 
in  the  words  of  an  eminent  judge,  "  It  is  a  very 
dangerous  thing  at  any  time  to  buy  equities  of 
redemption,  or  to  deal  with  them  at  all"  (.r). 

(t)  Griffith  V.  Found,  45  Ch.  D.  (w)  Ante,  p.  ri7'2. 

.5.i3;  i?e»(?mw),  1903,1K.  B.147;  (a;)  Wood,     V.-C,     Beevor    v. 

Htigheii  v.  Britannia,  <tc..  Build-  Luck,  L.  R.  4  Eq.  537,  5-1:9. 
iiig  Society,  190(J,  2  Ch.  607. 
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To  have  a  good  title  to  land  is  to  have  the  essential 
part  of  ownership,  namely,  the  right  to  maintain  or 
recover  possession  of  the  land  as  against  all  others  (a). 
In  English  law,  all  title  to  land  is  founded  on  posses- 
sion (h).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  the  land,  which  is 
good  against  all  except  those,  who  can  show  a  better 
title ;  that  is,  can  prove  that  they  or  their  predecessors 
had  earlier  possession,  of  which  they  were  wrongfully 
deprived  (c).  For  possession  of  land  is  prima  facie 
evidence  of  a  seisin  in  fee  (d) ;  and  he,  who  sues  for 
the  recovery  of  land  of  which  another  is  in  possession, 
must  recover  on  the  strength  of  his  own  title,  and 
cannot  found  his  claim  on  the  weakness  of  the 
possessor's  titled')-     And  not  only  does  possession  of 

(a)  Arde,  pp.  2,  65,  461,  508;  2  d.  Smith  and  Payne  v.  Webber,  1 
Black.  Comm.  195;  L.  Q.  R.  xi.  A.  &  E.  119;  Asher  y.  Whitlock, 
229.  L.  K.  1  Q.  B.  1 ;  Perry  v.  Clissohl, 

(b)  By  the  common  law,  every  1907,  A.  C.  73. 

one,  who  brought  a  real  or  mixed  (d)  Doe  d.  Hall  v.  Penfold,  8 

action  (^anie,  pp.  23,  65,  n.),  must  C.  &  P.  536 ;  Cole  on  Ejectment, 

have   founded   his  claim  on  the  211.     And   an   estate   by   wrong 

previous  possession  of  himself  or  especially  is  always  an  estate  in 

his  ancestor;    Bract,   fo.    284  a,  fee  simple;  ante,  p.   182  n.  (s); 

435  b ;    Litt.  s.  170 ;    3   Black.  AVilliams  on  Seisin,  7,  S ;  Leach 

Comm.  180,  195;  Holmes  on^the  v.  Jay,  9  Cli.  D.  44. 
Common     Law,    pp.     244 — 246  ;  (e)  Boe  d.  Haldane  v.  Harvey, 

P.  &  M.  Hist.  Eng.  Law,  ii.  46,  4    Burr.    2484,    2487  ;    Cole    on 

79.  Ejectment,     287;     Banford      v. 

(c)  Bract,  fo.  30  b,  31  a,  52  a,  McAnulty,  8  App.  Cas.  456,  462 ; 
434  b,  435  a ;  Boe  A.  Hur,he»  v.  R.  S.  C.  1883,  Order  XXI.  r.  21. 
Byeball,  Moo.  &  Malk.  346 ;  Boe 
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land  give  a  good  title  as  against  all  but  rightful  owners 
(whose  claim,  as  we  have  seen,  is  founded  on  prior 
j>(>ssessioii),  hut  it  also  continually  tends  to  har  the 
rights  of  all,  who  have  such  prior  title  (./').  For  if 
those,  who  are  rightfully  entitled  to  land,  take  no 
steps  to  assert  their  rights  within  the  period  prescribed 
by  statute,  their  remedies  will  be  barred  and  their  title 
extinguished  (fi).  So  that  possession  of  land  for  the 
prescribed  period  (//)  will  give  a  good  title  thereto,  as 
against  all  the  world. 

The  limitation  of  actions  for  the  recovery  of  land  is 
now  regulated  by  a  statute  passed  in  1833,  as  amended 
by  an  Act  of  1874  (0,  which,  however,  did  not  come 
into  operation  until  the  1st  of  January,  1879.  Under 
these  statutes,  no  person  shall  make  an  entry  or  bring 
an  action  (A)  to  recover  any  land  but  within  twelve  (0 
years  next  after  the  right  to  do  so  first  accrued  to 
him,  or  to  some  person  through  whom  he  claims  {»i). 
But  when  a  written  acknowledgment  of  the  title  of 
the  person  entitled  to  any  land  has  been  given  to  him 
or  his  agent,  signed  by  the  person  in  possession,  the 
time  for  recovery  of  the  land  is  extended  to  twelve 
years  from  such  acknowledgment  (»).  If,  however,  Disabilities, 
when  the  right  of  entry  or  action  first  accrued,  the 
person  entitled  was  under  the  disability  of  infancy, 

(/■)  Leach  v.  Jay,  9  Ch.  D.  44.  tation  of  Actions;  Co.  Lilt.  114b, 

(g)  Stat.  3  &  4  Will.  IV,  c.  27,  115  a;  Litt.  a.  170  ;  Bract,  io.  31  a, 

8.  34.  51  1),  437  b ;  Glaiiv.  iii.  2,  xiii.  32. 

(/t)  See  Trustees,  Executors  and  (fc)  See  ante,  p.  65. 

Agency  Co.  v.  Short,  13  App.  Cas.  (l)  Formerly  twenty ;  stat.  3  & 

793.  4  Will  IV.  f.  27,  s.  2. 

(i)  Stats.  3  &  4  Will.  IV.  c.  27 ;  (m)  Stat.  37  &  38  Vict.  c.  57, 

37  &  38  Vict.  c.  57.     As  to  the  s.  1.     See  Ncpean  v.  Boc,  2  M.  & 

limitation   of   the  old  real  and  W.  894;  Warren  \.  Murray,  ISdi, 

mixed      actions,      which      were  2  Q.  B.  G48. 

abolished  by  the  former  statute,  (»)  Stats.  3  &  4  Will.  IV.  c.  27, 

and   the  acquisition  of   title  by  e.  14;  37  &  38  Vict.  c.  57,  s.  9. 

long  continued  possession  under  See  Doe  d.  Curzon  v.  Edmonds,  G 

the  old  law,  see  notes  to  Nepean  M.  &  W.  29."> ;  Sanders  v.  Sanders, 

V.  Doe,  2  Smith  L.  C. ;  3  Black.  19  Ch.  D.  373. 
Comm,  189,  19G ;  Bac.  Abr.  Limi- 
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reversion. 


After  an 
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coverture  (if  a  woman),  or  unsoundness  of  mind,  then 
the  land  may  be  recovered  within  six  (o)  years  next 
after  such  person  ceased  to  be  under  such  disal)ihty 
or  died,  notwithstanding  that  the  time  otherwise 
limited  for  action  may  have  expired  {]>)  :  but  the  land 
cannot  be  recovered,  even  in  case  of  disability,  after 
the  expiration  of  thirty  years  (q)  from  the  time  when 
the  right  first  accrued  (/•).  No  extension  of  time  is 
allowed  for  any  disability,  which  did  not  commence 
until  after  the  right  of  entry  or  action  had  first 
accrued  (.s),  or  for  the  disability  of  any  person,  other 
than  the  person  to  whom  the  right  of  entry  or  action 
first  accrued  (0-  The  right  to  recover  land  in  respect 
of  an  estate  in  remainder  or  reversion  or  other  future 
estate  is  deemed  to  have  first  accrued  at  the  time 
when  the  same  became  an  estate  in  possession ;  but 
if  the  person  last  entitled  to  any  particular  estate,  on 
which  any  future  estate  was  expectant,  was  not  in 
possession  of  the  land  when  his  interest  determined, 
a  person  becoming  entitled  in  possession  to  a  future 
estate  can  only  recover  the  land  within  twelve  years 
after  the  right  of  entry  or  action  first  accrued  to  such 
particular  tenant  or  within  six  years  after  such  future 
estate  became  vested  in  possession,  whichever  period 
shall  be  the  longer.  And  if  the  right  of  the  particular 
tenant  shall  have  been  barred  by  the  statute,  no  one 
can  recover  the  land  in  respect  of  any  subsequent 
estate  created  by  any  instrument  executed  or  taking 
effect  after  the  right  of  entry  or  action  first  accrued 
to  such  particular  tenant  (/O-     But  if  the  right  of  a 


(o)  Formerly  ten ;  stat.  3  &  4 
Will.  lY.  c.  27,  s.  It;,  which  also 
included  absence  beyond  seas  in 
the  list  of  disabilities.  This  was 
removed  therefrom  by  stat.  37  & 
38  Yict.  c.  57,  s.  4. 

(p)  Stat.  37  &  38  Vict.  v.  .57, 
s.  3 ;  Borrows  v.  Elluon,  L.  11. 
G  Ex.  128. 

(5)  Formerly  forty ;  stat.  3  &  4 


Will.  IV.  c.  27,  s.  17. 
(r)  Stat.  37  &  38  Vict. 


higrovc. 


HoumiU  V.  Dnnni. 

1  Ch.  512. 
(s)  Garner  v. 

2  Ch.  233. 
(0  Stat.  3  &  4  Will.  IV. 

8.  18. 

Cm)  Stat.  37  &  38  Vict, 
s.  2 ;  redder  v.  Hunt,  18  Q. 


c.   .)/, 
1902, 

1005, 

c.  27, 

0.  57, 
B.  D. 
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tenant  in  tail  to  recover  any  land  shall  have  been 
barred  by  the  statute,  the  land  cannot  be  recovered 
by  any  person  claiming  under  any  estate,  interest  or 
right,  which  the  tenant  in  tail  might  lawfulh^  have 
barred  (r) ;  and  if  a  tenant  in  tail  die  while  time  is 
running  against  him  but  before  his  right  is  barred, 
no  person  claiming  under  any  such  estate,  &c.,  as 
aforesaid  shall  recover  the  land  l)ut  within  the  period 
during  w'hich  the  tenant  in  tail  might  have  recovered 
it  had  he  continued  to  live  (ir).  And,  as  we  have  seen, 
a  person  entitled  to  an  estate  to  take  effect  after  or  in 
defeasance  of  an  estate  tail  will  also  be  barred  from 
recovering  the  land,  if  the  tenant  in  tail  execute  an 
assurance  insufficient  to  bar  the  estate  to  take  efiect 
after  or  in  defeasance  of  the  estate  tail,  and  any  person 
shall  be  in  possession  of  the  land  by  virtue  of  such 
assurance,  and  the  same  person  or  any  one  else  (not 
l)eing  entitled  in  respect  of  an  estate  to  take  effect 
after  or  in  defeasance  of  the  estate  tail)  shall  continue 
in  such  possession  for  twelve  (//)  years  after  the  time 
when  the  tenant  in  tail,  or  his  successor,  might, 
without  the  consent  of  any  other  person,  have  exe- 
cuted a  complete  disentailing  assurance  (^).  Where  Wrongful 
land  is  in  possession  of  a  lessee  under  a  lease  in  reserved  b^'^i 
writing  reserving  the  yearly  rent  of  twenty  shillings  '^^^^o- 
or  more,  and  the  rent  is  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  the  land  in  re- 
version, the  right  of  the  person  rightfully  entitled  to 
the  land  in  reversion,  subject  to  the  lease,  to  enter 
upon  or  recover  the  land,  after  the  determination  of 
the  lease,  shall  l)e  deemed  to  have  first  accrued  at  the 
time    when    the    rent    was    first    so   received    by    the 

;")•;->;  i.'e  Deron'g  SUM  Eskitef,  {w)  Sect.  22 ;  Goodall  v.  Shcr- 

18yt5, 2  Cli.  ot;2  ;  Witlter  v.  Yahlen.  mil,  3  Drew.  21(;. 

r.»()2.  2  K.  B.  :!0i;  White  v.  Smn-  (y)  Formerlv  twenty ;  stat.  o  & 

men,  VMS,  2  Cli.  2r>C,.  4  Will.  IV.  c.  27.  s.  2:;. 

(/•)  /.(^.  byadi.sentailinijassiir-  (z)  Stat.  37  &  :>8  Vict,  c  .">T, 

ancc;    ante,   p.  9'.» :    staf.   3  &  4  8.  (J ;  see  mile,  pp.  \0i,  10.5,  ;57t;. 

Will.  IV.  C-.  27.  s.  21.  n.  (?,). 
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As  to  equit- 
able estates. 


Concealed 
fraud. 


wrongful  claimant  (a).  Persons  entitled  in  equity 
to  any  estate  in  land  must,  as  a  rule,  assert  their 
rights  within  the  same  period  as  if  they  had  been 
entitled  to  the  like  estate  at  law(Z>).  But  when  any 
land  shall  have  been  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  ccsfni  que  trust,  or 
any  person  claiming  through  him,  to  take  action  to 
recover  the  land  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  the  land  shall 
have  been  conveyed  to  a  purchaser  for  valuable  con- 
sideration, and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser  and  any  person 
claiming  through  him  (r).  And  the  Statute  of  Limita- 
tions does  not  bar  the  claim  of  a  cestui  que  trust 
against  his  trustee  to  recover  any  property  held  on  an 
express  trust,  or  the  proceeds  thereof  retained  by  the 
trustee  or  previously  received  by  him  and  converted 
to  his  own  use,  or  for  any  fraud  or  fraudulent  breach 
of  trust  to  which  the  trustee  was  party  or  privy  {d) . 
In  every  case  of  a  concealed  fraud,  the  right  of  any 
person  to  sue  in  equity  for  the  recovery  of  any  land, 
of  which  he  or  any  person  through  whom  he  claims, 
may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  fraud  shall,  or  with  reasonable 
diligence  might,  have  been  first  known  or  discovered : 
but  this  shall  not  enable  any  owner  of  lands  to  sue 
in  equity  for  the  recovery  thereof,  or  for  setting  aside 
any  conveyance  thereof  on  account  of  fraud,  against 
any  honci  fidr  purchaser  for  valuable  consideration, 
who  has  not  assisted  in  the  commission  of  such  fraud, 


(«)  stats.  3  &  4  Will.  c.  27. 
S8.  i»,  34;  37  &  38  Vict.  c.  57, 
ss.  1,  9;  see  Doe  d.  Angell  r. 
ylnqdl.  9  Q.  B.  328,  .355—359; 
Williams  v.  Pott,  L.  R.  12  Eq. 
149. 

(b)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  24. 

00  Stat.  3  &  4  Will.  IV.  c.  27, 


s.  25.  See  Lewin  on  Trusts,  pp. 
()99  sq.,  708,  709,  Gth  ed.,  107-1 
sq.,  108G,  1087,  11th  ed.;  Patrick 
V.  Simpson,  24  Q.  B.  D.  128. 

((?)  Stats.  36  &  37  Vict.  c.  66, 
s.  25,  sub-s.  2 ;  51  &  52  Vict.  c.  59, 
s.  8 ;  I.ewin  on  Trusts,  730  sq., 
735  sq.,  Gth  ed.,  1124  sq.,  1131  sq., 
11th  ed. 
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and  who  at  the  time  he  made  the  purchase  did  not 
know  and  had  no  reason  to  beheve  that  any  such 
fraud  had  been  committed  (r).  And  nothing  in  the 
Statute  of  Limitations  shall  be  deemed  to  interfere 
with  any  rule  or  jurisdiction  of  Courts  of  Equity  in 
refusing  relief,  on  the  ground  of  acquiescence  or  other- 
wise, to  any  person  whose  right  to  sue  may  not  be 
barred  by  virtue  of  that  statute  (/').  The  manner  in 
which  the  rights  of  a  mortgagor  and  mortgagee  of 
land  are  affected  by  the  Statutes  of  Limitation  has 
been  already  noticed  (g).  The  right  to  rents,  whether  Rents, 
rents  service,  rents  seek  or  rents  charge  (//),  and  also 
the  right  to  tithes  when  in  the  hands  of  laymen  (/),  is  Tithes, 
subject  to  the  same  period  of  limitation  as  the  right 
to  land  (A).  The  time  for  bringing  an  action  to  Advowson. 
enforce  the  right  of  presentation  to  a  benefice  is 
limited  to  three  successive  incumbencies,  all  adverse 
to  the  right  of  presentation  claimed,  or  to  the  period 
of  sixty  years,  if  the  three  incumbencies  do  not 
together  amount  to  that  time  (/) ;  but  whatever  the 
length  of  the  incumbencies,  no  such   action   can  be 

(e)  Stat.  ;]  &  i  Will.  IV.  c.  '27,  (/)  Stat.  15  &  4  Will.  IV.  e.  27, 

s.  2G ;  Stiirgili  v.  Morse.  24  Beav.  s.  1 ;  see  Dean  of  Ely  v.  Bh'so.  2 

541,  3  De  G.  &  J.  1 ;  Chethnm  v.  Do  G.  M.  &  G.  459,  deciding  that 

Hoare,  I..  R.  0  Eq.  571  ;   Vane  v.  this  Act  applies  only  as  between 

Vane,  L.  R.  8  Vh.  ;i8.^;  Latoranre  rival  claimants  to  titiies,  and  not 

V.    Norreys,    15   App.   Cas.   210;  as  between  the  tithe-owner  and 

Willis  V.  Hoioe,  1S93,  2  Ch.  545;  the  owner  of  the  land  subject  to 

see  Re  McCallum,  1901, 1  Ch.  143.  tithe.     As  to  the  time  required 

C/)  Stat.  3  &  4  Will.  IV.  c.  27,  to  support  a  claim  of  modus  dcci- 

s.  27.  mandi,  or  coemption  from  or  dis- 

(g)  Ante,  p.  5G2.  charge  of  tithes,  see  stat.  2  &  3 

(h)  See  Grant  v.  Ellis,  9  M.  &  Will.    lY.   c.    100,   amended    by 

W.  113,  deciding  that  the  Statute  4  &  5  Will.  IV.  c.  83;  Salhel'd 

of  Limitations  does  not  operate  v.    Johnston,   1    Mac.    &   G.  242. 

to   bar   the    landlord's   right    to  The  circumstances  under  which 

recover  rent  reserved  on  a  lease  lands  may  be  tithe  free  are  well 

for  years:  De  Beauvoir  v.  Owen,  explained      in      Burton's     Com- 

5  Ex.   1G6  ;    Archbold  v.  Scully,  pendium,  ch.  (!,  sect.  4. 
9  H.  L.  C".  300,  375  ;  Payne  v.  (k)  Sec   the  enactments  cited 

Exdaile,  1:5  App.  Cas.  G13  ;  Iri-<h  above  with  regard  to  the  recovery 

Latid    Coinmisxion    v.    Grant,    K)  of  land. 

App.  Cas.  14,  20,  27;  Howitt  v.  {I)  Stat.  3  v^  4  Will.  IV.  c.  27, 

Harrington,  1893,  2  Ch.  497,  504.  s.  30. 
507. 
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brought  after  the  expiration  of  100  years  from  the 
time  at  which  adverse  possession  of  the  benefice  shall 
have  been  obtained  {ni).  And  in  every  case  where  the 
period  limited  by  the  Act  is  determined,  the  right  and 
title  of  the  person  who  might  have  taken  proceedings 
for  the  recovery  of  the  land,  rent  or  advowson  in 
Money  question  within  the  period,  is  extinguished  (»)•    Money 

land^*^  secured  by  any  mortgage,  judgment  or  lien,  or  other- 

wise charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy,  can  only  be  recovered 
within  twelve  (o)  years  next  after  a  present  right  to 
receive  the  same  accrued  to  some  person  capable  of 
giving  a  discharge  therefor,  or  from  the  last  payment 
of  principal  or  interest  on  account  thereof,  or  the  last 
written  and  signed  acknowledgment  of  the  right 
thereto  (j>).  And  no  proceedings  can  be  taken  to 
recover  any  sum  of  money  or  legacy  charged  upon  or 
payable  out  of  any  land  or  rent  at  law  or  in  equity, 
and  secured  by  an  express  trust,  or  to  recover  any 
arrears  of  rent  or  of  interest  in  respect  of  any  such 
sum  of  money  or  legacy,  or  any  damages  in  respect 
of  such  arrears,  except  within  the  time,  within  which 
the  same  would  be  recoverable  if  there  were  not  any 
such  trust  (</).  The  Crown  is  not  bound  by  the 
Statutes  of  Limitation  of  1833  and  1874  (r)  :  but  by 
Crown;  rights,  an  x\ct  of  George  III.  (.s)  the  rights  of  the  Crown  in  all 
lands  and  hereditaments  are  barred  after  the  lapse  of 
Land  sixty  years.     The  acquisition  by  continued  possession 

registered       of  a  title  adverse  to  or  in  derogation  of  that  of  the 

under  the 

Land                     (m)  Sect.  33.  s.  10. 

Transfer                („)  stat.  3  &  4  Will.  IV.  c.  27.  (r)  See  Bac.  Abr.  Prerogative 

Acts.                   8.  34;  Scott  V.  J^ixon,  3  Dm.  &  (E.  5,  7);  Thomas  v.  Fritchaid 

War.    388;    Sands   to   Thompson,  1903,  1  K.  B.  209,  212. 

22  Ch.  D.  614.  is)  Stat.   9    Geo.    III.    c.    16, 

(o)  Formerly  twenty;  stat.  3  &  amended  by  24  &-  2.")  Viet.  o.  62. 

4  Will.  IV.  c.  27,  s.  40.  and   extended    to   the    DuUe    of 

(p)  Stat.  37  &  38  Vict.  c.  57,  Cornwall  by  23  &  24  Vict.  c.  .".3, 

s.  8 ;  Sutton  v.  Suttoii,  22  Ch.  D.  and  24  &  25  Vict.  c.  62,  s.  2,  and 

511 ;  Fearnside  v.  Fihd,  ih.  579 ;  extended  to  Ireland  by  39  &  40 

Re  Owen,  1894,  3  Ch.  220.  Vict.  c.  37. 
(ry)  Stat.  37  ifc  38  Vict.  c.  57, 
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registered  proprietor  of  registered  land  is  regulated  by 
a  special  provision  of  the  Land  Transfer  Act,  1897  (f), 
which  will  be  hereafter  stated  (n). 

The  title  to  purely  incorporeal  hereditaments,  Prescription, 
whether  appendant,  appurtenant  or  in  gross,  depends 
upon  grant  or  upon  prescrii)tion  from  immemorial 
user,  by  which  a  grant  is  implied.  The  time  of  legal  Lo<;al 
memory  was  long  since  fixed  at  the  beginning  of  the  ^^  '^" 
reign  of  King  Richard  I.,  Ijy  analogy  to  the  time 
which,  by  a  statute  of  Edward  I.  (/),  was  fixed  for  the 
limitation  of  the  old  writ  of  right  (//).  And  in  the 
absence  of  an  express  grant,  a  man  might  prescribe 
either  that  he  and  his  ancestors  had  from  time  im- 
memorial exercised  a  certain  right  in  gross  (:),  or  that 
he,  being  seised  in  fee  of  certain  lands,  and  all  those 
whose  estate  he  had,  had  from  time  immemorial  exer- 
cised as  appendant  or  appurtenant  to  their  own  land 
certain  rights,  such  as  rights  of  common  or  wa}-,  over 
certain  other  lands  (a).  In  both  of  these  cases,  proof 
of  a  user  as  of  right,  for  twenty  years  or  upwards,  was 
formerly  considered  to  afibrd  a  presumption  of  im- 
memorial enjoyment  (h).  But  this  presumption  might 
be  effectually  rebutted  by  proof  that  the  enjoyment 
had  in  fact  commenced  within  the  time  of  legal 
memory  {<■) ;  in  which  case  the  enjoyment  for  cen- 
turies would  go  for  nothing.  This  is  still  the  law  witli 
regard  to  prescriptions  of  the  former  kind,  namely, 
prescriptions  of  immemorial  user  b}'  a  man  and  his 
ancestors  ('/).  ]3ut  with  regard  to  prescriptions  of 
the  latter   kind,  where  the  owner  of  one  tenement, 

(0  Stat.  GO  &  Cl   Vict.  o.   (Ja,  W'.    r).-iG  :      SlmUleicorlh     v.    Le 

fl.  12.  Fhinimi,  Ifl  ('.  1 5.  X.  8.  GST. 

(lO  ro!<t,  Part  VII.  ((()  Gatetrdid'scaxr,  6  J{(ii.r>9  1.. 

(a;)  Stat,   of   Wcslmiushr    llif  (i)  Bex  v.  Joliffa,;;  V,.  &  ('.  oi. 

First,  :5  Edw.  I.  c.  :]9.  (r)  S<>c  Jenkins    v.   Ilaney,   1 

(t/)  Litt.  sect.  170 ;  2  Inst.  2ii8;  C.  M.  &  \l.  S9+,  Sit5. 

2  Black.    Coram.   'M.     Sec  ante,  <d)  Shniilfu-oilhw  I.e  Fleming, 

p.  95.  uhi  mipni. 

(-t)   ^Vflroine  V.   JJpliiu,  (I  M.  & 


nso 
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Rights  of 
common,  &c. 


sometimes  called  the  dominant  tenement,  claims  to 
exercise  some  right  over  another  tenement,  called  the 
servient  tenement,  he  may  either  still  prove  his  rights 
as  before  (c),  or  he  may  have  recourse  to  an  Act  of 
The  Prescrip-  William  IV.  (/),  Called  the  Prescription  Act,  which  has 
materially  shortened  the  proof  required,  in  all  cases 
where  a  recent  uninterrupted  user  as  of  right  can  l)e 
shown.  By  this  Act  no  right  of  common  or  other 
profit  or  benefit,  called  in  law-French  j^^'ofit  a  prendre, 
to  be  taken  and  enjoyed  from  or  upon  land  (except 
tithes,  rent,  and  services),  shall,  if  actually  taken  and 
,  enjoyed  by  any  person  claiming  right  thereto  without 
interruption  for  thirty  years,  lie  defeated  by  showing 
only  that  it  was  first  enjoyed  prior  thereto ;  and  if 
enjoyed  for  sixty  years,  the  right  is  made  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  w'as 
taken  and  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or 
writing  (//).  For  rights  of  way  and  other  easements, 
watercourses  and  the  use  of  water,  the  terms  are 
twenty  and  forty  years  respectively,  instead  of  thirty 
and  sixty  years  (//).  And  when  the  access  and  use  of 
light  for  any  dwelling-house,  workshop,  or  other 
Iniilding  shall  have  been  actually  enjoyed  therewith 
for  the  full  period  of  twenty  years  without  interrup- 
tion, the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  any  local  usage  or  custom  to  the  contrary 
notwithstanding,  unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  })urpose  by  deed  or  writing  (/)• 


Rights  of 
way,  &c. 


Light. 


(e)  Warrick  v.  Queen's  Collegi', 
Oxford,  L.  R.  6  Ch.  716,  728  : 
AyndeyY.  Glover,  L.  R.  10  Ch.  283. 

■(/)  ^"^tat.  2  &8  Will.  IV.  c.  71. 

(g)  Sect.  1. 

(Ji)  Sect.  2.  See  Gardner  v. 
Hodqmi's,  Ac.  Co.,  1903,  A.  C. 
229;  Kihiour  v.  Gaddes,  1904,  1 
K.  B.  457. 

(0  Sect.  3.     See  Colls  v.  Home 


<0  Colonial  Stores,  1904,  A.  C.  179; 
Kine  v.  Jolly.  1905,  1  Ch.  480; 
affd.  1907,  A.  C.  1;  Ambler  v. 
Gordon,  1905, 1  K.  B.  417 ;  Higgins 
V.  Belts,  1905,  2  Ch.  210.  this 
enactment  applies  aS  between  two 
tenants  of  the  same  landlord ;  see 
Morgan  v.  Fear,  1907,  A.  C.  425  ; 
Richardson  v.  Graham,  1908,  1 
K.  B.  39. 
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The  periods  mentioned  are  periods  next  before  some 
action  or  suit  in  which  the  claim  is  brought  in  ques- 
tion ( ;■)  ;  and  no  act  is  deemed  an  interruption  unless 
submitted  to  or  acquiesced  in  for  one  year  after  the 
party  interrupted  shall  have  had  notice  thereof  and 
of  the  person  making  or  authorising  the  same  to  be 
made  (/.).  The  time  during  which  any  person,  other-  Disabilities, 
wise  capable  of  resisting  any  claim,  shall  be  an  infant, 
idiot,  )wii  compos  mrntis,  feme  covert,  or  tenant  for 
life,  or  during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been  diligently 
l)rosecuted  until  abated  by  the  death  of  any  party 
thereto,  is  excluded  from  the  above  periods,  except 
when  the  claim  is  declared  absolute  and  indefeasible  (/) ; 
provided  that  in  the  case  of  ways  and  watercourses, 
where  the  servient  tenement  shall  he  held  for  term  of 
life  or  years  exceeding  three  years,  the  time  of  enjoy- 
ment of  the  way  or  watercourse  during  such  term  is 
excluded  from  the  computation  of  the  period  of  forty 
years,  in  case  the  claim  shall,  within  three  years  next 
after  the  end  or  sooner  determination  of  sucli  term,  be 
resisted  by  any  person  entitled  to  any  reversion 
expectant  on  the  determination  thereof  (/»).  The  ijigiits  over 
Crown  is  expressly  bound  by  the  provisions  of  the 
Prescription  Act  respecting  profits  a  prendre,  ways  and 
water  rights;  but  is  not  bound  by  those  respecting 
light  (;/).  The  rights  above  mentioned  may  be  lost  by  Abandon- 
abandonment,  of  which  non-user  for  twenty  years  or 
upwards  is  generally  sufficient  evidence,  although  a 
shorter  period  will  suffice  if  an  intent  to  abandon 
appear  (o). 

(y)  See   Hijmaii   v.    Van    den  3  Ch.  48. 

Bergh,  1908,  1  Ch.  1U7.  (o)  Sec   Moore    v.    lianmn,  3 

(/i-)  Sect.  4;  Bennifuu  v.  Cart-  B.&C.  332,33t>:  llahv.  Oldroyd, 

Wright,  5  B.  &  S.  1.  14  M.  \  W.  78:» :    Ji.  v.  Chorleij, 

(0  Sect.  7.  ri  Q.  1'..  515, 519  ;  ll'dn/  v.  Ward, 

(m)  Sect.  8.      See   Synions   v.  7  Kk.  >>:',S;  Cri>s»ley  \.  J.ightowhr, 

ieaA-er,  15  Q.  B.  D.  G29.  L.    11.   3   Kq.    279,   2    C  li.    478; 

(n)  J'erryv.Eamiis,  1891,  1  Ch.  Williams  on  Commons,  1(50. 
f.58;     Wheaton   v.    Maple,    1893, 
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Altliougli  the  possession  of  land  is  attended  witli 
the  advantages  l)efoi-e  described  {}>),  yet  mere  posses- 
sion is,  of  course,  not  conclusive  evidence  of  a  title 
good  against  all  the  world.  Some  further  proof  or 
guarantee  of  title  is  required  on  a  transfer  of  real 
property,  unless  the  transferee  is  to  take,  without  com- 
pensation, the  risk  of  being  ejected  by  some  person 
who  has  a  better  title.  In  ancient  times,  as  we  have 
seen,  conveyances  of  land  were  principally  made  from 
a  superior  to  an  inferior,  as  from  the  great  baron  to 
his  retainer,  or  from  a  father  to  his  daughter  on  her 
marriage  {q).  The  grantee  became  the  tenant  of  the 
grantor ;  and  if  any  consideration  were  given  for  the 
grant,  it  more  frequently  assumed  the  form  of  services 
or  annual  rent  than  the  immediate  payment  of  a  large 
sum  of  money  (r).  Under  these  circumstances,  it  may 
readily  be  supposed  that,  if  the  grantor  were  ready  to 
warrant  the  grantee  quiet  possession,  the  title  of  the 
former  to  make  the  grant  would  not  be  very  strictly 
investigated ;  and  this  appears  to  have  been  the  prac- 
tice in  ancient  times ;  every  charter  or  deed  of  feoif- 
Wnrranty.  ment  usually  ending  with  a  clause  of  warranty,  by  which 
the  feofl'or  agreed  that  he  and  his  heirs  would  warrant, 
acquit,  and  for  ever  defend  the  feoffee  and  his  heirs 
against  all  persons  (.s).  Even  if  this  warranty  were 
not  expressly  inserted,  still  it  would  seem  that  the  word 
Warranty  ijh'e,  used  in  a  feoffment,  had  the  effect  of  an  implied 
^yioiAqire.  Warranty  ;  but  the  force  of  such  implied  warranty  was 
confined  to  the  feoffor  only,  exclusive  of  his  heirs,  when- 
ever a  feoffment  was  made  of  lands  to  be  holden  of  the 

Express  chief  lord  of  the  fee  (0-     Under  an  express  warrantv, 

Avarranty. 

{p)  Ante,  p.  078.  in   the   days   of    subinfeudation 

Iq)  See  ante,  p.  68.  was  a  potent  factor  in  tlie  acqui- 

(r)  Ante,  pp.  10,  14,  46,  50,  69.  sition  by  a  tenant  in  fee  of  the 

{»)  Bract,    fo.    17   a.       As   we  ritjht  to  alien  as  against  his  heir ; 

have  seen,  the  obligation  of  war-  ante,  pp.  38,  68. 

ranty  originally  formed   part  of  (f)  4  Edw.   1.  stat.  3,  c.  6 ;  2 

the  relation  between  feudal  lord  Inst.  27."> :  Co.  Litt.  384  a,  n.  (1), 

and  tenant;  and  this  obligation. 
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the  feofifor,  and  also  his  heirs,  were  bound,  not  only  to 
give  up  all  claim  to  the  lands  themselves,  but  also  to 
give  to  the  feoffee  or  his  heirs  other  lands  of  the  same 
value,  in  case  of  the  eviction  of  the  feoffee  or  his  heirs 
by  any  person  having  a  prior  title  (n)  ;  and  this  war- 
ranty was  binding  on  the  heir  of  the  feoffor,  whether 
he  derived  any  lands  by  descent  from  the  feoffor  or 
not  (r),  except  only  in  the  case  of  the  warranty  com- 
mencing, as  it  was  said,  by  disseisin  ;•  that  is,  in  the 
case  of  the  feoffor  making  a  feoffment  with  warranty  of 
lands  of  which  he,  by  that  very  act  (//),  disseised  some 
person  (z),  in  which  case  it  was  too  palpable  a  hard- 
ship to  make  the  heir  answerable  for  the  misdeed  of 
his  ancestor.     But,  even  with  this  exception,  the  right 
to  bind  the  heir  by  warranty  was  found  to  confer  on 
the  ancestor  too   great   a   power ;    thus,  a   husband, 
whilst  tenant  by  the  curtesy  of    his  deceased  wife's 
lands,  could,  b}^  making  a  feoffment  of  such  lands  with 
warranty,  deprive  his  son  of  the  inheritance  ;  for  the 
eldest  son  of  the  marriage  would  usually  be  heir  both 
to  his  mother  and  to  his  father ;  as  heir  to  his  mother 
he  would  be  entitled  to  her  lands,  but  as  heir  of  his 
father  he  was  bound  by  his  warranty.     This  particular 
case  was  the  first  in  which  a  restraint  was  applied  by 
Parliament  to  the  effect  of  a  warranty,  it  having  been 
enacted  {a),  that  the  son  should  not,  in  such  a  case, 
be  barred  by  the  warranty  of  his  father,  unless  any 
heritage  descended  to  him  of  his  father's  side,  and 
then  he  was  to  be  barred  only  to  the  extent  of  the 
value  of  the  heritage  so  descended.     The  force  of  a 
warranty  was  afterwards  greatly  restrained  by  other 
statutes,  enacted   to  meet   other   cases  (h)  ;    and   the  Wurranty 
clause    of    warranty   having    been    long    disused    in  ineffectual. 

(«)  Co.  Litt.  365  a.  (h)  Stat.  De  donii,  liJ  Edw.  I. 

(x)  Litt.  8.712.  c.  1,  as  construfd  hy  tlic  judges; 

(2/)  Litt.     s.     701;     Co.  Litt.       sec    Co.    Litt.    MT^    b.   ii.    (2); 

^71  a.  VauLrban.37r);Btats.  11  Hen. VII. 

(z)  Litt.  88.  6!t7— 700.  c.  20  ;  4-  &  '»  .\niic,  e.  Ii  (c.  IC  in 

(a)  Stat.  G  K<lw.  T.  c.  3,  IJuffliead),  X.  21 . 
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modern  conveyancing,  its  chief  force  and  effect  were 
removed  by  clauses  of  two  statutes  of  1833,  passed 
at  the  recommendation  of  the  Real  Property  Com- 
missioners (c). 

ProoF  of  title  The  old  warranty  of  title  was  better  suited  to  the 

inodcrn    °      transactions  of  the  feudal  times,  in  which  it  originated, 
times.  ^i^^r^j^  ^Q  modern  dealings  with  land.     When  a  transfer 

of  land  takes  the  form  of  a  sale  for  a  sum  of  money 
paid  down  and  representing  the  full  value  of  the  land, 
it  is  obviously  desirable  to  require  jJi'oofoi  the  vendor's 
title  before  completing  the  sale,  as  well  as  a  guarantee 
of  compensation  in  case  of  his  title  afterwards  proving 
Venilor  bound  to  be  defective.     It  has  been  accordingly  established  in 
good  title.        modern  times  that,  on  every  sale  of  land,  the  vendor  is 
bound  to  show  a  good  title  thereto  ((/).     The  proof  so 
required  is  furnished  by  his  giving  evidence  of  the 
exercise  of  acts  of  ownership,  particularly  of  the  power 
of  disposition,  by  himself  or  his  predecessors  over  the 
land  sold  for  a  certain  number  of  years  back,  and  by 
deducing  from  previous  dispositions  and  devolution  of 
the  land  a  right  in  himself  to  the  fee  simple  or  other 
Abstract  of      estate  sold.     A  vendor  of  land  is  therefore  bound  to 
^  ^'  furnish  at   his   own  expense  (e)  to  the  purchaser  an 

abstract  of  his  title  to  the  property  sold.  This  abstract 
must  contain  a  statement  of  the  material  parts  of  every 
deed,  will,  or  other  instruments,  by  which  any  disposi- 
tion of  the  property  was  made  during  the  time  for 
which  title  has  to  be  shown;  it  must  also  contain  a 
statement  of  every  birth,  death,  marriage,  bankruptc}', 
or  other  event  material  to  the  devolution  of  the  estate 
of  abstract.      contracted  for  (/).     The  vendor  is  further  bound  to 

(c)  stats.  3  &  4  Will.  IV.  c.  27,  29  Ch.  D.  661,  670,  672 ;  1  Wms. 

s.    39 ;    3  &  4  Will.    IV.   c.  74,  V.  &  V.  27.  75  fq. 

s.  14.  (e)  Sug.  Y.&f.  406  ;  lie  John- 

((/)  Doe  d.   Gray  v.  Stanlon,  1  son  &  Tusiin,  30  Ch.  I).  42. 

M.  &  W.  695,  701  ;  Sug.  V.  &  P.  (/)  See  Sug.  Y.  &  P.  Ch.  XI. 

m^lith  ed.;  Lyiiaght\.  Edwards,  pp.   405   sq.;    1  Wms.  Y.  &   P^ 

2  Ch.  D.  499,  507  ;  Mis  v.  liogers,  86  sq. 
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verify  the  abstract  by  producing  for  examination  by 
the  purchaser  or  his  soHcitor  the  original  deeds  or 
documents  abstracted,  and  the  probates  or  office  copies 
of  the  wills  and  other  documents,  of  which  the 
originals  cannot  be  produced ;  also  by  furnishing 
proper  evidence  of  every  fact  material  to  title  i[i).  But 
the  purchaser,  in  the  absence  of  stipulation  to  the 
contrary,  must  now  bear  the  expense  of  producing  all 
documents  of  title,  which  are  not  in  the  vendor's  pos- 
session (70,  and  of  procuring  all  other  evidence  of  title, 
which  the  vendor  has  not  in  his  possession  (/).  The 
purchaser  also  bears  all  the  expense  of  the  examina- 
tion of  the  title  deeds  by  his  solicitor  (/.) .  It  is  now  a 
term  of  contracts  for  the  sale  of  land,  in  the  absence 
of  stipulation  to  the  contrary,  that  recitals,  statements, 
and  descriptions  of  facts,  matters  and  parties  con- 
tained in  deeds,  instruments,  Acts  of  Parliament,  or 
statutory  declarations,  twenty_years  old  at  the  date  of 
the  contract,  shall,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  inaccurate,  be  taken  to  be  suf- 
ficient evidence  of  such  facts,  matters  and  descrip- 
tions (/).  This  may,  of  course,  save  a  vendor  from  the 
necessity  of  furnishing  evidence,  which  he  would 
otherwise  be  obliged  to  give. 

The  vendor's  obligation  to  show  a  f/uod  title  is  to  Length  of 
show  a  good  title  according  to  the  contract,  i.e.,  such  a  ^^^.^°^ 
title  as  he  has  contracted  to  give  (/»)•     The  length  of  vendor  must 
time  for  which  title  shall  be  shown  is  very  frequently 
the  subject  of  express  agreement  between  buyers  and 

(g)  Sug.  V.  &  P.  406,  414  sq.,  9j,  i}(j,  99,  lUO,  108. 

429—432,    447—450  ;      1    Wms.  (/;)  See  Sug.  V.  &  P.  406.  429, 

V.  &  P.  95  gq.  430 ;  1  Wms.  V.  &  P.  101,  102. 

(h)  See  Re  Willett  and  Argenti,  (?)  St:it.  37  &  38  Vict.  c.  78, 

5  Times  L.  K.  476 ;    Re  Stuart,  s.  2 ;  see  1  Wms.  \.  &  P.  109— 

OUrunt    and  Seadons   Contract,  112;  He   Wallii^  <fc   Grout's   Con- 

1896,  2  Ch.  328.  tract,  1906,  2  Ch.  200. 

(i)  Stat.  44  &  45  Vict.  c.  41,  (m)  Lawrie  v.    Leis,  7    App. 

8.  3,  8ub-8.  6 ;  gee  1  Wms.  \.  &  P.  Cas.  19. 
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Freeholds 
and  copy- 
holds. 


Leaseholds 
for  years. 


AJvowsou. 


sellers  of  land  (//).  But  in  the  absence  of  stipulation  to 
the  contrary,  a  purchaser  can  now  require  title  to  be 
shown  for  the  following  periods.  On  the  sale  of  a  free- 
hold {())  or  copyhold  estate,  he  can  call  for  the  title  for 
the  last  forty  years  {}>).  But  if  the  freehold  sold  should 
be  land,  formerly  of  copyhold  or  customary  tenure, 
which  has  been  enfranchised  (q),  he  will  not  have  the 
right  to  call  for  the  title  to  make  the  enfram^hise- 
ment  (/).  On  the  sale  of  leaseholds  for  years,  he  can 
require  an  abstract  and  production  of  the  lease,  what- 
ever be  its  date.  And  if  the  lease  be  not  more  than 
forty  years  old,  he  can  call  for  the  subsequent  title 
under  the  lease  to  the  date  of  the  contract ;  but  if  the 
lease  be  more  than  forty  years  old,  all  the  subsequent 
title  he  can  require  is  the  title  for  the  forty  years  next 
before  the  contract  (s).  And  he  will  not  in  either  case 
be  entitled  to  call  for  the  title  to  the  freehold,  or  to  any 
leasehold  reversion  (0-  Not  less  than  one  hundred 
years'  title  must  be  shown  to  an  advowson  (ii).  Upon 
the  sale  of  tithes  or  other  property  held  under  a  grant 
from  the  Crown,  the  original  grant  must  be  shown, 
whatever  be  its  date ;  after  which,  it  appears,  the  title 
for  the  forty  years  next  before  the  contract  is  all 
that   can   be   required  (,r).     And    i^jon   the  sale  of   a 


(?t)  Any  stipulation  restricting 
the  period,  for  which  the  pur- 
chaser would  otherwise  be 
entitled  to  require  title  to  be 
shown,  must  be  fair  and  explicit 
and  must  not  contain  any  mis- 
representation as  to  facts  within 
tlie  knowledge  of  the  vendor,  or 
it  will  not  be  binding  on  the 
purciiaser.  in  case  specific  per- 
formance of  the  contract  is 
souirht:  B"  Banider,  Bwnd  v. 
Miintnn.  12  Ch.  D.  131 ;  Be  Marsh 
and  Earl  Grannlle,  24  Ch.  D.  11 ; 
see  1  Wms.  Y.  &  V.  158  )-^. 

(o)  Whether  of  inheritance  or 
for  life  or  lives ;  see  aide,  p.  64. 

ip)  Stat.  37  &  38  Vict.  c.  78, 
s.  1 ;  see  1  "Wms.  V.  «fe  P.  75  s^., 
79—81. 


(2)  Ante,  p.  470. 

(r)  Stat.  44  &  45  Vict.  e.  41, 
s.  3,  sub-B.  2  ;  see  1  Wms.  V.  &  P. 
80,  81. 

(.s)  Sug.  V.  &  P.  368,  370; 
Frend  v.  BucUey,  L.  R.  5  Q.  B. 
213;  stat.  37  &  38  Vict.  c.  78, 
s.  1;  Gosling  v.  Woolf,  1893,  1 
Q.  B.  39  ;  see  1  Wms.  V.  &  P. 
77,  79—82. 

(0  Stats.  37  &  38  Vict.  c.  78, 
8.  2;  44  &  45  A^iet.  c.  41,  s.  3, 
sub-s.  1  ;  see  1  AVms.  V.  &  P. 
80—82. 

(m)  Sug.  V.  &  P.  367 ;  Williams 
on  Eeal  Property,  449—451, 13th 
ed. ;  see  1  AN'ms!  V.  &  P.  78,  82. 

(a;)  Sug.  V.  &  P.  367 ;  1  Wms. 
V.  &  P.  78,  82. 
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reversionary  interest,  its  creation  must  be  shown,  what- 
ever be  its  antiquity  (//) .  Furthermore,  if  an  al)stract 
of  title  commence  with  an  instrument  of  disposition,  it 
must  be  such  as  will  form  what  is  called  a  good  root  of 
title;  that  is  to  say,  it  must,  as  a  rule,  be  an  instrn-  rioodrootof 
ment  dealing  with  the  whole  estate,  legal  and  equitable,  '  '^  iL-i'me'  • 
in  the  pro^Derty  sold,  containing  a  description  by  which 
the  property  can  be  identified,  and  containing  nothing 
to  cast  any  doubt  on  the  title  of  the  disposing  parties. 
If  it  be  deficient  in  any  of  these  particulars,  the  pur- 
chaser may  require  further  evidence  to  supply  the 
deficiency  (z).  For  example,  if  the  abstract  commence 
with  a  will  containing  a  general  devise  of  the  testator's 
real  estate,  under  which  the  property  sold  is  alleged  to 
have  passed,  the  purchaser  will  be  entitled  to  require 
evidence  of  the  testator's  seisin  (a).  But  a  conveyance 
in  fee  on  a  sale  or  b}'  way  of  mortgage  is  a  good  root 
of  title.  It  is  obvious  that,  in  consequence  of  the  rule 
requiring  a  good  root  of  title,  a  vendor  may  have  to  go 
back  more  than  forty  years,  if  he  wish  to  commence 
his  abstract  with  a  document,  wliich  shall  be  free  from 
objection  (li). 

Before  the  year  1875,  the  rule  ^vas  that  title  might  Sixty  years' 
be  required  to  be  shown  forsixty  years,  in  all  cases  req^,ir'|!d"^'  • 
where  forty  years'  title  can  now  be  called  for  (<) .  The 
origin  of  this  rule  is  sometimes  attributed  to  the  fact 
that  under  the  Statutes  of  Limitation  api^licable  to  the 
old  real  and  mixed  actions  (d)  nothing  less  than  sixty 
years'    possession   would   bar   adverse  claims   to   the 

(j/)  1    Wins.    V.    &  P.  78,  S'2,  contract  or  by  law,  for  the  coin- 

377.  mencomeiit  of  title:  but  to  this 

(z)  !>ec  I  Wms.  V.  &  P.  87  sq.  rule  there  are  sevenil  inii>orfaiit 

((()  Sec  Pan-  v.   Loregroce,   4  exceptions:  seestat.  44  &  45  Vict. 

Drew.  170.  c.  41,  s.  3,  sub-s.  3 ;  1  Wras.  V.  &  P. 

(h)  Ri'  Cox  &  Neve's  Contract,  ir^Ssq.:  Nottingham  Pntent  Biich 

1891,  2  C\\.  10!»,  117,  118.      As  a  <(•  Tile  Co.   v.  Butler,  IG  Q.  B.  1). 

rule,  the  purchaser  uow  has   no  778. 

right  to  inquire  into  or  require  (c)  Sug.  V.  &  P.  JJG5  »q..  407 

evidence  of,  or  olyect  to  the  title  Cooper  v.  Emery,  1  Ph.  388. 
prior  to  the  time  fixed,  by  the  (d)  See  ante,  p.  579,  ii.  (i). 

W.R.P.  '38 
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laiid(').  But  even  sixty  years'  possession  will  not 
necessarily  give  a  sure  title  to  land,  as  against  all  the 
world ;  for  if  the  land  had  been  limited  for  an  estate 
tail  or  for  life,  the  right  of  the  reversioner  or  remain- 
derman to  enter  into  possession  would  not  accrue  till 
after  the  determination  of  the  particular  estate  (/) ; 
and  under  the  present  (j/)  as  well  as  the  old  (//)  Statutes 
of  Limitation,  circumstances  might  occur  to  render 
possible  the  recovery  of  land  by  a  reversioner  or  re- 
mainderman more  than  sixty  years  after  the  disposses- 
sion of  the  tenant  in  tail  or  for  life.  Another  reason 
is  accordingly  given  for  the  rule  ;  namely,  that  the  term 
of  sixty  years  corresponds  with  the  ordinary  duration  of 
human  life,  and  inquiry  into  the  title  for  the  duration 
of  an  ordinary  lifetime  affords  some  safeguard  against 
the  existence  of  the  adverse  claims,  which  might  not 
have  accrued  until  the  death  of  a  particular  tenant  (/). 
The  period  of  sixty  years  was  reduced  to  forty  by  the 
Vendor  and  Purchaser  Act,  1874  (A),  on  no  other  ground, 
apparentl}',  than  that  in  practice  purchasers  were 
generally  found  willing  to  accept  a  forty  years'  title. 

Saio  of  land  It  is  not  necessary  for  a  vendor  of  land  to  show 

cumbrances!'  ^^^^^  1^6  is  himself  absolutely  entitled  to  the  whole 
estate  contracted  to  be  sold ;  a  good  title  will  have  been 
shown  if  it  appear  that  the  vendor  has  a  power  or  an 
equitable  interest  enabling  him,  as  of  his  own  right, 
to  procure  the  conveyance  of  that  estate  to  the  pur- 
chaser (/).     If  any  other  persons,  besides  the  vendor, 

(e)  See  stat.  32  Hen.  Till.  c.  s.    ).       In    the    same    way   the 

2;    3  Black.   Comm.    193—196:  further    restrictions    on    a  pur- 

8u<?.  Y.  &  P.  305.  chaser's     ritjhts     made    by    the 

(/)  Ante,  pp.  332,  342—315.  Convevancino-  Act  of  1881  (stat. 

((/)  Ante,  pp.  579—584.  44  &  45  Vict.  c.  41.  s.  3;    ante, 

(h)  See  Sug.  Y.  &  P.  G09,  11th  pp.  590—592)  appear  to  have  been 

ed.,  36G,  14th  ed. ;  1  Prest.  Abst.  introduced     bccanse    purchasers 

20—22.  2nd  ed.  commonly     submitted     to     like 

(t)  See  Mr.   Brodie's  opinion,  restrictions    by    express    agree- 

1     Hayes's    Conveyancinu',   5(34  :  ment ;     see    AVni.s.    Conv.    Stat. 

]  Ph.  ;!S9.  '  29  sq. 

(/;)  Stat.  37  \-  38  Vict.  <•.  78,  (I)  Sec  8  Yes.  436 ;   Toicnmid 
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be  interested  in  the  land  sold,  the  abstract  of  title  will 
of  course  disclose  their  names  and  the  nature  of  their 
interests.  And  if  the  vendor  desire  to  complete  the 
sale  without  resorting  to  the  aid  of  the  Court,  the  con- 
currence of  all  these  parties  must  be  obtained  b}-  him, 
in  order  that  an  unincumbered  estate,  in  fee  simple  or 
otherwise  as  contracted  for,  may  be  conveyed  to  the 
purchaser.  Thus,  if  the  lands  be  in  mortgage,  the 
mortgagee  must  be  paid  off  out  of  the  purchase-money, 
and  must  join  to  relinquish  his  security  and  convey 
the  legal  estate  (///).  If  the  widow  of  any  previous 
owner  is  entitled  to  dower  out  of  the  lands  (»)»  she 
must  concur  in  the  conveyance  ;  if  the  lands  are  sub- 
ject to  a  rent-charge  (o),  the  person  entitled  thereto 
must  join  to  release  the  lands  from  his  charge.  In 
the  absence  of  stipulation  to  the  contrary,  the  expense 
of  the  concurrence  in  the  conveyance  to  the  purchaser 
of  all  necessary  parties,  other  than  the  vendor,  must 
))e  paid  by  the  vendor  (;>).  Under  the  Conveyancing 
Act  of  1881  iq),  upon  the  sale  of  land  subject  to  any 
mortgage,  lien  or  charge,  whether  of  a  capital  or  an 
annual  sum,  the  Court  has  power  to  allow  payment 
into  Court  of  a  sum  of  money  sufficient  to  provide  for 
the  amount  charged  on  the  land  and  future  costs,  and 
thereupon  to  declare  the  land  to  be  freed  from  the 
charge,  and  to  make  any  order  for  conveyance,  or 
vesting  order,  proper  for  giving  effect  to  the  sale.  This 
enables  a  vendor  to  procure  land,  which  is  subject  to 
mortgages  or  charges,  to  be  conveyed  to  the  purchaser 
for  an  unincumbered  estate,  without  the  concurrence 
of  the  incumbrancers.     If  the  land  sold  be  charged 

V.  Cliampernown,  1  Y.  &  J.  -119  ;  (n)  Aide,  pji.  321  sq. 

Su<,'.   V.    &    I'.    217,    2LS,    iM'.l,  (o)  Jn(e,  pp.  429  ^(7. 

423—425;     1    Wms.     V.    &    P.  ( p)  Sujr.  V..<:  P.  o.w.riSS.oGl  ; 

130  ftq. ;    Brewer   v.  Jiruailwood,  1    Davidson,   Prec.   ("onv.    570 — 

22  Ch.  D.  lO.J,  109;  Re  Bruant  572,  G12,  4tli  i-d. ;  1  Wins.  V.  &  P. 

and   BariiiiKflunn's    Contract'.   44  28,  :!8,  547— 549,  G45. 
Cli.  D.  218.  ■  (q)  Stat.  44  &  4.")  Vict.  c.  41, 

{in)  Ante,  p.  551.  a.  5  ;  sec  s.  2  (vii.). 
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with  succession  or  estate  duty  (/•),  the  duty  must  be 
paid  before  completion  of  the  purchase. 

Proof  of  title  On  every  mortgage  of  land,  the  title  is  investigated 

ou  mortgage  ^^^  ^^^^  same  manner  as  upon  a  sale  (.s) ;  for  to  acquire 
a  good  marketable  title  is  of  even  greater  importance 
to  a  mortgagee,  who  only  wants  security  for  his  money, 
than  to  a  purchaser,  who  may  buy  for  occupation.  A 
Good  market-  good  marhrtahle  title  is  one,  which  will  enable  the  party 
acquiring  it  to  sell  the  property  without  the  necessity 
of  making  special  conditions  of  sale  restrictive  of  the 
purchaser's  rights.  As  we  have  seen,  a  mortgagee's 
power  of  sale  affords  the  best  means  of  realising  his 
security  (f) ;  and  he  cannot  safely  accept  a  title,  which 
is  at  all  likely  to  hamper  the  exercise  of  his  most 
efficient  remedy.  Here  it  may  be  pointed  out  that 
the  relation  of  intended  mortgagor  and  mortgagee  is 
very  different  from  that  of  vendor  and  purchaser.  A 
vendor  and  purchaser  of  land  are  parties  to  a  contract, 
which  may  be  decreed  to  be  specifically  enforced,  at 
the  instance  of  either  of  them,  under  the  equitable 
jurisdiction  of  the  Court  (ii).  Hence  their  respective 
rights  are  strictly  defined  from  the  moment  they  have 
signed  the  contract  for  sale(r).  But  it  is  nj)t  usual 
for  mortgagees  to  bind  themselves  by  contract  in  con- 
templation of  making  a  loan  on  real  security  (r)  ;  and 
even  if  they  were  to  do  so,  the  Court  will  not  specifically 
enforce  an  agreement  to  lend  or  borrow  money  (//) . 

Proof  of  title  Upon  a  contract  to  grant  a  lease  for  a  term  of  years, 

on  coutraet  to  ^Yiq  rule  formerly  was  that  the  intended  lessor  might 
grant  lease.  "^  ^ 

be  called  upon  to  show  a  good  title,  the  grant  of  a  lease 

(r)  J«<e,pp.243,2Gt— 267,il7.  II.  Part  I.  p.  104,  n.  (a).  4th  ed. 
(«)  See  1  Wms.  Y.  &  P.  482  ^q.  (y)  Rogers  v.  Challis,  27  P>eav. 

\t)  Ante,  p.  558,  175 :     Sichel     v.    Mosenihal,    30 

(m)  See  W'ms.  V.  &   P.  i.  ?.l,  Beav.  371;    South   African   Ter- 

ii.  987  sq. ;  ajtte,  p.  165,  n.  (e).  ritories,  Ltd.  v.  WalUngton.  1898, 

(r)  See  ante,  pp.  185,  189,  558.  A.  C.  309. 
(x)  Davidson  Prec.  Oonv.  Vol. 
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being  regarded  us  equivalent,  in  this  respect,  to  the 
sale  of  a  leasehold  interest  (z).  But  now,  in  the 
absence  of  stipulation  to  the  contrary,  the  intended 
lessee  has  no  right,  under  such  a  contract,  to  call  for 
the  title  to  the  freehold  {(().  Upon  a  contract  for  an 
iindcrJcaHc,  however,  the  proposed  lessee  still  has  the 
right  to  call  for  an  abstract  and  production  of  the 
lease,  under  which  his  intending  lessor  holds,  and  of 
the  subsequent  or  the  last  forty  years'  title  thereunder, 
in  the  same  manner  as  if  he  had  contracted  to  buy  the 
lease  (/>).  But  he  has  now  no  right,  in  the  absence  of 
stipulation  to  the  contrary,  to  call  for  the  title  to  any 
leasehold  irvcrsioii  expectant  on  any  lease,  under  which  \ 
liis  proposed  lessor  holds  (t).  The  covenants  arid  con- 
ditions, which  can  be  required  to  be  inserted  in  a  lease, 
in  the  absence  of  special  stipulation,  have  been  already 
referred  to  UJ). 

On  the  completion  of  any  sale  or  mortgage  of  land,  Title-deeds, 
the  purchaser  or  mortgagee  becomes  entitled  to  all 
documents  of    title,  which    relate    exclusively  to  the 
property  dealt  with  (c)  ;  and  these  are  always  handed  |i 
over  to  him.     The  possession  of  the  title-deeds  is  of  Importance 
the  greatest  importance ;    for   if   the  deeds  were  not  possession, 
required  to  be  delivered,  it  is  evident    that  property 
might  be  sold  or  mortgaged  over  and  over  again  to 
different  persons,  without  much  risk  of  discovery.     The 
only  guarantee,  for  instance,  which  a  purchaser  has 
that  the  lands  he  contracts  to  purchase  have  not  been 
mortgaged,  is  that  the  deeds  are  in  the  possession  of 
the  vendor.     It  is  true  that  in  the  counties  of  Middle-  Kegistraiion. 
sex  and  York,  registries  have  been  established,  a  search 

(2)  Jioperv.roombeji,C,'B.k  C.  (c)  Stat.  44  &  4")  Vict.  c.  41, 

.'>34;  Sufr.  V.  (t  r.  :i(;7,  n.  (1);  s.  IH. 

Sfranks  v.  St.  John,  L.  ]{.  2  C.  P.  (d)  Ante,  p.  .'ilO,  n.  (/). 

•576.  (e)  Siig.  V.  &  r.  407,  4H:^  ;  lie 

(a)  Stat.  S7  &  JiS  Vict.  c.  78,  Dutluj  &  Jesson's  Qmtrart,  1898, 

s.  2;  Jtmes  v.   Waits,  4:5  Ch.  D.  1    Cli.    419;     1    Wms.   V.    &   V. 

574  G(I2  ^<]. 

(/-)  Ante.,  p.  591. 
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in  wliich  will  lead  to  the  detection  of  all  dealings  with 
the  property  (./) ;  but  these  registries,  though  existing 
in  Scotland  and  Ireland,  do  not  extend  to  the  remain- 
ing counties  of  England  or  to  Wales.  Generally  speak- 
ing, therefore,  the  possession  of  the  deeds  is  all  that  a 
purchaser  has  to  depend  on  :  in  most  cases,  this  pro- 
tection, coupled  with  an  examination  of  the  title  they 
disclose,  is  found  to  be  sufficient :  but  there  are  certain 
'  circumstances  in  which  the  i)Ossession  of  the  deeds  can 
Possession  of  afford  no  security.  Thus  the  possession  of  the  deeds 
"•uard  against  ^^  ^^^  safeguard  against  an  annuity  or  rent-charge  pay- 
a rent-charge;  able  out  of  the  lands ;  for  the  grantee  of  a  rent-charge 
has  no  right  to  the  deeds  (//).  So  the  possession  of  the 
deeds,  showing  the  conveyance  to  the  vendor  of  an 
estate  in  fee  simple,  is  no  guarantee  that  the  vendor  is 
not  now  actually  seised  only  of  a  life  estate ;  for,  since 
he  acquired  the  property,  he  may,  very  possibly,  have 
married;  and  on  his  marriage  he  may  have  settled 
the  lands  on  himself  for  his  life,  with  remainder  to 
his  children.  Being  then  tenant  for  life,  he  will,  like 
every  other  tenant  for  hfe,  be  entitled  to  the  custody  of 
the  deeds  (h) ;  and  if  he  should  be  fraudulent  enough 
to  suppress  the  settlement,  he  might  make  a  convey- 
ance from  himself,  as  though  seised  in  fee,  deducing 
a   good  title,  and  handing  over   the   deeds;   but  the 


nor  against 
the  vendor 
beinoj  tenant 
for  life  only. 


(/)  See  code,  pp.  2\l,  572. 

(3)  The  late  author  once  met 
■with  an  instance  in  which  lauds 
•were,  from  pure  inadvertence, 
sold  as  free  from  incumbrance, 
•when  in  fact  they  •were  subject 
to  a  rent-charge,  •which  had  been 
granted  by  the  vendor  on  his 
marriage  to  secure  the  payment 
of  the  premiums  of  a  policy  of 
insurance  on  his  life.  The  mar- 
riage settlement  was,  as  usual, 
prepared  by  the  solicitor  for  the 
•ft'ife ;  and  the  vendor's  solicitor, 
•who  conducted  the  sale,  but  had 
never  seen  the  settlement,  was 
not  aware  that  any  charge  had 
been   made  on   the  lands.     The 


vendor,  a  person  of  the  highest 
respectability,  was,  as  often  hap- 
pens. Ignorant  of  the  legal  efl'ect 
of  the  settlement  he  had  signed. 
The  charge  was  fortunately  dis- 
covered by  accident  shortly  before 
the  completion  of  the  sale. 

(h)  Sug.  A"end.  &  Pur.  445. 
n.  (1);  Leathes  v.  Leathes,  5 
Ch.  D.  221.  Even  an  equitable 
tenant  for  life  has  been  declared 
entitled  to  the  custody  of  the 
title-deeds ;  Re  Burnaby'K  Settled 
EMates,  42  Ch.  D.  621;  Re 
Wythes,  189;!,  2  Ch.  369;  see 
Re  Xeioen,  1894,  2  Cli.  297;  Re 
RicharrUon,  1900,  2  Cii.  778 ;  Re 
Lionel/  Kyrle's  Settlement,  ib.  839. 
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purchaser,  having  actually  accjuireil  bv  his  purchase 

nothing   more   than   the   life  interest  of  the  vendor, 

would  be  liable,  on  his  decease,  to  be  turned  out  of 

possession  by  his  children ;  for,  as  marriage  is  a  valu- 

9^1e  consideration,  a  settlement  then  made  cannot  be 

set  aside  })y  a  subsequent  sale  made  by  the  settlor. 

Against  such  a  fraud  as  this  the  registration  of  deeds 

seems  the  only  protection.     In  some  cases,  also,  persons 

are  entitled  to  an  interest,  which  the}^  would  like  to 

sell,  but  are  prevented  from  not  having  any  deeds  to 

hand  over.    Thus,  if  lands  be  settled  on  A.  for  his  life,  Difficulty  iu 

with  remainder  to  B.  in  fee,  A.  during  his  life  will  be  reversion  for 

entitled  to  the  deeds ;  and  B.  will  find  great  difficulty  want  of 

,.  .  PI-  •  ,  1  ,  •  evidence  that 

in  disposing    oi    his  reversion  at  an  adequate  price ;  uo  previous 
because,  having  no  deeds  to  give  up,  he  has  no  means  ^^^^  ^^^  ^^^^ 
of  satisfying  a  purchaser  that  the  reversion  has  not 
previously  been  sold  or  mortgaged  to  some  other  person.  . 
If,  therefore,  B.'s  necessities  should  oblige  him  to  sell, 
he  will  find  the  want  of  a  registry  for  deeds  the  cause 
of  a  considerable  deduction  in  the  price  he  can  obtain. 
It  may  here  be  remarked,  that  as  few  people  would  ^^alcof 
sell  a  reversion  unless  they  were  in  difficulties,  equity, 
whenever  a  reversion  was  sold,  threw  upon  the  pur- 
chaser the   onus   of   showing   that   he  gave  the  fair' 
market  price  for  it(/).     But  it  is  now  provided  that  New  cuact- 
110  purchase,  made  hojtd  Jidc,  and  without   fraud  or 
unfair  dealing,  of  any  reversionary  interest  in  real  or 
personal  estate  shall  hereafter  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue  (/.). 

Again,  if  lands  are  subject  to  any  mortgage  made 
before  the  year  1882,  there  may  be  a  difficulty  in  deal- 
ing with  them  on  account  of  the  absence  of  title-deeds.; 
For  a  mortgagee  under  such  a  mortgage  who  has  iviortgapor 

could  not  in- 
(i)  Lord  Aldhorough  v.  Trye,  7  (Ic)  Stat.  31   Vict,   c,  4.      See  spect  deeds 

CI.  &  Fin.  4;i(!;  Dariex  v.  Cooper,  Lord,  Aylefford  v.  Morriit,  L.  ](. 
5  My.  &  ( 'r.  270 ;  Su.?.  A\  &  P.  «  Ch.  484 ;  O'Jtorke  v.  Boling- 
278;  Edivards  v.  Burt,  2  De  (I.  broke,  2  App.  Cas.  814;  Frij  v. 
M.  &  G.  55.  Lane,  40  Ch.  D.  312. 
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New  enact 
ment. 


in  possession  possession  of  the  title-deeds,  cannot  as  a  ride  Ijc  com- 
cxceptby^*'  pelled  to  produce  them  for  inspection,  without  being 
consent.  pg^jj  off  (/).    With  regard,  however,  to  mortgages  made 

after  the  year  1881,  it  is  enacted  l)y  a  section  of  the 
Conveyancing  Act  of  1881  (ni),  which  has  effect  not- 
withstanding any  stipulation  to  the  contrary,  that  a 
mortgagor,  as  long  as  his  right  to  redeem  subsists, 
shall,  by  virtue  of  that  Act,  be  entitled,  at  his  own  cost, 
to  inspect  and  make  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee. 


Title-deeds 
relating  to 
other  land. 


Acknowledg- 
ment of  right 
to  production 
of  documents. 


Attested 
copies. 


Where  the  documents  of  title  relate,  not  only  to  the 
land  sold,  but  also  to  other  property,  which  the  vendor 
retains,  he  is  entitled  to  retain  the  documents  (»)• 
Where  the  title-deeds  cannot  be  delivered  over  to  a 
purchaser,  he  is  entitled  to  require  the  vendor  to  give 
or  procure  him  a  statutory  written  arhnoiclcdfinicnt  of 
his  right  to  their  production,  and  to  delivery  of  copies 
thereof  {(>) .     When  such  an  acknowledgment  is  given 

(/)  Chichester  v.  Marqui»  of 
Donegall,  L.  E.  5  Ch.  497 ;  Sug. 
V.  &  F.  435,  445.  See  I  Dart, 
V.  &  P.  475,  6th  ed. ;  Davidson, 
Free.  Conv.  Vol.  II.,  Part  II,,  p. 
•251,  4th  ed. 

(m)  i^tat.  44  &  45  Vict.  c.  41, 


s.  IG. 

(n)  Stat.  37  &  38  Vict.  c.  78, 
s.  2 ;  see  1  Wms.  Y.  &  F.  G03. 
This  rule  does  not  apply  to  the 
case  of  a  mortgage,  as  to  which 
see  Davidson.  Free.  Conv.  Vol.  II. 
Part  II.  238  .<q.,  253,  4th  ed. 

(o)  In  such  cases  the  purchaser  was  formerly  entitled  to  a  covenant 
fin-  production  of  the  title-deeds  ;  but  now  any  liability  to  give  such 
a  covenant  will  be  satisfied  by  tiie  statutory  acknowledgment.  Tlin 
l)urchaser  was  ale^o  entitled  to  require  attested  copies  to  be  furnished 
to  him,  at  the  vendor's  expense,  of  any  documents  of  which  he  was 
entitled  to  a  covenant  for  [jroduction.  except  instruments  on  record. 
But,  though  he  is  still  entitled  to  have  such  attested  copies,  the  rule 
now  is  that  he  must  bear  the  expense  of  them  himself.  The  statutory 
acknowledgment  must  also  be  prepared  at  the  purchaser's  expense, 
but  the  vendor  must  bear  tlie  expense  of  the  perusal  and  execution 
thereof  on  behalf  oi  and  by  himself  and  all  neces-sary  parties  other 
than  tlie  purchaser.  A  ])urchaser  is  entitled  to  the  statutory  acknow- 
ledgment in  respect  of  all  such  documents,  not  delivered  to  him.  as 
are  necessary  to  make  a  good  title  according  to  the  contract ;  except 
documents  in  public  or  ofiBcial  custody  and  other  documents  (not 
being  in  the  vendor's  possession  or  power),  of  wliich  the  purchaser 
can  obtain  good  evidence  himself,  as  deeds  of  bargain  and  sale  enrolled 
or  copies  of  court  roll.  See  Cooper  v.  Emery,  1  Ph.  388  ;  Sug.  Y.  &  F. 
:j4^  44(J_450,  4r,3 ;  stats.  37  &  38  Yict.  c.  78,  s.  2 ;  44  &  45  Yict.  c.  41, 
ss.  3  (siib-s.  0),  'J  (snb-s.  8) ;  I  Wms.  Y.  &  P.  00(J  *■(/. 
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by  a  person,  who  retains  possession  of  documents,  it 
lias  the  effect  provided  in  the  9th  section  of  the  Con- 
veyancing Act  of  1881  (p)  ;  which  is,  short!}-,  to  impose 
on  every  possessor  of  the  documents,  during  such  time 
only  as  they  remain  in  his  possession  or  control,  an 
oljligation  to  produce  them  whenever  reasonably  re- 
quired for  proving  or  supporting  the  title  of  any 
person  entitled  to  the  benefit  of  the  acknowledgment, 
and  to  deliver  to  him  true  copies  of  or  extracts  from 
them.  This  obligation  will  be  enforceable  by,  but  at 
the  expense  of,  the  person  to  whom  the  acknowledg- 
ment is  given,  or  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right 
through  or  under  him,  or  otherwise  becoming  through 
or  under  him  interested  in  or  affected  by  the  terms  of 
any  of  the  documents.  The  statutory  acknowledg- 
ment does  not  confer  any  right  to  damages  for  loss  or 
destruction  of,  or  injury  to  the  documents  to  which  it 
relates  (q).     But,  under  the  same  9th  section  of  the  Undertaking 

•     •  for  siiio 

Conveyancing  Act,  1881,  if  a  person  retammg  posses-  custody  of 
sion  of  documents  gives  to  another  a  written  under-  documents, 
taking  for  safe  custody  thereof,  that  will  impose  onj 
every  possessor  of  the  documents,  so  long  as  he  has 
})Ossession  or  control  of  them,  an  ol)ligation  to  keep 
them  safe,  whole,  uncancelled  and  undefaced,  unless 
prevented  from  doing  so  by  fire  or  other  inevitable 
accident  (/•)•  A  purchaser  entitled  to  require  a  sta- 
tutory acknowledgment  for  production  of  documents 
would  appear  to  be  also  entitled,  as  a  rule,  to  require 
an  undertaking   for   their    safe  custody  (.s).     So  that 

(p)  Stat.  44  &  45  Yict.  c.  41.  covenant  for  production  of  title- 

Seo   Wins.   Conv.    Stat.    94.      A  deeds  in  use  before  1882  (ant^",  j). 

statutory  acknowledgment, unless  000,  n.  (o)),  included  a  covenant 

j,'iven  by  deed,  ajjpoars  to  require  for  safe  cu.-tiidy.     And  the  statn- 

tlie  same  stamp  as  an  agreement;  tory  undertaking  will  now  satisfy 

see  ante,  p.  I'.'O.  n.  (c).  any  liability  to  give  a  covenant 

(q)  Stat.  44  &  4r»  Vict.  c.  41,  for    safe    custody  of   documents. 

8.  !>,  sub-s.  (!.  See  1  Davidson,  Prec.  Couv.  222, 

(r)  Stat.  44  &  45  Vict.  c.  41,  4tli  ed.  ;  stat.  44  &  45  Vict.  c.  41. 

B. '.*,  sub-8.  !).  s.  9,  snb-s.  11;  1  Wms.  V.  >fc  l'. 

(.-■)  'Die  common  form  of    the  (JIO,  c.ll. 
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a  vendor,  who  desires  to  limit  his  Habihty  to  that 
imposed  by  the  statutory  acknowledgment,  should  be 
careful  to  stipulate  expressly  that  he  will  give  no 
undertaking  for  the  safe  custody  of  any  documents 
retained.  Such  a  stipulation  is  usually  made  on  sales 
by  trustees.  An  acknowledgment  of  right  to  produc- 
tion  of  title-deeds,  to  take  effect  under  the  statute, 
must  be  given  by  the  person  who  retains  possession  of 
the  deeds ;  and  this  will  not  necessarily  be  the  vendor. 
Thus  if  part  of  an  estate  in  mortgage  be  sold  by  the 
mortgagor  with  the  concurrence  of  the  mortgagee, 
the  latter  will  be  the  person  who  retains  possession  of 
the  title-deeds  (0.  In  this  case  therefore  the  vendor, 
to  satisf}'  his  liability  to  the  purchaser  (it),  must,  if  he 
can,  procure  the  statutory  acknowledgment  to  be  given 
by  the  mortgagee  (a) .  But  it  will  be  no  objection  to 
the  title,  that  the  vendor  is  unable  to  procure  for  the 
purchaser  a  statutory  acknowledgment  from  the  person 
in  possession  of  the  title-deeds,  if  the  purchaser  will 
have  an  equitable  right  to  their  production  indepen- 
dently of  any  acknowledgment  (//) .  It  appears  that, 
when  part  of  an  estate  is  sold  and  the  vendor  retains 
the  title-deeds,  the  purchaser  will  have  an  equitable 
right  to  their  production  in  proof  of  his  title,  without 
any  express  agreement  therefor  (s). 


Search  in  "When  the  lands  sold  or  to  be  mortgaged  are  situated 

and  Yorif       "^  either  of  the  counties  of  Middlesex  or  York,  search 
registries.        {q  made  in  the  registries  established  for  those  counties, 
to  discover  if  there  be  am^  registered  assurance  affect- 
ing the  lands,  which  has  not   been  disclosed  by  the 

(0  See  ante,  p.  597.  "(I):  1  Dart,  V.  &  P.  554,  55C, 

(m)  Ante,  p.  600.  5tli  ed. ;  1  Davidson,  Prec.  Conv. 

(x)  Under  the  practice  before  590,  591,  4th  ed. 

1882,  a  covenant  for  production  (y)  Stat.  37  &  .38  Vict.  c.  78, 

of    the  title-deeds   should    have  8.2;  sec  Wms.  Conv.  Stat.  12. 

been  entered  into  by  the  person  (2)  Fain   v.    Ayers,  2   S.  &  S. 

entitled    to   their    possession   in  533,   535 ;    Sug.    V.    &    P.   445, 

respect  of  the  le^al  estate  in  the  n.  (1),  453,  n.  (1) ;  1  Wms.  V.  &  P. 

land ;  see  Sug.  V.  &  P.  453  and  609,  610. 


OF    TITLE.  <i08 

abstract  (a) ;  and  a  memorial  of  the  conveyance  is  of 

course  duly  registered   as   soon  as  possible  after  its 

execution.   As  to  lands  in  all  other  counties  also,  there 

are  certain  matters  affecting  the  title,  of  which  every 

purchaser  can  readily  obtain   information.     Thus,  if 

any  estate  tail  has  existed  in  the  lands,  the  purchaser 

can  always  learn  whether  or  not  it  has  been  barred ; 

for  the  records  of  all  fines  and  recoveries,  by  which  Scarfh  f<.r 

the  bar  was  formerly  effected  (h),  are  preserved  in  the  vcric's,  and 

Public  Kecord  Office  (r)  ;  and  the  deeds,  which  have  disentailing 

deeds, 
been  substituted  for  those  assurances,  were  requn*ed 

to  be  enrolled,  formerly  in  the  Court  of  Chancery  (d), 
and  since  the  year  1879  in  the  Central  Office  of  the 
Supreme  Court  (^')-     Conveyances  executed  by  married  Deeds 
women  under  the  provisions  of   the  Fines  and   Ke-  ^y  married" 
coveries  Act  before  the  year  1883  can  also  be  discovered  women  j^eiWo 
by  a  search  in  the  index  of   the  certificates  of   the 
acknowledgment  of  such  deeds  (/),  which  is  now  kept 
at  the  same  Central  Office  (f/).     So  we  have  seen  that  i^farcli  for 
search  is  always  made  in  the  register  of  writs  and  ordtrs  affect- 
orders  affecting  land,  in  order  to  discover  if  the  land  '"S  la"d'  ^"d 

"      .  .  .  lis  jpendem, 

has  been  taken  in  execution  (//) ;  also  for  registered 
l)ending  actions,  by  which  the  purchaser  or  mortgagee 
w^ould  be  bound  (/).      It  is  also  usual   to  search  the  Search  for 
register  of  life  annuities  granted  (otherwise  than  by 

(«)  Ante,   pp.    211,    572.      By  r.  9.     An  official  scarcli  for  such 

Btat.  17  &  48  Vict.  c.  54,  ss.  20 — 'I'd,  deeds  may  now  be  directed  to  be 

ol,  provision  is  made  for  official  made,  and    u    certificate    of  tlie 

searcli  in  tliC  Yorl^shire  ref^isters,  result  obtained;  Ord.  LXI.  r.  2;j ; 

and  th(!  issue  of  a  certificate  of  see  Wms.  I'onv.  Stat.  273,  274. 

the  result  of  sur-h  a  search.    Liki;  (/)  Sec  ((/(/',]).  I?ll  and  n.  (c); 

jirovision  as  to  Middlesex  is  mndi;  Wms.  Couv.  Stat.  281 — 285. 

by    tlie    Rules    under    the    Land  {g)  An  official  search  for  such 

Eej,'istry  (Middlesex  Deeds)  Act,  conveyances  may  be  directed  to 

1891  ;  W.  N.  l^tli  Feb.  1892.  be  made,  and  a  certificate  of  the 

(6)  .(4?i/e.  pp.  1)7 — 101.  result  obtained;   see   stat.  45   & 

(c)  Established  by  stat.  1  &  2  4(5  Vict.  c.  39,  ss.  2,  7  ;  R.  S.  C. 

Vict.  c.  94.  1883,   Ord.    LXI.   r.    23;    Wms. 

(rf)  Ante,  pp.  99,  100.     As    to  Con  v.  Stat.   262,  2(J3,    2G8,   270, 

fines  and  recoveries  in  Wales  and  273, 281 — 285,  477 — 479, 483,  480, 

C'iiesliire,  see  stat.  5  &  6  Vict.  490,491. 

c.  32.  (70  Ante,  pp.  274,  294. 

(e)  Stat.  42  &  43  Vict.  c.  78,  (/)  Ante,  p.  293. 
8.  5;  R.  S.  C.   1883,  Ord.  LXI. 
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Search  f^r 
land  charges. 


Searcli  in 
Court  Rolls. 


Search  for 
rcgistratiou 
of  title. 


Search  for 
bankruptcy 
or  insolvency 


iiuiiTiage  settlement  or  will)  after  the  25tli  of  April, 
1855  (,/).  But  we  have  seen  (/.)  that  since  the  com- 
mencement of  the  Land  Charges  Act,  1900,  it  is  no 
longer  necessary  to  search  for  judgments,  Crown  debts, 
or  Crown  process  of  execution.  On  a  sale  or  mortgage 
of  agricultural  land,  it  is  desirable  to  search  for  land 
charges  affecting  the  same  and  registered  under  the 
Land  Charges  Act  of  1888  (/) ;  and  also  for  land  im- 
provement charges  not  so  registered  ())i).  On  the  sale 
or  mortgage  of  copyholds,  the  Court  Rolls  are  always 
searched  (ii).  By  inspection  of  the  Index  Map  at 
the  office  of  Land  Registry  it  may  be  ascertained 
whether  the  title  to  any  particular  piece  of  land  has 
been  registered  under  the  Land  Transfer  Acts,  1875 
and  1897  (o) ;  and  this  search,  together  with  a  search 
in  the  list  of  pending  applications,  should  certainly  be 
made  on  the  sale  or  mortgage  of  any  land  asserted 
not  to  have  been  registered  but  situate  in  a  district 
where  registration  is  compulsory  (p).  Lastly,  the 
bankruptcy  of  any  vendor  or  mortgagor,  or  his  in- 
solvency prior  to  the  Bankruptcy  Act,  1861  (q),  may  be 
discovered  by  a  search  in  the  records  of  the  Bankrupt 
or  Insolvent  Courts ;  it  is  the  duty  of  the  purchaser's 


(  /)  Ante,\i.  4o0.  Life  annuities, 
whieli  may  have  been  chartred 
on  the  land  for  money  or  money's 
worth  prior  to  the  lOthof  Aupust, 
18.54.  may  oenerally  be  discovered 
by  a  search  amongst  the  memo- 
rials of  such  annuities :  see  anti^, 
p.  430.  n.  (n).  The  lands  charged, 
however,  are  not  necessarily 
mentioned  in  the  memorial. 
This  search  muft  now  be  made 
in  the  Central  Office  ;  but  at  the 
present  time  it  can  rarely  be 
necessary. 

(k)  Ante,  p.  294. 

(I)  See  ante,  p.  430. 

(m)  Ante,  p.  12G ;  as  t<i  these 
searches,  see  Elphinstone  and 
Clark  on  Searche.*,  109  sq. :  1 
Wms.  v.  &  P.  .'iig— .t23.  By 
stat.  00  &  5G  Vict.  c.  57,  s.   13, 


promises  within  an  urban  sani- 
tary district  may  be  charired 
"with  private  street  improvement 
expenses,  and  the  urban  authority 
is  to  keel)  a  register  of  such 
charges.  And  these  provisions 
may  anply  to  a  rural  district,  if 
so  directed  by  the  Local  Govern- 
ment Board.  As  to  such  charsres, 
see  Stock  V.  MeaJcin,  1900,  1  Ch. 
CS3. 

(n)  Elphinstone  and  Clark  on 
Searches,  1(U  ;  1  Dart,  V.  &  P. 
454,  497,  5th  ed. ;  523,  56(j, 
6tli  ed. 

(o)  Stats.  38  &  39  Viet.  c.  87; 
GO  &  61  Yict.  c.  G.T  :  Land  Trans- 
fer Rules.  1903,  Xos.  12.  14. 

Cp)  Ante,  pp.  21.3,  214. 

iq)  Ante,  pp.  278,  279. 
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or  mortgagee's  solicitor  to  make  such  search,  if  he  has 

any  reason  to  believe  that  the  vendor  or  mortgagor  is 

or  has  been  in  embarrassed  circumstances  (/■) ;  and  it  and  for  deeds 

is  advisable  to  make  this  search  on  every  purchase  or  men"*"°^ 

mortgage  (.s).     Similarly,  search  should  also  be  made 

for  any  deed  of  arrangement,  which  may  affect  the 

land  (0.     Searches  are  usually  confined  to  the  period  Practice  as 

•  1  to  90'ircllGS 

which  has  elapsed  from  the  last  purchase  deed, — the 
search  presumed  to  have  been  made  on  behalf  of 
the  former  purchaser  being  generally  relied  on  as  ai 
sufficient  guarantee  against  latent  incumbrances  prior 
to  that  time  (u). 

The  bulk  of   the  purchase  money  is  never  paid,  Payment  of 
on  a  sale  of  land  (r),  nor  is  mortgage  money  usually  n,"rt!.a^l*" 
advanced,  until  the  title  has  been  investigated  in  the  money  on 
manner  described  (/r),  and  the  necessary  searches  made.  ^"  ^'^" 
But   if   all   these   enquiries    have   been   satisfactorily 
prosecuted,  the  transaction  is  then  completed  by  con- 
veyance of  the  land  on  the  one  hand,  and  payment  of 
the  consideration  money  on  the  other  (./).     As  a  rule, 
a  person  bound  to  pay  money  to  another  will  not  be 
discharged  from  his  liability  by  payment  to  the  other's  i 
solicitor,  unless  the  solicitor  be  expressly  authorised  to ; 
receive  the  money  (z).     But  by  the  Conveyancing  Act  Paymonf  to 

vendor's  or 

(r)  Cooper    V,    Shphenifon,    10  ninde,   and   ii   certificate   of    the  mortgagor's 

Jur.  424,  21  L.  J.  Q.  B.  292.  result     obtained.       And     it      is  solicitor. 

(s)  Sec     1     Wms.     V.     &     P.  enacted   tliat   sucli   a   ccrtilicatc 

524 — 528.  shall  be  conclusive  in  favour  of 

(0  Ante,  p.  279  ;  ace  1   Wms.  a  purchaser.     See  1  Wins.  "V.  &  P. 

V.  &  P.  524—528.  5:!3— 53(J. 

(m)  Williamson  Real  Property,  (v)  On  all  sales  by  auction  and 
5;!7,  1st.  ed. ;  4G5,  13th  cd.  ;  many  private  sales,  a  dejinsit  of 
Elphinstone  anil  Clark  on  a  certain  percenta<;e  of  the  pur- 
Searches,  50.  148,  119;  sec  1  cbase  money  is  made,  nn  en terinj; 
Wms.  V.  &  P.  530.  As  we  have  into  tiic  contract,  as  a  guarantee 
seen  (a7ite,  p.  294,  n.  (<)  ),  in  for  its  due  performance  ;  see /foici; 
tiie  case  of  matters,  whereof  v.  Smith,  27  Ch.  D.  89. 
entries  are  requiri'd  or  allowed  (to)  Ante,  p  590. 
by  statute  to  be  made  in  the  (x)  See  1  Wms.  V.  &  P.  505s(/., 
Central  Office,  or  which  may  be  t!48  nq. 

entered   in    the   i-egistcrs    estab-  (2)  See  WilJiinson  v.  Cayidlhli, 

liehed  by  the  Land  Charges  Act  5    Ex.    91 ;     Vinty    v.    Chaplin, 

of  1SS8,  official  searches  maybe  2   De   G.   &    J.    4(18,   477,  481; 


Hon 
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Payment  to 
trustees. 


Trustee's 
receipt  for 
money,  securi- 
ties and  other 
'personal  pro- 
2'>erty,  now  a 
good  dis- 
charge. 


of  1881  {a),  where  a  solicitor  produces  a  deed  having 
in  the  body  thereof  or  indorsed  thereon  a  receipt  for 
consideration  money  or  other  consideration,  the  deed 
being  executed  or  the  indorsed  receipt  being  signed 
by  the  person  entitled  to  give  a  receipt  for  that  con- 
sideration, the  deed  shall  be  sufficient  authority  to  the 
person  liable  to  pay  or  give  the  same  for  his  paying  or 
giving  the  same  to  the  solicitor,  without  the  solicitor 
producing  any  other  authority  in  that  behalf.  Formerly 
it  was  a  rule  of  equity,  that  any  person  paying  money 
or  assigning  other  personal  estate  to  a  trustee  thereof 
was  bound  to  see  that  the  same  w^as  duly  applied  pur- 
suant to  the  trust,  unless  exempted  from  that  obligation 
by  the  intention  of  the  author  of  the  trusts ;  which 
intention  might  be  either  expressly  declared  or  im- 
plied from  the  nature  of  the  trusts  {h).  But  it  is  now 
enacted  {<■)  that  the  receijit  in  writing  of  any  trustee 
for  any  money,  securities  or  other  personal  property 
or  effects  payable,  transferable  or  deliverable  to  him 
under  any  trust  or  power  shall  be  a  sufficient  discharge 


Bourdtlton  v.  Boche,  27  Iv.  J.  N.  S. 
CIk  681 ;  Withington  v.  Tate, 
L.  K.  4  Ch.  288  ;  Ex  parie  Smn- 
hanhs,\\  Ch.  D.  52.5. 

(a)  Stat.  44  &  45  Vict.  c.  41. 
s.  .5(5;  sec  King  v.  Smith,  1900, 
2  Ch.  425.  Stat.  5G  &  57  Vict 
c.  53,  8.  17,  replacing-  51  &  52 
Yict.  c.  59,  s.  2  (which  altered 
the  law  as  laid  down  in  Be 
Bellamy  and  Metropolitan  Board 
of  Works,  24  Oh.  D.  387),  now 
enables  trustees  so  to  authorise 
their  solicitor  to  receive  money 
due  to  them  ;  see  Be  Hetling  and 
Merlon's  contract,  1893,  3  Ch.  260. 

(h)  See  Sug.  V.  &  P.  657  sq. ; 
Lewin  on  Trusts,  394  sq.,  6th  ed. ; 
527  sq.,  11th  ed.  It  was  conse- 
quently the  practice  to  insert  in 
all  instruments  creating  a  trust 
a  clause,  called  the  receipt  clause, 
declaring  that  the  receipt  of  tlie 
trustees  should  discharge  any  per- 
son paying  money  to  them  from 
the  obligation  so  imposed.     This 


practice  was  discontinued  after 
the  passing  of  Lord  Cranworth's 
Act ;  see  next  note ;  Davidson, 
Prec.  Conv.  Vol.  III.  Pt.  I.  p.  226, 
Pt.  11.  p.  719,  n..  3rd  ed. 

(c)  Stat.  i)6  &  57  Vict.  c.  53, 
s.  20,  replacing  44  &  45  Vict.  c.  41, 
s.  36,  and  applying  to  trusts 
created  eitlier  before  or  after  the 
commencement  of  tiie  Act.  Also 
by  Stat.  22  &  23  Vict.  c.  35,  s.  23, 
the  receipt  of  a  trustee  for  any 
purchase  or  mortgage  muney  pay- 
able to  him  is  a  good  discharge, 
unless  a  contrary  intention  lie 
expressly  declared  by  the  instru- 
ment creating  the  trusts.  Lord 
Cranworth's  Act,  stat.  23  &  24 
Vict.  c.  145,  s.  29,  provided  that 
trustees'  receipts  should  be  good 
discharges  for  anj'  mx)ney  pay- 
able to  them :  but  this  provision 
applied  only  in  the  case  of  instru- 
ments executed  after  the  Act,  and 
■was  repealed  by  stat.  44  &  45  Vict, 
c.  41,s.  71. 


OF   TITLE.  no? 

for  the  same,  and  shall  effectually  exonerate  the  person 
paying,  transferring  or  delivering  the  same  from  seeing 
to  the  application  or  heing  answerable  for  any  loss  or 
misapplication  thereof. 

Not  only  is  proof  of  title  required  in  modern  dealings 
with  land  {d),  but  a  guarantee  of  indemnity,  in  case  the 
title  should  afterwards  prove  defective,  is  also  taken. 
This  guarantee,  however,  does  not  follow  the  form  of 
the  old  warranty,  which  bound  the  warrantor  to  give 
lands  of  equal  value  in  default  of  maintaining  his 
title  {(') ;  but  it  is  contained  in  certain  covenants  for  Covonanfs 
title,  as  they  are  termed,  given  by  the  party  conveying 
the  land ;  for  breach  of  which  covenants  the  remedy 
is  an  action  for  damages  (/').  Unlike  the  simple  clause 
of   warranty  in  ancient   days,  modern  covenants  for  * 

title  were  five  and  are  now  four  in  number.  The  first  , 
covenant  was,  that  the  vendor  is  seised  in  fee  simple ; 
the  next,  that  he  has  good  right  to  convey  the  lands ; 
the  third,  that  they  shall  be  quietly  enjoyed ;  the 
fourth,  that  they  are  free  from  incumbrances ;  and 
the  last,  that  the  vendor  and  his  heirs  will  make  any 
further  assurance  for  the  conveyance  of  the  premises 
which  may  reasonably  be  required.  But  during  the 
second  quarter  of  the  last  century,  the  first  covenant 
went  out  of  use,  the  second  being  evidently  quite 
sufficient  without  it.  Covenants  for  title  vary  in  com- 
prehensiveness, according  to  the  circumstances  of  the 
case.  A  vendor  is  not  bound  to  give  absolute  covenants  Covenants 
for  the  title  to  the  lands  he  sells  (//),  but  is  entitled  to  ^"Jmjor^  "^  '^ 
limit  his  responsibility  to  the  acts  of  those  who  have 
been  in  possession  since  the  last  sale  of  the  estate ; 
so  that  if  the  land  should  have  been  purchased  by  his 

(d)  Ante,  p.  590.  Page  v.  Midland  Ry.  Co.,  1804.  1 

(e)  Jn<e,  p.  588.  Ch.    11.     See  Wins.    V.    &  P.  i. 
(/)  Sug.    V.    &    P.    GIO   sg. ;       :!75  87  ,  ii.  102t)  sg. 

Jeitklns  \.  Jone*,\^  Q,.li.  D.  128;  (</)  Church  v.    Ihnu-n,   \'>  Vos. 

Darid  V.  Sabin,  180:!,  1  Ch.  .'J23:       2G:!,  lo  II.  K.  74. 
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father,  and  so  have  descended  to  the  vendor,  or  have 
been  left  to  him  by  his  father's  will,  the  covenants  will 
extend  only  to  the  acts  of  his  father  and  himself  (//) : 
but  if  the  vendor  should  himself  have  purchased  the 
lands,  he  will  covenant  only  as  to  his  own  acts  (/),  and 
the  purchaser  must  ascertain  by  an  examination  of  the 
13revious  title,  that  the  vendor  purchased  what  he  might 
Covenants  for  properly  re-sell.  A  mortgagor,  on  the  other  hand, 
juoii;<rag'or.  always  gives  absolute  covenants  for  title ;  for  those 
who  lend  money  are  accustomed  to  require  every 
Covenants  by  possible  Security  for  its  repayment.  When  a  sale  is 
made  by  trustees,  who  have  no  beneficial  interest  in 
the  property  themselves,  they  merely  covenant  that 
they  have  respectively  done  no  act  to  encumber  the 
premises.  If  the  money  is  to  be  paid  over  to  A.  or  B. 
or  any  persons  in  fixed  amounts,  the  persons  who 
take  the  mone}"  are  expected,  in  the  absence  of  stipula- 
tion to  the  contrar}^  to  covenant  for  the  title  (/.) ; 
though  they  are  not  strictly  bound  to  do  so. 

If  the  money  belongs  to  infants  or  other  persons 
who  cannot  covenant,  or  is  to  be  applied  in  payment 
of  debts  or  for  any  similar  purpose,  the  purchaser  must 
rely  for  the  security  of  the  title  solely  on  the  accuracy 
of  his  own  investigation  (/). 

On  a  conveyance  of  freeholds,  the  covenants  for 
title  are  always  included  in  the  deed  of  convej'ance : 
but  on  the  sale  or  mortgage  of  copyhold  lands  these 
covenants  are  usually  contained  in  a  deed  of  covenant 
to  surrender,  by  which  the  surrender  itself  is  imme- 
diately preceded  (m),  the  whole  being  regarded  as  one 

(li)  Sug.  Y.  &  P.  574  ;  1  Wms.  tlie  Stamp  Act,  1891,  stat.  54  &  55 

Y.  &  P.  575,  57G,  585.  Vict.   c.   39,  replacing  33   &   34 

(i)  See  next  chapter  and  Ap-  Yict.  c.  97,  such  a  deed  of  cove- 

pcndix  (A).  uant  is  now  charged  •with  a  duty 

(/.•)  Sug.  Y.  &  P.  574.     See  1  of   10s. ;   and  if  the  ad  valorem 

Wm.s.  Y.  &  P.  580.  duty  on  the  sale  or  mortgage  is 

(/)  Ibid.  less  tlian  that  sum,  then  a  duty 

(m)   Ante,  pp.    565,   5GC.     By  of  equal  amount  only  is  payable. 
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transaction  (;0-  It  is  no  longer  usual,  however,  to  insert 
in  such  deeds  express  covenants  for  title  at  length ;  the 
present  practice  is  by  the  use  of  the  proper  statutory 
exjDressions  to  incorporate  in  deeds  of  conveyance  the 
covenants  for  title  contained  in  the  Conveyancing  Act 
of  1881  (o).  By  virtue  of  this  Act  the  following  cove- 
nants are  implied,  upon  conveyances  made  ))y  deed  {]>) 
after  the  year  1881,  with  the  person  or  persons  to 
whom  the  conveyance  is  made  (7)  in  tlie  following 
(amongst  other  (r) )  cases  : — 

(1)  In  a  conveyance  for  valuable  consideration,  other  than  a. 
mortgage,  the  four  usual  covenants  for  title  (s)  bij  a  x)crson  irJio 
conveys  and  is  expressed  to  convey  as  beneficial  oumer,  limited  to  the  ' 
acts  of  the  person  who  so  conveys,  and  of  any  one  through  whom 
he  derives  title  otherwise  than  by  purchase  for  value,  not  including 
a  conveyance  in  consideration  of  marriage  (t) : 

(2)  In  a  conveyance  of  leasehold  property  for  valuable  considera- 
tion, other  than  a  mortgage,  the  same  covenants  by  a  person  who 
conveys  and  is  expressed  to  convey  as  beneficial  oivncr  as  are  implied  ' 
in  case  (1)  {u) ;  and  a  further  covenant  (similarly  limited)  that  the 


(ji)  Biddell  v.  Biddell,  7  Sim. 
r)29. 

(0)  Stilt.  44  &  45  Vict.  c.  41, 
8.  7  ;  see  also  sects.  .'iO  (sub-s.  2), 
fiO  (sub-s.  2),  (U  ;  1  AVms.  \.  &  V. 
r>81  sq. 

(jy)  Sec  sect.  2  (v.).  By  sect.  7, 
sul)-s.  5,  conveyance  in  this  eectiou 
iiKtliides  a  deed  coiil'errinj^  thu 
riglit  to  admittance  to  copyliold 
or  customary  land  (siicli  as  ii, 
covenant  to  surrender  tlio  same  ; 
ante,  n.  {m)  ),  but  docs  not  include 
any  other  customary  assurance, 
or  a  demise  by  way  of  lease  at  a 
rent. 

(5)  The  Act  annexes  the  bene- 
fit ot"  tiio  covenants  so  implied  to 
the  estate  f)l'  the  implied  cove- 
nantee, and  makes  them  enforce- 
able by  every  j)erson,  in  whom 
tlie  wliole  or  part  of  tliat  estate 
may  be  vested  ;  sect.  7,  sub-s.  (!. 
'J'lie  oovi'iiants  so  imi>lied  may  l>o 
varied  or  extended  by  dectl ;  sect. 
7,  sub-s.  7. 

(r)  The  otlier  cases  are  those  :  — 

(1)  Whrc  hi  a  eonreyaiicf  it  h 
expref<ite<l  that  by  direction  of  a 

W.K.P. 


pevRon  expressed  to  direct  an  bene- 
Jicial  owner  another  2iersoii  con- 
veys, the  same  covenants  are 
implied  on  the  part  of  the  person 
giving  the  direction  as  if  he 
conveyed  and  were  expressed  to 
convey  as  beneficial  owner ; 
sect.  7,  sub-s.  2.  (2)  Whirr  a 
wife  conreys  and  is  exjjrexsed  to 
convey  a.f  beneficial  owner  and 
the  husband  also  conreys  and.  is 
expressed  to  conceit  "s  benefici(d 
oioner,  besides  the  covenants 
implied  by  the  use  of  these 
expressions  as  above,  there  are 
implied  the  same  covenants  as 
if  the  wife  conveyed  and  were 
expressed  to  convey  by  ilireetion 
of  the  husband  as  beneficial 
owner  and  also  covenants  by  the 
husband  in  tlie  same  terms  as 
the  covenants  implied  on  tho 
part  of  the  wife  ;  sect.  7.  sub-s.  3. 
.See  AVms.  Conv.  Stat.  87— IM. 

(s)  Ante,  ]).  t!07. 

it)  Sect.  7,  snb-s.  1  (A). 

(«)  An  assignment  of  Icase- 
liolds  is  iiicluiled  in  ease  (1);  see 
sect.  2. 
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Words 
formerly 
implying  a 
guaranteo  of 
good  title. 

fiitW. 

Grant. 

Excliange. 
partition. 


lease  is  valid,  that  the  rent  has  been  paid,  and  that  the  covenants 
have  been  performed  (.r) : 

(3)  In  a  conveijance  by  way  of  mortgage,  absolute  covenants  for 
title  hy  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
oivner  {y) : 

(4)  hi  a  conveyance  by  loay  of  mortgage  of  leasehold  property,  the 
same  covenants  by  a  person  ivho  conveys  and  is  expressed  to  convey 
as  beneficial  owner  as  are  implied  in  case  (3)  (z),  and,  in  addition,  an 
absolute  covenant  for  validity  of  the  lease  creating  the  term  for 
which  the  land  is  held,  and  for  indemnity  against  the  rent  and 
covenants  of  the  lease,  so  long  as  any  money  remains  on  the  security 
of  the  conveyance  (a) : 

(5)  In  a  conveyance  by  way  of  settlement,  a  covenant  for  further 
assurance  by  a  person  who  conveys  and  is  expressed  to  convey  as 
settlor  limited  to  himself,  and  every  person  deriving  title  under  him, 
subsequently  to  that  conveyance  (6) : 

(6)  In  any  conveyance,  a  covenant  against  incumbrances  by  every 
person  zvho  conveys  and  is  expressed  to  convey  as  trustee  or  mortgagee, 
or  as  personal  representative  of  a  deceased  person,  or  as  committee  of 
a  lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court, 
which  covenant  is  to  be  deemed  to  extend  to  every  such  person's 
own  acts  only  (c). 

By  these  means  suitable  covenants  for  title  may 
be  incorporated  in  a  deed  of  conveyance  of  freeholds 
or  leaseholds  upon  a  sale,  mortgage  or  settlement,  or 
in  a  deed  of  covenant  to  surrender  copj^holds.  But 
to  accomplish  this  the  exact  expressions  employed  in 
the  Act  must  be  used ;  otherwise  no  covenant  will  be 
implied  {d) .  The  use  of  statutory  covenants  for  title 
^Yill  be  illustrated  in  the  next  chapter. 

Formerly  some  words  used  in  conveyancing  in  them- 
selves implied  a  guarantee  of  good  title.  Thus  we  have 
seen  (e)  that  the  w^ord  give  implied  a  personal  warranty ; 
and  the  word  grant  was  supposed  by  some  to  imply  a 
warranty,  unless  followed  by  an  express  covenant, 
imposing  on  the  grantor  a  less  liability  (/).  At  com- 
mon law  too,  an  exchange  and  a  partition  between 


(a;)  Sect.  7,  sub-s.  1  (B). 
(t/)  Sect.  7,  sub-s.  1  (C). 
(z)  A  mortgage  of  leaseholds  is 
included  in  case  (">) ;  sec  sect.  'J. 
(a)  Sect.  7,  sub-s.  1  (D). 


(b)  Sect.  7,  sub-s.  1  (E). 

(c)  Sect.  7,  sub-s.  1  (F). 
(rf)  Sect.  7,  sub-s.  4. 

(e)  Ante,  p.  r^SS. 

(/)  See  Co.  Litt.  384  a,  n.(l). 
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coparceners  implied  a  mutual  right  of  re-entry,  on  the 

eviction  of  either  of  the  parties  from  the  lands  exchanged 

or  partitioned  (r/).     And,  by  the  former  Registry  Acts  Grant,  har- 

for  Yorkshire,  the  words  (jrant,  hargain  and  sell,  in  a  i',t'ba"K'un   * 

deed  of  hcurjain  and  sale  of  an  estate  in  fee  simple,  and  sale  of 

inrolled  in  the  Registry  Office,  implied  covenants  for  Yorkshire 

the  quiet  enjoyment  of  the  lands  against  the  bargainor, 

his  heirs  and  assigns,  and  all  claiming  under  him,  and 

also  for  further  assurance  thereof  by  the  same  parties, 

unless  restrained  by  express  words  (//) .    The  word  r/rant, 

by  virtue  of  some  other  Acts  of  Parliament,  also  implies 

covenants  for  the  title  (/).     But  the  Real  Property  Act,  Real  Properly 

1845,  now  provides  that  an  exchange  or  a  jjartition  of       '  ^^^''' 

any  tenements  or  hereditaments  made  by  deed  shall  not 

imply  any  condition  in  law;  and  that  the  word  (I'lrr 

or  the  word  [irant  in  a  deed  shall  not  imply  any  covenant 

in  law  in  respect  of  any  tenements  or  hereditaments 

except  so  far  as  the  word  gice  or  the  word  grant  may  by 

force  of  any  Act  of  Parliament  imply  a  covenant  (A). 

The  mere  conveyance  of  a  freehold  estate,  therefore, 

does  not  now  imply  an}'- covenant  for  title  (/).     But  if  a  Covenant 

man  grant  a  lease  of  land  for  a  term  of  years,  using  the  i^^sijT^  '" 

word  deniine  or  equivalent  expressions,  there  will  be 

implied  on  his  part  a  covenant  for  quiet  enjoyment  of 

the  land  according  to  the  lease  so  long  as  the  lessor  or 

any  one  deriving  title  from  him  shall  have  any  estate 

in  the  land  {in).     So  that  if  the  lessor's  estate  should 

(g)  Bustard's     case,    4     Rep.  any  Act  of  Parliament  by  force 

121  a.  of  which  the  word  gire  implies 

(h)  Stat.  6  Anne.  c.  (52  (c.  8.")  in  a  covenaut. 

RulThead),  sa.  iJO,  H4 ;  8  Geo.  li.  (/)  See  Co.  Litt.  r,81  a,  n.  (1); 

c.  6,  s.  35.  1  Wms.  V.  &  P.  i^>~G,  oTT. 

(/)  As  in  convcyancps  hi/ ami-  (m)  Spnicer's  caxi\o  Hep.  17  a: 

panics  under  the  Lands  Clauses  Shepp.    Touch.    KiO.    1(!5,     178 ; 

Consolidation  Act,  1S45.  stat.  8  IJac.  Abr.  Covenant  (B) ;  Montijn 

&  i)  Vict.  c.   18,  s.  132;  and  in  v.  The  Wett  .Vodijn  Coal  A  Iron 

conveyances  to  the  Governors  of  Co.,  1  C.    P.  1).   14.");    MarhhaDi 

Queen  Anne's  Bounty,  stat.  1  &  v.    I'a<i<il,  lyos,    1   Ch.  097;    see 

2  Vict.  c.  20.  s.  22.       "  Bayne's  v.  JJoyd,  I8I».'),  2    Q.  B. 

(/i)  Stat.  8  &   0  Vict.  c.  lOG,  e,\();   Jone.i   v.    Larlngtnn.    i'M), 

s.  4,  rei>ealinK  7  &  8  Vict.  c.  70,  1  K.  B.  253. 
H.  <;.     The  writer  i.s  not  aware  of 
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come  to  an  end  during  the  term,  ■without  any  act  or 
default  of  his  own,  as  by  the  death  of  a  tenant  for  life, 
the  lessee  would  be  without  remedy  upon  such  an  im- 
plied covenant  (;/).  Though  if  the  lessor  had  no  estate 
at  all  in  the  land  comprised  in  the  lease,  which  took 
effect  merely  by  estoppel  (<>),  the  lessee  might  then  sue 
on  the  implied  covenant  in  case  of  his  eviction  or  failure 
to  enter  (j)).  If,  however,  the  lease  should  contain  an 
express  covenant  by  the  lessor  for  quiet  enjoyment, 
limited  to  his  own  acts  only,  such  express  covenant, 
showing  clearly  what  is  intended,  will  nullify  the  cove- 
nant, which  would  otherwise  be  implied  in  law  from  the 
word  demise  or  other  words  of  lease  (</).  As  has  been 
liefore  mentioned  (/),  a  covenant  so  limited  is  all  that  an 
intending  lessee  can  require  to  be  inserted  in  a  lease, 
without  special  stipulation.  This  covenant  must  still 
be  set  out  at  length,  as  no  covenants  for  title  are  implied 
by  the  Convej^ancing  Act  in  a  demise  at  a  rent,  even 
though  the  statutory  expressions  be  used  (s). 

(m)  Adams  v.  Gihney,  6  Bing.  see  Clayton  v.  Leech,  41  Ch.  D. 

G56  ;  Bayne-)  v.  Lloyd,  ubi  sup.  103,   107  ;  Kelly  v.  Roger.'',  1892, 

(o)  Aiite,  p.  507.  1   Q.  B,   910;  Cohen  v.   Taiuiar, 

(p)  Holder  V.  Taylor,  Hob.  12  ;  1900,  2  Q.  B.  609 ;  2  "Wins.  V.  .<:  P. 

Stt/le  V.  Hearing,  Cro.  Jac.  To.  10:tC — 1042. 

(7)  Nuke's   ca.<e,  4   Rep.  80  b.  (r)  Aide,  p.  510,  n.  (/). 

As  to  the  effe("t  of  such  a  covenant.  (•«)  A)de,i).  t;09.  n.  (^*). 


(     <313     ) 


PART    \L 

OF    THE    PIIESENT    FORM    OF    A    CONVEYANCE. 


The  reader  is  now  in  a  position  to  understand  all  the 
clauses  usual  in  an  ordinary  deed  of  conveyance  upon 
sale.  Since  the  commencement  of  the  Conveyancing 
Act  of  1881  (a),  the  usual  form  of  such  a  deed  has 
undergone  a  great  change,  several  clauses,  which  were 
previously  inserted  at  length,  being  now  omitted  in 
reliance  on  provisions  of  that  Act.  But  it  is  impossible 
to  understand  the  changes  in  ])ractice,  which  the  Act 
has  caused,  without  some  acquaintance  with  the  kind 
of  deed  previously  in  use.  We  will  therefore  begin  by 
considering  the  form  of  the  conveyance  requisite  before 
the  year  1882  to  complete  a  simple  transaction  of  sale 
of  a  piece  of  land  b}^  a  vendor,  who  purchased  it  him- 
self (7^),  and  is  entitled  thereto  for  an  unincumbered 
estate  in  fee  simple.  For  convenience  of  examination 
each  clause  is  printed  in  a  separate  paragraph. 

THIS  INDENTURE  (c)  made  the  31st  day  of  December,  1881  Date. 

Between  A.  B.  of  Cheapside  in  the  city  of  London  esquire  of  the  Parties, 
one  part  and  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex 
esquire  of  the  other  part 

Whereas  the  said  A.  B.  has  agreed  with  the  said  C.  D.  for  the  Kecital, 
sale  to  him  of  the  fee  simple  in  possession  free  from  incumbrances 
of  the  hereditaments  hereinafter  expressed  to  be  hereby  granted 

Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the  said  Testatum, 
agreement  and  in  consideration  (d)  of  the  sum  of  one  thousand  pounds  Consideration, 
upon  the  execution  of  these  presents  paid  l)y  the  said  C.  D.  to  the 

00  Stat.   44  «.<:  45  Vict.  c.  41,  (b)  ^//</',  p.  COS. 

whicii   commenced   immediately  (c)  Antt\  p.  15;"). 

after  the  yist  Dec,  1^81.  "  (</)  Ante,  p.  1.'08, 
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Receipt. 

(Jpcrativo 

words. 

Parcels. 

C!  on  oral 
words. 


Estate  clause. 

Habendum. 
To  the  use 
of  the 
purchaser. 

In  fee  simple. 

Covenants 
for  title : 

1.  For  right 
to  convey. 


2.  For  quiet 
enjoyment. 


o.  Free  from 
incum- 
brances. 


4.  For  further 
assurance. 


said  A.  B.  (the  receipt  of  which  kuiu  the  said  A.  B.  doth  hereby 
acknowledge)  the  said  A.  B.  doth  hereby  grant  (r)  unto  the  said 
0.  D.  and  his  heirs 

All  that  messuage  or  tenement  [insert  dcscri2}tion  of  t]ic  property'] 

Together  with  all  buildings  fixtures  lights  commons  fences  ways 
waters  watercourses  easements  and  appurtenances  whatsoever  to  the 
said  hereditaments  or  any  of  them  appertaining  or  with  the  same  or 
any  of  them  now  or  heretofore  enjoyed  or  reputed  as  part  thereof  or 
appurtenant  thereto  (/) 

And  all  the  estate  right  title  interest  claim  and  demand  of 
the  said  A.  B.  in  to  and  upon  the  said  premises 

To  have  and  to  hold  the  said  promises  hereinbefore  expressed 
to  be  hereby  granted  unto  and  to  the  use  (g)  of  the  said  C.  D.  his 
heirs  and  assigns  for  ever  (/() 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  C.  D.  his  heirs  and 
assigns  (i) 

That  notwithstanding  anything  by  him  the  said  A.  B.  (k)  done 
omitted  or  knowingly  suffered  he  now  hath  power  to  grant  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to  the  use  of 
the  said  C.  D.  his  heirs  and  assigns 

And  that  the  same  premises  shall  at  all  times  remain  and  be  to 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed  and  the  rents  and  profits  thereof 
received  by  him  and  them  accordingly  without  any  interruption  or 
disturbance  by  the  said  A.  B.  or  any  person  claiming  through  or  in 
trust  for  him 

And  that  (I)  free  and  discharged  from  or  otherwise  by  him  the 
said  A.  B.  his  heirs  executors  or  administrators  sufficiently  indem- 
nified against  all  estates  incumbrances  claims  and  demands  created 
occasioned  or  made  by  him  or  any  person  claiming  through  or  in 
trust  for  him. 

And  Further  that  he  and  every  person  having  or  claiming  any 
estate  or  interest  in  the  said  premises  through  or  in  trust  for  him 
will  at  all  times  at  the  cost  of  the  person  or  persons  requiring  the 
same  execute  and  do  every  such  assurance  and  thing  for  the  further 
or  more  perfectly  assuring  all  or  any  of  the  said  premises  to  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  as  by  him  or  them  shall  be 
reasonably  required. 

In  witness  whereof  the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written. 


(e)  Ante,  pp.  206,  215. 

(  f)  Ante,  p.  427. 

(</)  Ajite,  p.  20y. 

(h)  Ante,  pp.  147—149,  208. 
As  to  omitting  any  declaration 
to  bar  dower,  see  p.  327. 


(0  Ante,  p.  607. 

(k)  A.  B.  covenants  against  liis 
own  acts  only.     Ante,  p.  608. 

(1)  The  word  that  is  here  a 
pronoun. 
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To  the  foot  of  the  deed  are  appended  the  seals  and  Two  wit- 
signatures  of   the   parties  (m)  ;   and   on    the   back   is  iicsirable. 
indorsed  an  attestation  by  the  witnesses,  of  whom  it  is 
very  desirable  that  there  should  be  two,  though  the  deed 
would  not  be  void  even  without  any  (//).     And  before 
1882  it  was  the  practice  also  to  indorse  on  the  back  of 
the  deed  a  further  receipt  for  the  purchase-money  {<>). 
On   tlie  face  of  the  deed  are  impressed  the  proper  &iiiiiij)s. 
stamps  (p).     And  if  the  land  conveyed  should  be  situate 
in  Middlesex  or  Yorkshire,  a  memorandum  of  the  exact  iiulorricment 
time  of  registration  of  a  memorial  of  the  conveyance  (q)  dum'of'^'^^'^' 
is  indorsed  thereon,  with  the  proper  reference  to  the  registration. 

(m)  Ante,Tp.  157.  Atk.  478;  3  Atk.   112;  2  Sand. 

(n)  2  Black.  Comm.  307,  378.  Uses,  305,  n.  A.  (118,  n.,  5tli  cd.); 

(o)  Til  is  practice    is  of   com-  3  Trest.  Abst.  15. 
puratively  modern   date.     Sec  2 

(p)  Unstamped  or  insufficiently  stamped  instruments  sliall  not, 
except  in  criminal  proceedings,  be  given  in  evidence  or  be  available 
for  any  purpose  whatever :  but  such  instruments  may,  as  a  rule,  bo 
received  in  evidence  on  payment  of  the  proper  duty  and  the  appointed 
penalty;  see  stat.  54  &  55  Vict.  e.  39,  ss.  11,  15,  replacing  ;!:>  &  34 
Vict.  c.  97,  ss.  15—17,  and  17  &  IS  Vict.  c.  125,  ss.  28,  21);  M 
I'oolgardie  Goldfields,  Ltd.,  1900,  1  Ch.  475.  Conveyances  on  sale 
are  now  subject  to  ad  valorem  stamps  of  one-half  per  cent.,  or  live 
shillings  per  fifty  pounds  on  the  amount  or  value  of  the  consideration 
fur  the  sale,  according  to  the  table  below. 

Where  the  amount  or  value  of  the  consideration  for  the  sale  does 


not  exceed  £5 

...         ••• 

.. . 

... 

£0 

0 

6 

Exceeds 

£5  and  does  not 

exceed  £10 

0 

1 

0 

99 

10 

15 

0 

1 

<; 

15 

20 
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2 

0 

,j 

20 

25 

0 

2 

(> 

,, 

25 

50 

0 

5 

0 

j^ 

50 

75 

0 

7 

G 

„ 

75 

100 

0 

10 

0 

^^ 

100 

125 

0 

12 

<i 

,, 

125 

1.50 

0 

15 

0 

'^^ 

150 

175 

0 

17 

G 

" 

175 
200 

200 
225 

1 
1 

0 

2 

(I 
('> 

^] 

225 

250 

1 

5 

0 

jj 

250 

275 

1 

7 

«; 

'" 

275 
300 

300 

1 

10 

0 

For  every  £50,  and  also  for 

any  fractional 

part  of  £5(1,  ( 

)f  such  amount  or 

value 

,,, 

0 

5 

0 

See  stat.  54  &  55  Vict.  c.  39  (The 

■  Stamp 

»  Act, 

1891),  ss 

.  1, 

54— t;i, 

and  First  Schedule,  replacing 

33  &  34  Vict. 

0.97 

;  63  Vict 

•  c. 

7,  8.  10. 

iq)  Ante,  p.  212. 
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book  and  page  of  the  register,  wliere  the  entry  is  to  be 
found. 


Formal  style 
of  legal 
instruments. 


Testatum. 


Habendum. 


From  the  specimen  before  him,  the  reader  will  Ije 
struck  with  the  stiff  and  formal  style  which  characterises 
legal  instruments ;  but  the  formality  to  be  found  in 
every  properly  drawn  deed  has  the  advantage,  that  the 
reader  who  is  acquainted  w' ith  the  usual  order  knows  at 
once  where  to  find  any  particular  portion  of  the  con- 
tents ;  and  in  matters  of  intricacy,  which  must  fre- 
quently occur,  this  facility  of  reference  is  of  incalculable 
value.  The  framework  of  every  deed  consists  but  of  one, 
two  or  three  simple  sentences,  according  to  the  number 
of  times  that  the  testatum,  or  witnessing  part,  "  Now  this 
Indenture  witnesseth,"  is  repeated.  This  testatum  is 
always  written  in  large  letters ;  and,  although  there  is 
no  limit  to  its  repetition  (if  circumstances  should 
require  it),  yet  in  the  majority  of  cases,  it  occurs  but 
once  or  twice  at  most.  In  the  example  above  given, 
it  wdll  be  seen  that  the  sentence  on  which  the  deed 
is  framed  is  as  follows : — ■"  This  Indenture,  made  on 
"  such  a  day  between  such  parties,  witnesseth,  that  for 
"  so  much  money  A.  B.  doth  grant  certain  premises 
"  unto  and  to  the  use  of  C.  D.  and  his  heirs."  After 
the  names  of  the  parties  have  been  given,  an  interrup- 
tion occurs  for  the  j^urpose  of  introducing  the  recital ; 
and  when  the  whole  of  the  introductory  circumstances 
have  been  mentioned,  the  thread  is  resumed,  and  the 
deed  proceeds,  "  Now  this  Indenture  witnesseth."  The 
receipt  for  the  purchase-money  is  again  a  parenthesis ; 
and  soon  after  comes  the  description  of  the  property, 
which  further  impedes  the  progress  of  the  sentence, 
till  it  is  taken  up  in  the  haheinhim,  "  To  have  and  to 
hold,"  from  which  it  uninterruptedly  proceeds  to  the 
end.  The  contents  of  deeds,  embracing  as  they  do  all 
manner  of  transactions  between  man  and  man,  must 
necessarily  be  infinitely  varied,  and  a  simple  conveyance 
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such  as  tluit  we  have  given,  is  rare,  compared  wilh 
the  number  of  those  in  which  special  circumstances 
occur.      But  in  all  deeds,  as  nearly  as  possible,  the 
same  order  is  preserved.    The  names  of  all  the  parties  Parties. 
are  invariably  placed  at  the  beginning :    then  follow 
recitals  of  facts  relevant  to  the  matter  in  liand ;  then  Kecitals. 
a  preliminary  recital,  stating  shortly  what  is  to  be  done  ; 
tlien  the  tcatatnin,  containing  the  ope  rat  ire  ironis  of  the  Operative 
deed,  or  the  words  which  eftect  the  transaction,  of  which 
the  deed  is  the  witness  or  evidence;  after  this,  if  the 
deed  relate  to  property,  come  the  parcels  or  description  I'arcola. 
of  the  property,  either  at  large,  or  by  reference  to  some 
deed  already  recited ;  then  the  hahoulnm  showing  the  Hubcndum. 
estate  to  be  holden ;  then  the  '^^v•.s•  and  trusts,  if  any ;  Uses  ami 
and,  lastly,  such  qualifying  provisoes  and  covenants,  as    "^ 
may  be  required  l)y  the  special  circumstances  of  the 
case.     Throughout  all  this,  not  a  single  stop  is  to  be  No  stops, 
found,  and  the  sentences  are  so  framed  as  to  be  inde- 
pendent of  their  aid ;  for  no  one  would  wish  the  title  to 
his  estates  to  depend  on  the  insertion  of  a  comma  or 
semicolon.     The  commencement  of  sentences,  and  now 
and  then  some  few  important  words,  which  serve  as 
landmarks,  are  rendered  conspicuous  by  capitals ;  by 
the  aid  of  these  the  practised  eye  at  once  collects  the 
sense ;  whilst,  at  the  same  time,  the  absence  of  stops 
renders  it  next  to  impossible  materially  to  alter  tlie 
meaning  of  a  deed  without  the  forgery  being  discovered. 

If  the  reader  will  turn  to  Appendix  (A),  he  will 
ol)serve  that  the  frame  of  the  precedent  given  above  is 
the  same  as  that  of  the  old  release :  although  in  the 
former  the  clauses  conveying  the  reversion,  e^-c,  and 
the  title-deeds  ai-e  omitted  as  unnecessary  (r),  as  well 
as  the  covenant  that  the  vendor  is  seised  in  fee  (.s),  and 

(r)  Titlc-docds  pass  on  a  con-       prcssly    mcntiimcd  ;     HitrriiKjtan 
veyaiicc   of  tlic   land,    to   whicli       v.  I'rife,  :5  B.  v^-  Ad.  17(l. 
tlicy    relate,   without    jjeiny    ex-  (")  Ante,  p.  607, 
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ill  the  latter  the  conveyance  is  made  to  the  old  uses  to 
bar  dower  (f),  and  not  simply  to  the  purchaser  in  fee. 
But  though  the  chief  clauses  of  the  modern  deed  of 
grant  are  in  substance  the  same  as  those  of  the  earlier 
release,  it  will  be  observed  that  in  the  above  precedent 
no  attempt  is  made  to  rival  its  elaborate  superfluity  of 
expression.  The  extreme  luxuriance  of  language  l)y 
which  legal  instruments  were  distinguished  (^0  was  in 
a  great  measure  the  outcome  of  the  faulty  system  of 
remuneration  formerly  em2)loyed  for  convej^ancing 
work.  The  labour  of  a  lawyer  is  very  different  from 
that  of  a  copyist  or  printer ;  it  consists  first  and  chiefly 
in  acquiring  a  minute  acquaintance  with  the  principles 
of  the  law,  then  in  obtaining  a  knowledge  of  the  facts 
of  any  particular  case  which  may  be  brought  before 
him,  and  lastly,  in  practically  applying  to  such  case  the 
principles  he  has  previously  learnt.  But,  for  the  last 
and  least  of  these  items  alone  did  conveyancers  obtain 
any  direct  remuneration ;  for  deeds  were  paid  for  by 
the  length,  like  printing  or  copying,  without  any  regard 
^^-"  to  the  principles  they  involved,  or  to  the  intricacy  or 

importance  of  the  facts  to  w^hich  they  might  relate  (x)  ; 
and,  more  than  this,  the  rate  of  payment  was  fixed 
so  low,  that  no  man  of  education  could  afford  for  the 
sake  of  it,  first  to  ascertain  what  sort  of  instrument 
the  circumstances  might  require,  and  then  to  draw 
a  deed  containing  the  full  measure  of  ideas  of  which 


(t)  Ante,  p.  390.  Previously  to  this  statute,  the  bill 

(m)  The  extravagant  verbosity  of  a  solicitor  relating  to  convey- 

of  conveyancing  forms  appears  to  ancing   was  not   taxable,  unless 

date  from  the  latter  part  of  the  part  of  the  bill  was  for  business 

sixteenth  century ;  see  the  books  transacted  in  some  Court  of  law 

mentioned    in    Davidson's   Prec.  or    equity ;     Beames    on    Costs, 

Conv.  Vol.  I.  pp.  7—12,  5th  ed.  176,    177,  2nd  ed.  (1840).      But 

(a;)  By  stat.  6  &  7  Vict.  c.  73,  although  conveyancing  bills  were 

s.  37,  the  charges  of  a  solicitor  not    6trictly   taxable,   they  were 

for    business     relating     entirely  always   drawn   up   on   tiie   same 

to   conveyancing    were    rendered  principle  of  payment  by  length, 

liable  to  taxation  or  reduction  to  which  pervaded  the  other  branches 

the  established  scale,  which  was  of  the  law. 
then  regulated  only  by  length. 
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words  are  capable  (//)•  The  consequence  of  this  false 
economy  on  the  part  of  the  public  was  that  certain 
well-known  and  long-established  lengthy  forms,  full  of 
synonyms  and  expletives,  were  current  among  lawyers 
as  i-onunou  foriits,  and,  by  the  aid  of  these,  ideas  were  t'omiu.m 
diluted  to  the  proper  remunerating  strength ;  not  that 
lawyers  actually  inserted  nonsense  simply  for  the  sake 
of  increasing  their  fees  ;  but  words,  sometimes  unneces- 
sary in  any  case,  sometimes  only  in  the  particular  case 
in  which  they  were  engaged,  were  suffered  to  remain, 
sanctioned  by  the  authority  of  time  and  usage.  The 
l)roper  amount  of  verbiage  to  a  common  form  became 
well  established  and  understood;  and  whilst  any  attempt 
to  exceed  it  was  looked  on  as  disgraceful,  for  a  long 
time  it  was  not  materially  diminished.  In  the  last  cen- 
tury, however,  the  art  of  conveyancing  did  not  escape 
the  influence  of  the  spirit  of  reform,  which  gave  rise  to 
the  real  property  legislation  of  1833  (z),  1845  (a),  and 
1859-GO  (h) .  The  exuberant  verbiage  of  the  old  common 
forms  was  gradually  weeded  out ;  and  after  the  intro- 
duction of  the  conveyance  of  land  by  simple  grant  (c), 
there  was  an  increasing  tendency  on  the  part  of  con- 
veyancers to  eradicate  superfluous  words  from  their 
precedents.  The  old  system  of  remuneration  for 
conveyancing  work  remained  substantially  the  same 
until  1881  (d).  Since  that  year  the  remuneration  of  Solicitors' 
solicitors  for  conveyancing  and  other  non-contentious  tion  Act, 
business  has  been  regulated  upon  new  principles  by  the  ^^^^'  ^,"'\ 


order i 
under. 


(»/)  Wlifn    conveyancinj,^   bills  (?<)  ^7i<t',  l)p.  r)l7,  518,  559. 

became  taxable,  the  payment  to  a  (r)  Ante,  p.  206. 

policitor  for  drawing  a  deed  was  (d)  liy  stat.  .S3  &  34  Vict.  c.  28, 

fixed   at   one  shilling  f<^r   every  ss.   1 — Ify,  18,   the   remuneration 

seventy-two   words,  denominated  of  solicitors  was  first  authorisi'd 

a  folio;  llichards's  15ook  of  Costs  to  be  fixed  by  ai,'reemont  between 

(1844),   y\).   4((8- — HI;    and    tin;  tlieraselves  and  their  clients  (see 

fees  of  counsel,   thou^di  paid  in  Clart' v.  Joseph,  }\)01, 2  K.li. 369), 

guineas,  averaged  alK)ut  the  same.  and  the  oflScers  taxing  solicitors' 

(z)  A)de,  pp.  9'J,  lUO,  227,  310,  costs    were    permitted    to    have 

327,  579.  regard   to   the  skill,  labour   and 

(a)  Ante,  pp.  206,  372,  541.  responsibility  involved. 
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general  order  made  under  tlie  Solicitors'  Remuneration 
Act,  1881  {(').  Under  the  influence  of  the  present 
system  of  remuneration  and  of  the  changes  in  practice 
caused  hy  the  operation  of  the  Conveyancing  Act  of 
1881,  all  unnecessary  clauses  and  expressions  are  now 
generally  excluded  from  deeds.  It  must  not  be 
supposed,  however,  that  legal  instruments  are  now 
drawn  without  regard  to  precedent,  or  are  altogether 
destitute  of  lengthy  clauses.  When  parties  desire  to 
provide  exhaustively  for  several  possible  events,  as 
often  occurs  in  the  case  of  settlements  and  wills,  it  is 
rarely  possible  to  be  concise  without  the  risk  of  inaccu- 
racy. In  such  cases,  the  clauses  inserted  are  frequently 
based  upon  the  old  common  forms,  the  best  of  which, 
though  prolix,  were  marvellously  accurate.  And  in  all 
drafting  due  regard  should  always  be  had  to  the  estab- 
lished forms,  which  have  stood  the  test  of  long  usage. 


*Iicmuncra- 
tion  by 
commission  or 
percentage. 

Agreement 
as  to  remune- 
ration. 


(e)  Stat.  41  &  45  Vict.  c.  44, 
ss.  J — 7.  By  tliis  order  the 
remuneration  of  solicitors  in 
respect  of  business  connected 
■\vitli  sales,  purchases  and  mort- 
gages completed  and  with  leases 
and  agreements  for  leases  (other 
than  mining  or  building  leases), 
and  conveyances  reserving  rent, 
or  agreements  for  the  same,  when 
the  transaction  thall  have  been 
completed,  is  to  he  that  prescribed 
in  Schedule  I.  to  the  order.  In 
respect  of  all  other  conveyancing 
and  uon-contentious  business  the 
remuneiation  *  is  to  be  regulated 
according  to  the  previous  system 
as  altered  by  Schedule  II. 
Schedule  I.  contains  scales  of 
charges  adjusted  upon  the  prin- 
ciple of  a  commission  or  per- 
centage upon  the  a:mount  of  the 
purchase  or  mortgage  money,  or 
the  rent  reserved.  Schedule  II. 
prescribes  such  fees  for  instruc- 
tions for  deeds,  wills,  and  other 
documents  ss  may  be  fair  and 
reasonable,  raises  the  allowance 
for  drawing  such  documents  to 
two  shillings  per  folio,  and  spe- 


cifies certain  other  charges.  Tlie 
charges  specified  in  Schedule  II. 
may  be  increased  or  diminished 
in  extraordinary  cases  for  special 
reasons.  In  all  cases  to  which  th(! 
scales  prescribed  in  Schedule  I. 
apply,  a  solicitor  may,  before 
undertaking  any  business,  by 
writing  under  his  hand,  com- 
municated to  the  client,  elect 
that  his  remuneration  shall  be 
according  to  the  previous  system 
as  altered  by  Schedule  II. ;  but, 
if  no  such  election  is  made,  his 
remuneration  will  be  according  to 
the  scale  prescribed  by  Schedule 
I. ;  see  Hester  v.  Hester,  o4  Ch  D. 
GOT.  Under  the  same  Act  of  1881 
(sect.  8).  it  is  competent  for  a 
solicitor  and  his  client  to  enter 
into  an  agreement  which  must 
be  in  writing  signed  by  the  person 
to  be  bound  thereby,  or  by  iiis 
agent  in  that  beiialf,  for  the  re- 
muneration of  tlie  solicitor,  to 
such  amount  and  in  such  manner 
as  they  may  think  fit,  for  any 
business  to  which  the  Act  xe- 
lates. 
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and  to  which  generations  of  conveyancers  have  con- 
tributed their  skill  and  learning. 

But  to  return  to  our  practical  illustration  of  the  Conveyance 

,  J'-         T    i.  ii     J         made  after 

conveyancer  s    crait ; — Let   us   now   suppose    that   a  the  3 1st 

simiole  transaction  of  sale  of  land  exactly  similar  to  Pi-'^f™^'^'"' 

'-  -  .  ,  1881. 

those,     to    which    the    deeds    given    above    and    ni 

Appendix  (A)  relate,  is  to  be  completed  at  the  present 

time.     In  drawing  our  conveyance,  we  may  then  rely 

on  the  following  provisions  of  the  Conveyancing  Act 

of  1881  (/■),  which  apply  only  to  conveyances  made 

after  the  31st  of  December,  1881  (fi) : 

(Section  G,  sub-section  1.)    A  conveyance  of  land  shall  be  deemed   Conveyance 
to  include  and  shall  by  virtue  of  this  Act  operate  to  convey,  with  the  **f  ^o.m\  passes 
laud,  all    buildings,  erections,  fixtures,  commons,  hedges,  ditches,  'A  ^^    *  "       !-^ 
fences,  ways,  waters,  watercourses,  liberties,  privileges,  easements,  easements 
rights,    and    advantages    whatsoever,    appertaining  or    i-eputed    to  enjoyed  with 
appertain  to  the  land  or  any  part  thereof,  or  at  the  time  of  con-  ^^       . ""  ^^ 
veyance  demised,  occupied  or  enjoyed  with,  or  reputed  or  known  as  „  .nvevanco 
part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof  (It). 

(Section  6,  sub-section  2.)  A  conveyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or  other 
buildings,  all  outhouses,  erections,  fixtures,  cellars,  areas,  courts, 
courtyards,  cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights, 
watercourses,  liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoved 
with,  or  reputed  or  known  as  part  or  parcel  of,  or  appurtenant  to, 
the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof  (J). 

(Section  63,  sub-section  1.)     Every  conveyance  shall,  by  virtue   Conveyance 
of  this  Act,  be  effectual  to  pass  all  the  estate,  right,  title,  interest,  o*"  ''i'"^  passes 

claim  and  demand  which  the  conveying  parties  respectively  have  in  "'' ''.i^^state 

°  '^  tr  J  '  aj,,i  interest 

to,  or  on  the  property  conveyed,  or  expressed  or  intended  so  to  be,  of  the  party 

or  which  they  respectively  have  power  to  convey  in,  to,  or  on  the  conveying, 
same  (k). 

Sections  G  and  03  apply  only  if  and  as  far  as  a  contrary  intention 

(/)  Stilt.  44  k  45  Vict.  c.  41.  GO-GO,  7:1 

((/)  Sects.  G  (subs.  G),  7  (sub-  (0  See  Wms.  Coiiv.  Stnts  70,7:?. 

s.  S),  G:;  (siib-s.  :;).  (A)  See     W'nis.     Conv.     Sfats 

(/t)  See     Wms.    Conv.     Stats.  242— li44. 
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Covenants 
by  party 
conveying 
implied  in  a 
conveyance 
in  certain 
cases. 


Case  in  wliich 
are  implied 
covenants — 

for  right  to 
convey ; 


for  quiet 
enjoyment ; 


free  from  in- 
cumbrances ; 


is  not  expressed  in  the  conveyance,  and  have  effect  subject  to  the 
terras  of  the  conveyance  and  to  the  provisions  therein  contained  (I). 

(Section  7,  sub-section  1.)  In  a  conveyance  there  shall,  in  the 
several  cases  in  this  section  mentioned,  be  deemed  to  be  included, 
and  there  shall  in  those  several  cases,  by  virtue  of  this  Act,  be  implied, 
a  covenant  to  the  effect  in  this  section  stated,  by  the  person  [or  by 
each  person]  who  conveys,  as  far  as  regards  the  subject-matter  or 
share  of  subject-matter  expressed  to  be  conveyed  by  him,  with  the 
person,  if  one,  to  whom  the  conveyance  is  made,  [or  with  the  persons 
jointly,  if  more  than  one,  to  whom  the  conveyance  is  made  as  joint 
tenants,  or  v/ith  each  of  the  persons,  if  more  than  one,  to  whom  the 
conveyance  is  made  as  tenants  in  common],  that  is  to  say  : 

(A)  In  a  conveyance  for  valuable  consideration,  other  than  a  mort- 
gage, the  following  covenant  by  a  person  ivho  conveys  and  is  expressed 
to  convey  as  beneficial  owner  (namely)  {m)  : 

That,  notwithstanding  anything  by  the  person  who  so  conveys, 
[or  any  one  through  whom  he  derives  title,  otherwise  than  by 
purchase  for  value,]  made,  done,  executed  or  omitted,  or  knowingly 
suffered,  the  person  who  so  conveys,  has,  [with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,]  full  power 
to  convey  the  subject-matter  expressed  to  be  conveyed,  [subject  as, 
if  so  expressed,  and]  in  the  manner  in  which,  it  is  expressed  to  be 
conveyed ; 

and  that,  notwithstanding  anything  as  aforesaid,  that  subject-matter 
shall  remain  to  and  be  quietly  entered  upon,  received,  and  held, 
occupied,  enjoyed,  and  taken  by  the  person  to  whom  the  conveyance 
is  expressed  to  be  made,  and  any  person  deriving  title  under  him, 
and  the  benefit  thereof  shall  be  received  and  taken  accordingly, 
without  any  lawful  interruption  or  disturbance  by  the  person  who 
so  conveys  or  any  person  [conveying  by  his  direction,  or]  rightfully 
claiming  or  to  claim  by,  through,  under  or  in  trust  for  the  person 
who  so  conveys,  [or  any  person  conveying  by  his  direction,  or  by, 
through  or  under  any  one  not  being  a  person  claiming  in  respect  of 
an  estate  or  interest  subject  whereto  the  conveyance  is  expressly 
made,  through  whom  the  person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value] ; 

and  that,  freed  and  discharged  from,  or  otherwise  by  the  person 
who  so  conveys  sufficiently  indemnified  against,  all  such  estates, 
incumbrances,  claims  and  demands  [other  than  those  subject  to 
which  the  conveyance  is  expressly  made,]  as  either  before  or  after 
the  date  of  the  conveyance  have  been  or  shall  be  made,  occasioned 
or  suffered  by  that  person  [or  by  any  person  conveying  by  his 
direction,]  or  by  any  person  rightfully  claiming  by,  through,  under, 
or  in  trust  for  the  person  who  so  conveys,  [or  by,  through  or  under 


(0  Sects.     C>     (8ub-s,    4),     C<S  (m)  For  covenants  implied   in 

(sub-s.  2).  utber  cases,  see  ante,  p.  UUli. 
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any  person  conveying  by  his  direction,  or  by,  through  or  under  any 
one  through  whom  the  person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value] ; 

and  further,  that  the  person  who  so  conveys,  [and  any  person  con-  and  for 
veying  by  his  direction,]  and  every  other  person  having,  or  rightfully  inrther 
claiming  any  estate  or  interest  in  the  subject-matter  of  conveyance,     ^^" 
[other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,]  bj%  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  [or  by,    through,  or  under   any   person  conveying  by 
his  direction,  or  by,  through,  or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title  otherwise  than  by  purchase  by 
value,]  will  from  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  person  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any  person  deriving 
title  under  him,  execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  conveyance  is  made,  and  to  those 
deriving  title  under  him,  [subject  as,  if  so  expressed,  and]  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  b\'  him 
or  them  or  any  of  them  shall  be  reasonably  required  : 
(in  which  covenant  a  purchase  for  value   shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  («). 

In  considering  the  above  enactments,  regard  must 
be  had  to  the  following  provisions  of  the  interpretation 
clause  of  the  Act : 

Section  2  (ii.).  Land,  unless  a  contrary  intention  appears,  includes  Interprcta- 
land  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or  tion  of  terms. 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided  share 
in  land  : 

(v.)  Conveyance,  unless  a  contrary  intention  appears  (o),  includes 
assignment,  appointment,  lease,  settlement  or  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or 
settlement  of  any  property,  or  on  any  other  dealing  with  or  for  any 
property  ;  and  convey,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  conveyance. 

The  reader  will  remember  that,  before  the  6th  section  Reason  for 
of  the  above  Act  came  into  operation,  it  was  unneces-  "s<' "f  ;/''""■"' 

^  .  wora^. 

sary  on  a  conveyance  of  land  expressly  to  grant  rights 

(n)  Sec    Wma.     Cony.     Stata.  convfynnce  we  arc  nbout  to  con- 

74 — 82.       The     words     encbmcd  eider. 

within  brackets  [         J  arc  those  (o)  See  scot.  7,  sub-s.  fi,  ante, 

which   are   not   luateriul    to   tiie  p.  (JO!*,  n,  (p). 
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legally  appurtenant  thereto,  although  the  i)ractice  was 
to  include  such  rights  in  the  urncral  ironls  (/>) ;  and 
that  the  only  real  use  of  ficiieraJ  ironls  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used 
in  connection  with  the  land  conveyed  as  a  matter  of 
fact,  without  heing  rights  legally  appurtenant  thereto  (7). 
For  example,  suppose  that  a  man  has  two  plots  of  land, 
plot  A.  and  plot  B.,  and  is  accustomed  to  use  for  the 
benefit  of  plot  A.  an  artificial  watercourse  carried  over 
plot  B.,  or  a  road  over  plot  B.  These  advantages  cannot 
be  rights  or  easements  appurtenant  to  plot  A.,  for  they 
are  exercised  over  plot  B. :  and  no  man  can  have  an 
easement  over  his  own  land.  But  if  plot  A.  were  to  be 
sold  alone  and  conveyed  to  a  purchaser  "  together  with 
all  watercourses,  ways  and  advantages  therewith  used 
and  enjoyed,"  these  words  would  operate  to  grant,  as 
rights  or  easements,  the  advantages,  in  the  nature  of 
easements,  at  the  time  of  conveyance  as  a  matter  of 
fact  used  over  plot  B.  for  the  benefit  of  plot  A.,  although 
the  same  never  previously  existed  as  of  right  or  as  legal 
easements  (;•).  After  removing  from  the  6th  section  of 
the  Conveyancing  Act  all  words,  which  add  nothing  to 
the  laws  (.s),  we  find  this  fact  remaining,  that  by  virtue 
of  the  Act  a  conveyance  of  land  now  operates  to  convey 
all  advantages  enjoyed  iritJi  the  laud  at  the  time  of 
conveyance.  Having  regard  to  this  fact  and  to  the 
established  effect  of  similar  expressions  in  the  case  of 
the  old  general  words,  it  is  considered  that  the  object 
formerly  sought  to  be  effected  by  the  insertion  oifieueral 
ironJs  in  a  conve^'ance,  will  now  be  attained  by  the 
operation  of  the  enactment  in  question  (t).  It  will  be 
observed  that  the  above  section  only  operates  to  convey 

(p)  See  ante,  p.  427.  IS  Ch.  D.  fjl6;  see  Wins.  Conv. 

(q)  Ante,    p.    427;    see    "Wms.  Stats.  65 ;  Williams  on  Common.^. 

Conv.    Stats.    G.") ;    Williams    ou  :;15— 31'.),  323. 

Commons,  168 — 170.  (s)  See  Wms.  Conv.  Stats.  61  .s(/. 

(r)  Waits    V.   Kelson,   L.  E.  (J  (t)  See  BrormiieJd  v.  William<. 

Cli.  166;   Kay  v.  Oxley,  L.  R.  10  1897,  1  Cli.  6(12;"  1  Wms.  \".  .V  I'. 

Q.    I'..  360;    BnrMiur  V.   Gruhh,  562  .>-vjr. 
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advantages  enjoyed  with  the  land  conveyed  at  tlir  tim- 
ufc(»ir('i/an(c.  Apparently  it  would  not  extend  to  grant, 
as  rights,  advantages  enjoyed  with  tlie  land  conveyed 
at  some  previous  time,  but  not  proved  to  have  been  so 
enjoyed  at  the  time  of  conveyance  (n). 

The  I'statc  claiisr  (./)  was  a  relict  of  the  old  release,  Estate  clause, 
and  was  much  more  appropriate  to  the  conveyance  of 
land  by  lease  and  release  than  to  a  direct  grant  (//). 
It  was  nevertheless  the  practice,  after  the  introduction 
of  conveyance  by  grant,  to  insert  an  estate  clause  in 
almost  every  instrument  of  alienation,  where  the  entire 
interest  of  the  convejdng  parties  was  transferred,  on  Koasnn  f..r 
the  alleged  ground,  that  it  was  necessary  to  pass  any  "/^^jjgg  ^'''"'^ 
outstanding  particular  estate  or  interest  which  might 
happen  to  be  vested  in  any  of  the  conveying  parties, 
distinct  from  the  estate  or  interest  which  such  party 
])uri)orted  to  convey.  It  was  admitted,  however,  that 
no  such  ground  did  exist,  and  that  the  clause  was  wholly 
unnecessary  (:).  Indeed,  it  was  practicallj^  without 
effect ;  for  it  was  held  to  be  subservient  to  the  intention 
of  the  parties  as  gathered  from  the  terms  of  the  con- 
veyance («).  The  enactment  of  the  63rd  section  of  the 
Conveyancing  Act  (6)  has  removed  every  semblance  of 
necessity  for  the  use  of  an  estate  clause,  which  has  at 
last  been  abandoned  in  practice.  As  the  application  of 
this  section  is  declared  to  be  subject  to  the  intention  of 
the  parties  as  expressed  in  the  conveyance  (r),  it  does 
not  appear  necessary  expressly  to  exclude  its  operation 
in  conveyances,  such  as  leases  ((/),  under  which  the 
whole  estate  of  the  conveying  party  is  not  intended 
to  })ass. 

,(u)  8ee  Wins.  Con  v.  8ta(s.  G8,  .J.  113;  Neame  v.  Mooikohi.  L.  1{. 

O'j.  :>    Eq.    !U  ;    FriincU    v.    Minton, 

(x)  Ante,  p.  614.  ]j.  R.  2  C  V.  543;  and  see  Vrice 

ly)  Ante,  pp.  H>!t— lidi'..  v.  John,  IDU."),  1  Cli.  741. 

Iz)  Davidson's  Prec.  Cunv.  vol.  {b)  Ante,  p.  G'21. 

i.  p.  :t4.  4th  ed.  (c)  Stat.  44  &  45  Vict.  c.    11, 

{(i)  Hunt   V.    Remnant,   1*    Kx.  8.  (j;!,  sub-s.  2 ;  <(«<e,  p.  (jlil. 
035;  Roojier  v.  Uarrigon,  2  K.  &  (il}  Sec  sect.  2  (v.);  <inte,i>  (]•>?, 

W.U.I'.  40 
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Statutory  "We  HOW  coine  to   consider  the  incorporation  into 

for  title.  our  conveyance  of  the  statutory  covenants  for  title. 

According  to  our  supposition,  A.  B.,  the  vendor,  pur- 
chased himself  the  land  he  is  about  to  convey.  He 
will,  therefore,  covenant  as  to  his  own  acts  only  (<■).  If 
we  turn  to  section  7,  sub-section  1  (A),  of  the  Con- 
veyancing Act,  1881  (./■),  which  is  set  out  above  (</),  we 
may  extract  therefrom  covenants  for  title  suited  to  our 
present  requirements.  As  this  enactment  is  contained 
in  a  very  intricate  sentence,  so  much  of  it  as  is  un- 
necessary for  our  present  purpose  has  been  enclosed 
within  brackets.  The  words  enclosed  within  brackets 
do  not  apply  to  the  transaction  we  are  now  considering 
for  the  following  reasons : — Our  conveyance  is  to  be 
made  by  one  person  only  to  one  person  only,  and  not 
to  joint  tenants  or  tenants  in  common ;  A.  B.,  the 
person  conveying,  purchased  the  land  himself,  and, 
therefore,  he  does  not  "  derive  title  through  any  one 
otherwise  than  by  purchase  for  value  ;  "  there  is  no  one 
concurring  in  the  conveyance  by  the  direction  of  A.  B. ; 
and  the  conveyance  is  not  expressly  made  subject  to 
any  estate,  interest  or  incumbrance.  If  the  above 
enactment  be  read  straight  through,  leaving  out  the 
words  within  brackets,  its  provisions  will  be  found  to 
correspond  with  the  terms  of  the  covenants  for  title  in 
the  form  of  conveyance  given  above  (//).  The  conditions 
to  be  fulfilled  in  order  that  the  required  covenants  may 
be  "  deemed  to  be  included  "  in  our  conveyance,  and 
implied  b}'  law  upon  the  execution  thereof,  appear  to 
be  (1)  that  the  conveyance  must  be  a  conveyance  for 
valuable  consideration  other  than  a  mortgage  (/),  and 
(2)  that  the  person  intended  to  be  bound  by  the  implied 

(e)  Ante,  pp.  60S,  G14.  as   benfficial    owner   in   diiferent 

(/)  Stat.  44  &  45  Vict.  c.  41.  conveyances;  e.g..  in  a  mortgage 

((/)  Ante,  p.  622.  absolute  covenants  for  title  are 

(li)  Ante,  p.  614.  thereby   implied.      See    sect.   7, 

(i)  Different      covenants     are  sub-sect.    1  (A),   (B),  (C),  (D); 

implied  by  the  use  of  the  ^rords  ante,  pp.  605,  606. 
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covenants  must  convey  and  be  expressed  to  convey  as 
beneficial  owner  (/. ) .  The  statutory  covenants  for  title 
are,  however,  expressed  in  language  so  complicated  and 
ungainly,  that  the  draftsman  may  well  hesitate  to  adopt 
them.  Indeed  beside  the  involved  utterance  of  the 
statute,  the  old  common  form  of  covenants  for  title  (0 
appears  lucid  and  mellifluous,  and  the  later  form  (;») 
terse.  But  if  the  required  guarantee  is  substantially 
furnished  by  the  incorporation  of  the  statutory  cove- 
nants, as  appears  to  be  the  case,  the  convenience  of 
reducing  the  length  of  the  deed  may  be  allowed  to 
prevail  over  the  objection  to  their  form.  We  will 
therefore  rely  upon  the  statute  for  the  covenants  for 
title,  taking  care  to  use  the  proper  statutory  words, 
without  which  the  necessary  covenants  by  the  vendor 
would  not  be  implied  (h).  Our  conveyance  will  then 
take  the  following  form,  the  nature  of  the  transaction 
being  indicated  in  the  Testatum  instead  of  by  recital : — • 

THIS  INDENTURE  made  the  first  day  of  January  1882  Date, 

Between  A.  B.  of  Cheapside  in  the  City  of  London  Esquire  of  paptipg 
the  one  part  and  C.  D,  of  Lincoln's  Inn  in  the  County  of  Middlesex 
Esquire  of  the  other  part. 

WITNESSETH  that  in  consideration  (o)  of  the  sum  of  one  thousand  Testatum, 
pounds  now  paid  by  the  said  C.  D.  to  the  said  A.  B.  for  the  purchase  Considera- 
of  the  unincumbered  foe  simple  in  possession  of  the  hereditaments  *'io"- 
hereinafter  described  (the  receipt  of  which  sum  the  said  A.  B.  doth  Nature  of 
hereby  acknowledge)  the  said  A.  B,  doth  hereby  grant  (p)  as  beneficial  transactiuu. 
owner  (q)  unto  the  said  C.  D.  Keccipt. 

All    that  messuage    or   tenement  [insert    description    of   the  Operative 
properttj']  vior^^. 

To  HAVE  AND  TO  HOLD   the  samc  premises   unto  and  to  the  Parcels. 
USE  (?)  of  the  said  C.  D.  in  fee  simple  (s).  Habendum, 

In  witness,  &c.  (<). 

It  is  no  longer  usual  to  indorse  a  receipt  for  the  Receipt, 
consideration  upon  a  deed ;  for  it  is  provided  by  the 

{It)  Sect.  7,  Bub-sects.  1  (A),  4 ;  (o)  Ante,  p.  208. 

ante,  pp.  HO'.t,  610.  Q-l'l.  (p)  Ants,  pp.  20(5,  21.'). 

(/)  See  Appendix  (A).  (q)  Aute,  pp.  tWO,  (322. 

()«)  Ante,  p.  f;i4.  (r)  Aiitr,  p.  2011. 

(n)  Stat.  44  &  45  Vict.  o.  41,  (s).A7ite,  p.  207. 

s.  7,  8ub-s.  4  ;  ante,  p.  611.  (/}  Anff,  p.  614. 
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Conveyancing  Act  of  1881  (//)  that  a  receipt  for  con- 
sideration money  or  securities  in  the  body  of  a  deed 
executed  after  the  year  1881  shall  be  a  sufficient  dis- 
charge, and  that  such  a  receipt,  or  an  indorsed  receipt, 
shall,  in  favour  of  a  subsequent  purchaser,  be  sufficient 
evidence  of  the  payment  or  giving  of  the  whole  amount 
of  the  consideration. 

The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (.r) ;  and  similar  forms  are 
now  generall}'  adopted  in  practice.  But  it  can  hardly 
be  said  that  the  rights  and  obligations  of  the  parties  to  a 
conveyance  may  be  determined  with  increased  accuracy 
or  simplicity  by  a  deed  relying  on  the  provisions  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  {y).  The 
student,  when  he  proceeds  to  practise  drafting,  should 
never  forget  that  a  deed  is  not  an  end  in  itself,  but  is 
only  a  means  for  ascertaining  the  rights  and  obligations 
of  the  parties  thereto.  His  object  should  be  to  define 
those  rights  and  obligations  clearly  and  accurately, 
rather  than  briefly  or  even  concisely.  It  is  of  course 
unnecessary  that  he  should  express  what  is  clearly 
implied  by  law ;  but  not  the  least  important  part  of  his 
task  is  to  satisfy  himself  that  the  law  clearly  defines 
those  rights  and  obligations  for  which  he  omits  to 
provide. 

It  is  beyond  the  scope  of  the  present  work  to  enter 
upon  a  discussion  of  the  forms  now  generally  used  in 
conveyances  more  complicated  than  the  above.  But  as 
a  mortgage  of  lands  has  formed  the  subject  of  a  previous 
chapter  {z) ,  and  reference  has  been  frequently  made 
to  the  settlement  of  lands    on   members  of  a  family 

(m)  Stat.  44:  &  45  Vict.  c.  41,  circumstance. 
ss.    54,     55 ;     see    Wms.     Conv.  (a;)  Ante,  p.  61o. 

Stats.   227—230.      The    absence  (?/)  Stat.  44  &  45  Vict.  c.  41. 

of     an     iudoised     receipt    was  (z)  Ante, -p.  5ii. 

formerly  regarded  as  a  suspicious 
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successively  for  life  and  in  tail  (a),  two  more  precedents 
are  appended  to  enable  the  student  to  see  how  these 
transactions  are  carried  out  in  practice.  The  notes 
and  the  references  given  therein  will  sufficiently 
explain  the  various  clauses  contained  in  the  deeds. 
The  outline  only  is  inserted  of  some  of  the  provisions 
of  the  settlement. 

1.  Mortgage  of  Freehold  Lands  to  Trustees  (b). 

THIS  INDENTURE  made  the  15th  day  of  January  1901  Br-  Date. 
TWEEN  A.  B.  of  [insert  description]  hereinafter  referred  to  as  "the  Parties, 
mortgagor  "  which  expression  shall  except  where  repugnant  to  the 
context  include  his  heirs  executors  administrators  or  assigns  (c)  of 
the  one  part  and  C.  D.  of  [inse7-t  description']  and  E.  F.  of  [insert 
desci-iption']  hereinafter  referred  to  as  "the  mortgagees"  \Yhich 
expression  shall  except  where  repugnant  to  the  context  include 
the  survivor  of  them  or  the  executors  or  administrators  of  such 
survivor  or  their  or  his  assigns  (<■)  of  the  other  part 

Whereas  the  mortgagor  is  seised  of  the  hereditaments  herein-  Recital  of 
after  described  for  an  estate  in  fee  simple  free  from  incumbrances  (d)    mortgagor  s 

And  whereas  the  mortgagees  have  agreed  to  lend  to  the  raort-  _  * 

gagor  the  sum  of  4,000^.  upon  having  the  repayment  thereof  with  -^^^cital  ot 

o  J-   »■  UTeeinetit 

interest   at   the    rate   hereinafter    mentioned   secured    in   manner  f^j.  j^j^^ 

hereinafter  appearing 

Now  THIS  Indenture  witnesseth  that  in  pursuance  of  the  said  First  testa- 
agreement  and  in  consideration  (e)  of  the  sum  of  4,000Z.  upon  the  ^^ '     ,  , 
execution  of  these  presents  paid  to  the  mortgagor  by  the  mortgagees  pay  mort"n"-o 

(a)  Ante,    pp.    10],    114,    lift,  not  precisely  averring  the  morf-  •'' 

361,  31*2 — 395.  410 — 412,  4:51.  gagor's  legal  seisin  liave  the  siime 

(6)  Ante,  \).  5{jS.  effect;     for    instance,    a    recital 

(c)  Interi)r('tation     clauses     of  tliat  he  was  seised  of  or  otherwise 

this  kind  save  much  subsequent  well  entitled  to  the  lands,  for  Ik! 

repetition.  niiglit  well  be  entitled  in  equity 

(f/)  If  it  .should  happen  that  but   not  at    law.     And   no  suck 

Ihe    mortgagor    lias   not   at   the  estoppel  would  arise  from  the  fact 

time  of  this  deed  the  legal  estate  that   the  mortgagor  cnter.s   into 

in    tiie    lands   mortgaged   (as   if  covenants  for  title.     See  JJensley 

they  were  already  in  mortgage),  v.  Burdon,  2  S.  &  S.  519,  8  L.  .1. 

but  .should   afterwards  obtain  it,  ('h.    So;     lH<]ht    d.    Jefferys    v. 

the  above  jirecise  recital  of  lii.s  Jiuclnell,  2  B.  ..^^  Ad.  27.S  ;    Due 

seisin     would     take     effect      liy  d.  Gaiyford  \.  Stone,'.)  {'  .11.  ni] ; 

estoppel  to  pass  the  same  legal  Heath  v.  Crealock,  L.  11.  10  Cli. 

estate,  without  any  further  con-  22 ;  General  Finance,  (tc,  Co.  v. 

veyance,   to   tlie   grantees.     But  Liberator,   <tv..   Society,    10    Oh. 

the    grant   alone,    without    such  D.    15;    Onward,   itv;..  Society   v. 

recital,    would     not     have    this  Smithxon,  1893,  1  Ch.   1 ;   Wms. 

effect,   being    an    innocent    eon-  \'.  &  P.  i.  559,  555,  ii.  1050. 
veyance;  ante,  p.  215:  cf.  p.  507.  (,«)  Ante,i^.  208. 

Nor  would  an  ambisruous  recital 
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Receipt. 


Covenant  to 
pay  interest 
after  default. 


2ad  testatum  ; 
grant  of  land, 

Operative 
words. 

Parcels. 
Habendum. 


Proviso  for 
redemption. 


Covenant  to 
insure  against 
lire. 


Provision  as 
to  insurance 
by  mort- 
gagees. 


out  of  and  as  money  belonging  to  them  on  a  joint  account  (/)  (the 
receipt  of  v?hich  sum  the  mortgagor  doth  hereby  acknowledge)  (g) 
the  mortgagor  doth  hereby  covenant  with  the  mortgagees  to  pay  to 
the  mortgagees  the  sum  of  4,000^.  on  the  15th  day  of  July  1901  with 
interest  for  the  same  in  the  meantime  at  the  rate  of  il.  per  cent,  per 
annum  (h) 

And  IP  AND  so  long  as  any  principal  money  shall  remain  due 
upon  the  security  of  these  presents  after  the  15th  day  of  July  1901 
to  pay  to  the  mortgagees  interest  for  the  same  at  the  rate  aforesaid 
by  equal  half-yearly  payments  on  every  15th  day  of  January  and 
15th  day  of  July. 

And  this  indenture  also  witnesseth  that  in  further  pur- 
suance of  the  said  agreement  and  for  the  consideration  aforesaid 
the  mortgagor  doth  hereby  grant  (i)  as  beneficial  owner  {k)  unto 
the  mortgagees 

All  that  (insert  description  of  property) 

To  have  and  to  hold  the  same  premises  unto  and  to  the  use 
of  (I)  the  mortgagees  in  fee  simple  {m)  subject  to  the  proviso  for 
redemption  hereinafter  contained 

Provided  always  and  it  is  hereby  agreed  and  declared 
that  if  the  mortgagor  shall  on  the  15th  day  of  July  1901  pay  to  the 
mortgagees  the  sum  of  ifiOOl.  with  interest  for  the  same  in  the 
meantime  at  the  rate  of  il.  per  cent,  per  annum  then  the  mortgagees 
shall  at  any  time  thereafter  upon  the  request  and  at  the  cost  of  the 
mortgagor  reconvey  the  said  premises  hereby  assured  to  the  use  of 
the  mortgagor  in  fee  simple  or  as  the  mortgagor  shall  direct  {n) 

And  the  mortgagor  doth  hereby  covenant  with  the  mortgagees 
to  keep  all  the  messuages  and  buildings  now  existing  or  hereafter 
to  be  erected  upon  the  hereditaments  hereby  assured  insured  against 
loss  or  damage  by  fire  in  the  sum  of  — I.  (o)  at  the  least  so  long  as 
any  money  shall  remain  upon  the  security  of  these  presents  and 
duly  and  punctually  to  pay  all  premiums  and  sums  of  money 
necessary  for  such  purposes  and  to  produce  the  policy  or  policies 
of  such  insurance  and  the  receipt  for  every  such  payment  to  the 
mortgagees  at  any  time  on  demand  (p) 

And  it  is  hereby  agreed  that  the  power  of  insurance  given  by 
law  to  a  mortgagee  (q)  shall  be  exercisable  by  the  mortgagees  in  the 
case  of  a  breach  of  any  of  the  provisions  of  the  covenant  next 
hereinbefore  contained 


(/)  Ante,  p.  569. 

((/)  Ante,  p.  628. 

(h)  Ante,  p.  514. 

(«■)  Ante,  pp.  206,  215. 

(k)  Ante,  pp.  610,  626,  n.  (/). 

(/)  Ante.  pp.  209.  210. 

(«0  Ante,  pp.  207,  208. 

(/i)  Ante,  p.  519. 

(o)  AVhatever  amount  may  be 


agreed  on,  it  should  of  course  be 
sufficient  to  reinstate  the  build- 
ings if  destroyed. 

{p)  Such  a  covenant  is  always 
inserted  when  tlie  mortgaged 
lauds  have  houses  or  buildings 
erected  thereon. 

{<[)  Ante,  p.  560. 
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And  it  is  hereby  agreed  that  the  mortgagor  shall  not  exercise  Restriction  on 

any  of  the  powers  of  leasing  given  by  law  to  a  mortgagor  of  land  *"®  exercise  of 

without  the  consent  in  writing  of  the  mortgagees  (r)  ^  «»™^I  °f ' 

°  °  °       ^  '  gor  8  powera 

Provided  always  and  it  is  hereby  agreed  that  the  mort-  of  leasin"'. 

gagees  shall  not  be  answerable  for  any  involuntary  losses  which  may  Mortgao-eea 
happen  in  or  about  the  execution  of  any  of  the  powers  or  trusts  not  to  be 
vested  in  them  as  mortgagees  under  these  presents  (s)  liable  for 

In  witness  &c.  (t)  involuntary 

^  '  losses. 

2.  A  Settlement  op  Freehold  Lands  on  Marriage. 

THIS  INDENTURE  made  the  17th  day  of  January  1901  be-  Date. 
tween  a.  B.  [tJie  settlor  and  intended  husband]  of  [descri2ytlon]  of  Parties, 
the  first  part  C.  D.  [tJie  intended  wife]  of  [descrijition]  of  the  second 
part  E.  F.  of   [descrij^tion]   and   G.   H.  of   [description]  [proposed 
trustees]  of  the  third  part  and  J.  K.  [grantee  to  uses]  of  the  fourth 
part. 

WITNESSETH  that  in  consideration  of  a  marriage  intended  to  be  Testatum, 
solemnized  between  the  said  A.  B.  and  C.  D.  and  in  pursuance  of 
an  agreement  in  this  behalf  entered  into  upon  the  treaty  for  the 
said  intended  marriage  the  said  A.  B.  doth  hereby  grant  as  settlor  («)  Operative 
unto  the  said  J.  K.  words. 

All  and  singular  the  manor  mansion  house  messuages  lands  Parcels, 
tenements  and  hereditaments  described  in  the  Schedule  hereto 

To  HAVE  and  to  hold  the  same  premises  unto  the  said  J.  K. 
in  fee  simple  (x) 

To  the   use   op  the   said  A.   B.  in  fee  simple  until  the  said  To  tlie  use  of 
intended  marriage  and  after  the  solemnization  thereof  (y)  the  settlor 

To  the  use  that  the  said  C.  D.  shall  thenceforth  during  the  ^^^^^^}^' 
joint  lives  of  the  said  A.  B.  and  C.  D.  receive  out  of  all  the  premises      .         °  '  ^ 
the  yearly  rent-charge  of  3001.  as  her  separate  property  but  without  rent-cliar'^o 
power  of  anticipation  (z)  to  commence  from  the  day  of  the  solemniza- 
tion of  the   said   intended   marriage  and    to  be  payable  by  equal 
quarterly    payments    on    the    usual    quarter    days    without    any 

(/•)  Ante,  pp.  55i — oStJ.  (a;)  Ante,  pp.  207,    208.     Care 

(x)  This  protection  is  given  by  must  be  taken  duly  to  limit  an 

tlie   Conveyancing   Act  of   1881  estate  in  fee  simple  to  tlie  grantee 

with  regard    to  the  exercise   of  to  uses,  or  those  to  wliom  the  use 

the   ])owor  of  sale  thereby   con-  of  the  lands  is  given   will  tiikc 

ferred ;  stat.  44  &  45  Vict.  c.  41.  legal  estati-s  by  the  operation  of 

8.  21  (6) ;  but  it  is  usual  to  give  the   Statuti;  of  Uses  during  his 

to  mortgagees  a  general  indeni-  life  only;  see   Dyer   186a;    Jen- 

nity ;    2   Key   and   Elphinstone.  kins   v.    Young,   Cro.    Car.    2'M ; 

Pree.  Conv.  ()4,7G,  4th  ed;  David-  Meredith  v.  Joans,  ib.  244;  Sug. 

son's  Concise  Precedents,  284,  ii.  Pow.  149,  8th  ed.  ;  Williams  im 

(rf).  18th  ed.  Settlemeuts,    7 ;    Re    Huntir    A 

it)  Ante,  p.  G14;  see  ante,   p.  HewMt's   Contract,  1907,    1   Cli. 

550,   n.    (y),    as    to    the    proper  4(J. 

stamps.  (j/)  Ante.  p.  ;578. 

(m)  Anfi',  p.  GKt.  (2)  Ante,  pp,  IjIG— :519. 
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To  the  use  of 
llie  settlor 
lor  life. 

Jointure 
reut-charge. 


To  trustees 
for  a  term 
to  raise 
portions. 


To  the  first 
and  other 
sons  of  the 
marriage  in 
tail  male. 
To  the  settlor 
in  fee  simple. 


doduction  (a)  the  first  payment  of  an  apportioned  part  (b)  of  the  said 
rent-charge  to  be  made  on  the  first  of  such  quarter  days  which  shall 
occur  after  the  solemnization  of  the  said  intended  marriage  (c)  -And 
subject  to  the  said  rent-charge 

To  THE  USE  of  the  said  A.  B.  during  his  life  {d)  without  impeach- 
ment of  waste  (e)     And  after  his  death 

To  THE  USE  that  the  .said  C.  D.  shall  thenceforfh  receive  during 
her  life  out  of  all  the  premises  the  yearly  rent-charge  of  2,000?.  liy 
waj'  of  jointure  and  in  bar  of  dower  (/)  to  commence  from  the  day 
of  the  death  of  the  said  A.  B.  and  to  be  payable  by  equal  quarterly 
payments  on  the  usual  quarter  days  without  any  deduction  (9)  the 
first  payment  of  an  apportioned  part(/i)  of  the  said  rent-charge  to 
be  made  on  the  first  of  such  quarter  days  which  shall  occur  after 
the  death  of  the  said  A.  B.  (i)     And  subject  to  the  said  rent-charge 

To  THE  USE  of  the  said  E.  F.  and  G.  H.  for  the  term  of  one 
thousand  years  to  commence  from  the  death  of  the  said  A.  B.  (k) 
without  impeachment  of  waste  (Z)  upon  the  trusts  and  subject  to 
the  provisions  hereinafter  declared  and  contained  And  subject  to 
the  said  term 

To  THE  USE  of  the  first  and  other  sons  of  the  said  A.  B.  by  the 
said  C.  D.  severally  and  successively  in  remainder  one  after  the 
other  according  to  seniority  in  tail  male  {m)  with  remainder 

To  THE  USE  of  the  said  A.  B.  in  fee  simple  (h) 


(a)  See  Davidson,  Free.  Conv. 
iv.  402,  n.  (70,  3rd  ed. 

(b)  Ante,  p.  131. 

(c)  Ante,  pp.  431— 4:;4. 
((/)  Ante,  pp.  114,  210. 
(e)  Ante,  p.  118. 

(/)  Ante,  pp.  324— 32G. 

{gj  See  note  (a)  above. 

0')  Ante,  p.  131. 

(/)  Ante,  pp.  431—434. 

(/.:)  Ante,  pp.  505,  ^3'.\  sq. 

(/)  Ante,  pp.  118,  509. 

(m.)  Ante,  pp.  101,  207. 

(n)  Ante,  pp.  348—3.")!.  These 
limitations  are  those  usually  con- 
tained in  a  settlement  made  by 
one  seised  in  fee  on  his  own 
marriage.  AVhere  the  settlement 
is  made  by  a  father,  tenant  for 
life,  and  his  son,  tenant  in  tail,  on 
the  occasion  of  the  son's  marriage 
or  attainment  of  majority,  the 
limitations  are  much  more  elabo- 
rate. It  is  usual,  though  not  of 
course  absolutely  necessary,  to 
carry  out  such  a  settlement  by 
two  deeds.  The  first  is  a  dis- 
entailing as-surance  duly  enrolled, 
whercbv  the  father  and  son  grant 


their  respective  estates  in  the 
lands  to  a  third  person,  usually 
the  family  solicitor,  in  fee  simple 
to  such  uses  as  the  father  and 
son  shall  by  deed  jointly  appoint, 
and  in  default  of  such  appoint- 
ment to  such  uses  as  the  son,  if 
lie  shall  survive  the  father,  shaii 
by  deed  or  will  appoint,  and  in 
default  of  such  appointment  to 
the  uses  to  which  the  lands  pre- 
viously stood  limited.  By  the 
second  deed  the  father  and  son 
in  exercise  of  their  joint  power 
of  appointment  appoint  that  the 
lands  shall  thenceforth  remain 
to  the  uses  thereinafter  declared, 
and  by  way  of  further  assurance 
grant  the  lands,  according  to 
their  respective  estates  therein, 
to  a  third  person  in  fee  sim]>le 
to  the  same  uses  ;  see  ante,  jip. 
'.}So,  390.  Uses  are  then  de- 
clared, under  which  the  son  takes 
a  rent-charge  for  his  support 
during  the  father's  life,  and  the 
son's  wife  (if  the  settlement  is 
made  on  his  marriage)  a  rent- 
charue   for   her  life   in  case  she 
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And   it   is   hereby  agreed   and   declared     [Here  follou;  the   -Trusls  of  term 

trusts  of  the  term  of  one  thousand  years,  which  are  shortUi  to  raise    °  '^ise 

•'  •'  ,  ,  .  ....      portions,  &c. 

after  tlie  settlor's  death  or  m  his  lifetime  at  his  request  in  ivnting  by 

mortgage  of  all  or  any  part  of  the  premises  for  tlie  wliole  or  part  of 
the  term  or  by  sale  of  timber  or  minerals  or  out  of  the  rents  and  profits 
or  by  any  other  reasonable  means,  portions  for  the  children  or  child  of 
tlie  marriage  [other  than  the  first  or  only  or  other  son  who  before 
attaining  tlie  age  of  twenty-one  years  shall  become  entitled  in  possession 
or  remainder  to  the  first  estate  in  tail  male)  loho  being  sons  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  marry  under  that  age,  namely  (say) 
lO.OOOZ.  //  there  shall  be  but  one  such  child,  18,O0OZ.  if  there  shall  be  but 
two,  2i,000^.  if  there  shall  be  but  three,  and  30,000L  if  there  shall  be 
four  or  more  such  children ;  such  sums  to  be  paid  to  such,  one  or  more 
exclusively  of  the  others  or  other  of  such  children  at  such  times  not 
previously  in  the  case  of  sons  to  the  attainment  of  majority,  and  in  the 
case  of  daughters  to  majority  or  marriage,  and  subject  to  such  pro- 
visions as  the  settlor  shall  by  deed  or  will  appoint,  and  in  default  of 
such  appointment  to  be  divided  equally  between  the  children  if  more 
than  one,  and  paid  to  sons  at  twenty-one  and  to  daughters  at  twcnty- 
o)ie  or  marriage.  There  arc  added  a  hotchpot  clause  providing  that 
a  child  to  whom  any  appointmsnt  is  made  must  bring  the  sum  appointed 
into  account  before  taking  any  of  the  unappointed  ^Mrt  of  the  trust 
fund  (p),  and  provisions  for  the  maintenance  of  the  younger  children 
during  minority  after  the  settlor's  death,  for  the  advancement  of  part  of 
t heir  portions  for  their  benefit,  for  the  tenant  for  life  to  keep  down  the 
interest  on  '>noney  raised  for  2^07-tions  in  his  lifetime,  and  for  the 
surplus  rents  to  be  taken  by  the  reversioner  (p).  Then  follow  powers  for 
the  settlor  to  jointure  a  future  tvife,  and  to  charge  portions  for  tlie 
children  of  a  future  marriage  (5).] 

And  it  is  herkhv  agreed  and  declared  that  the  said  E.  F.  Appointment 

of  trustees  lur 
shall  be  left  a  widow  in  the  Vieiiij;-  to  the  son,  who  was  \\\r. 
fiither's  lifetime,  and  a  rent-  disentniling  tenant  in  tail,  in  fee 
<;harge  of  lar<,'er  amount  for  her  simple.  See  Williams  on  Settlc- 
jointiiru  if  she  shall  survive  both  ments,  214 — 218,  288  —  21)1; 
the  father  and  the  son,  and  the  Davidson,  Prec.  Conv.  iii.  ;524  — 
father  has  a  life  estate  in  resto-  3:3U,  iJrd  ed. :  Wms.  Conv.  Stat. 
ration  of  his   former  life  estate,       517. 

and  after  the  father's  death  the  (0)  Sec  Wms.  I'ers.    Prop.  ."iTd, 

lands  are  limited  to  the  son  for       .")91,  KJtli  eil. 
life,  with   remiiinder  to   trustees  (p)  Ante,  pp.  ."i:!.3,  o:!!.     As  to 

for  a  term  to  raise  portions  for  the  object  and  form  of  the  trusts 
his  younger  children,  with  re-  of  a  terni  lo  raise  })ortious,  see 
m;iinder  to  his  first  and  other  Williams  on  Settlements,  219, 
sons  in  tail  male,  with  divers  2r)'.t  .-•7. ;  Davidson,  Pree.  Conv. 
other  remainders,  as  to  the  i.  ;{-_M,  .")th  cd.  :  iii.  40')  nq.,  988, 
father's  other  sons,  if  any  he  :)rde<l.;  Davidson's  Concise  Pre- 
living,  successively  for  life  with  cedents,  512,  18th  ed. 
remainder    to    tlieir  .sons  in  tail  (7)  See     Williams    on    Settle- 

male,  und_to  tlie  sons'  dauirhters  incuts,  2S)t) ;  Davidson,  Pree. 
in    tail,  the    ultimate   remainder       Conv.  iii.  4ti()  .-•g.,  10(11  g^.,  ;!rd  ed. 
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the  purposes 
of  the  Settled 
Laad  Acts. 

Provision 
dispensing 
with  notice 
to  such 
trustees. 

And  with  the 
restriction  on 
sale  or  lease 
of  principal 
mansion 
house,  &c. 

Provision  as 
to  rent  on 
minin":  leases. 


Accumula- 
tions during 
minority. 


and  G.  H.  shall  be  the  trustees  of  these  presents  for  the  purposes 
of  the  Settled  Land  Acts  1882  to  1890  (r)  and  the  42nd  section  of  the 
Conveyancing  and  Law  of  Property  Act  1881  (s) 

And  that  it  shall  be  lawful  for  the  said  A.  B.  to  exercise  all 
or  any  of  the  powers  given  to  a  tenant  for  life  by  the  said  Settled 
Land  Acts  with  respect  to  all  or  any  part  of  the  hereditaments 
hereby  assured  without  giving  to  the  trustees  for  the  time  being  of 
these  presents  for  the  purposes  of  the  same  Acts  any  notice  of  his 
intention  in  that  behalf  (t)  and  as  regards  the  principal  mansion 
house  on  the  same  hereditaments  and  the  pleasure  grounds  and 
park  and  lands  usually  occupied  therewith  or  any  part  thereof 
respectively  without  the  consent  of  the  same  trustees  or  an  order 
of  the  Court  {u) 

And  that  the  whole  of  the  rent  reserved  by  any  mining  lease  of 
the  premises  to  be  granted  under  the  Settled  Land  Acts  1882  to  1890 
shall  be  received  by  the  person  or  persons  for  the  time  being  entitled 
to  receive  the  rents  and  profits  of  the  premises  and  shall  be  applicable 
by  him  or  them  as  rents  and  profits  and  no  part  of  any  such  rent 
shall  be  set  aside  as  capital  money  arising  under  the  said  Settled 
Land  Acts  {x) 

And  that  in  the  event  of  the  death  of  any  person  who  shall  have 
been  entitled  in  possession  to  the  premises  for  an  estate  in  tail  male 
by  these  presents  limited  to  him  as  purchaser  under  the  age  of 
twenty-one  years  the  said  E.  F.  and  G.  H.  or  other  the  trustees  or 
trustee  for  the  time  being  of  these  presents  shall  hold  any  fund  which 
they  or  he  may  have  accumulated  pursuant  to  the  42nd  section  of 
the  Conveyancing  and  Law  of  Property  Act  1881  out  of  income 
arising  from  the  premises  whilst  such  infant  was  so  entitled  in 
possession  upon  trust  to  apply  the  same  in  the  purchase  of  laud 
in  England  or  Wales  to  be  settled  to  the  subsisting  uses  of  the 
settlement  hereby  made  but  with  liberty  to  apply  the  same  in  any 
manner  in  which  capital  money  arising"  under  the  Settled  Land 
Acts  1882  to  1890  from  the  sale  of  any  land  so  settled  would  be 
applicable  (?/) 

In  witness  &c.  {z) 

The  Schedule  above  referred  to  [^contains  a  particular  descripi'ion 
of  the.  property  convefjed] 


(r)  Ante,  p.  Vli. 

(s)  Ante,  p.  297,  n.  {t). 

(0  Ante,  pp.  121,  123.  n.  (0. 

(«)  Ante,  pp.  121— 12i!.  A 
settlor,  who  is  himself  seised  in 
fee,  will  naturally  desire  to  be 
unrestricted  in  his  exercise  of  the 
powers  given  by  the  Settled  Land 
Acts ;  but  it  is  not  common,  in 
the  case  of  family  re-settlcmt-nts, 
so  to  remove  the  restriction  on 
the  sale  or  leasing  of  the  prin- 


cipal mansion  house. 

(x)  Ante,  pp.  122.  123. 

(y)  In  default  of  this  pro- 
vision, the  accumulations  would 
belong  to  the  infant's  legal  per- 
sonal representatives.  See  Wms. 
Conv.  Stat.  200,  209. 

(z)  Ante,  p.  ()14.  Deeds  of 
settlement  of  real  estate  are 
charged  with  a  stamp  duty  nf 
10.<!.  only  :  ante,  p.  156,  n.  {d). 
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As  we  have  seen  (a),  under  the  Land  Transfer  Acts, 
1875  and  1897  (h),  and  the  Order  in  Council  made 
thereunder,  registration  of  the  title  to  lands  situate  in 
the  county  and  city  of  London  has  been  made  com- 
pulsory on  sale.  It  is  therefore  necessary  to  give  some 
account  of  the  system  of  registration  of  title  established 
])y  these  Acts.  Registration  of  title  was  first  intro- 
duced as  a  voluntary  system  by  an  Act  of  18G2  (c),  but 
tliis  Act,  having  met  with  small  success,  was  superseded 
))y  the  Land  Transfer  Act,  1875  (d).  Registration 
under  the  Act  of  1875  was  also  optional,  and  was  but 
seldom  employed.  The  Act  of  1897  and  the  Land 
Transfer  Rules,  1898  and  190B,  amended  the  Act  of 
1875  in  several  important  particulars,  besides  pro- 
viding for  compulsory  registration  in  the  manner 
already  described  (c).  The  Rules  of  1903  have  been 
amended  by  the  Land  Transfer  Rules,  1908  {f). 

Under  the  Land  Transfer  Acts,  1875  and  1897  di),  Office  of  lan.l 
there  is  established  an  office  of  land  registry,  with  a  '■^>^''*''i'- 

(a)  Ante,  pp.  213,  214.  title;  sec  Sug.  V.  &  1'.  511  sq., 

(b)  Stat.  :!8  &  .Sn  Vict.  c.  87  :  14th  ed.     This  Act  doos  not  ap- 
(!0  &  Gl  Vict.  c.  6;").  pear  to  have  been  re})ealecl. 

(c)  Statu.  25  &  20  Vict.  c.  53  ;  (,l)  Stat.  :iiS  >S:  39  Vict.  c.  87. 
see  Sag.  V.  &  P.  505  sq.,  14th  ed.  a.  125. 

Auotlier  Act  of  the  same  session,  (e)  Ante,    jip.    213,   214,     C>i>6, 

Stat.   25  &  2G   Vict.    c.   G7,   em-  519,  527. 

powered  jjeraoiis  claiming  to  be  (/)  Sc-e  W.  X.,2l8tNov.,  19(18. 

entitled  to  land  in  possession  for  (</)  Stats.  38  &  39  Viet.  c.  87, 

au  estate  in  fee  simple,  or  claim-  ss.  IOC  gq.  •  GO  X:  Gl    Viet.  c.  G5, 

ing  i)()wer  to  dispose  of  such  an  ]>(.    ii. ;    Land    Transfer    lUiles, 

estate,  to  apply  to  the  Court  of  l!t()3,   lureinafter  referred  to   as 

Chancery   for    a    declaration  of  L.  T.  K.  (1903). 


(i:5(; 


OF    IJEOISTKRKD    LAXD. 


"NVliat  laml 
may  be 
rogristerod. 


Who  is 
entitled  to 
apply  for 
registration. 


I'egistrar  and  other  ofticials.  Application  may  be  made 
at  this  office  for  registration  of  the  applicant  or  his 
nominee  or  nominees  as  the  proprietor  or  proprietors, 
either  with  an  absolute  title  or  with  a  possessory  title 
only,  of  any  freehold  land,  or  of  any  leasehold  land  held 
under  a  lease  which  is  either  immediately  or  mediately 
derived  out  of  land  of  freehold  tenure  and  is  for  or 
determinable  on  a  life  or  lives  or  for  a  term  of  years  of 
which  more  than  twenty-one  are  unexpired  (//),  An 
underlease  is,  but  a  term  created  for  mortgage  pur- 
poses (/)  is  not  to  be  deemed  such  a  lease  (/.).  Copy- 
holds are  excepted  from  the  Acts  ;  and  so  are  customary 
freeholds  (/),  in  any  case  in  which  an  admission  or  any 
act  by  the  lord  of  the  manor  is  necessary  to  perfect  the 
title  of  a  purchaser  from  the  customary  tenant  (m).  The 
term  land  as  used  in  the  Acts  includes  all  heredita- 
ments, corporeal  or  incorporeal  (n)  ;  and  the  title  to 
an  undivided  share  of  land  may  be  registered  {<>).  The 
Acts  do  not  apply  to  Scotland  or  Ireland  (jy). 

The  persons  entitled  to  apply  for  registration  are 
(1)  any  person  who  has  contracted  to  buy  for  his  own 
benefit,  in  the  case  of  freeholds,  an  estate  in  fee  simple, 
or  in  the  case  of  leaseholds,  land  held  under  such  a  lease 
as  above-mentioned,  and  in  either  case  whether  subject 
or  not  to  incumbrances,  provided  that  the  vendor  con- 
sent to  the  application  ;  (2)  any  person  entitled  for  his 
own  benefit  at  law  or  in  equity  to  such  an  estate  in 
freeholds  or  such  leasehold  land,  subject  or  not  as 
aforesaid  ;  (3)  any  person  capable  of  disposing  for  his 
own    benefit    bv   wav  of   sale   of   such   an   estate   in 


(//.)  Stat.  38  &  39  Vict.  c.  8T. 

(m)  Stat.  38  &  39  Vict. 

c. 

87, 

ss.  2,  5,  Jl,  as  amended  by  60  &: 

s.    1^  :  see  60   ^^   61    Vict. 

0. 

65, 

(jl   Vict.  e.   (J5,  s.   14,  and  First 

First  Schedule. 

Scbedule;  L.  T.  R.  (1903)  .-il  — 

(n)  Stat.  60  .^  61  Vict. 

c. 

t;."», 

G7;    L.  T.  E.  (,1908)  I.  18.  11.. 

s.  24. 

III. 

((/)  Stat.  60  &  61  Vict. 

c. 

65, 

(0  Ante,  pp.  564,  566. 

s.  14(1);  L.  T.  R.  (1903)- 

'7. 

(h)  Stat.  60  &   61    Met.  c.  O.l, 

(p)  Stat.  38  &  39  Vict. 

c. 

87, 

First  Schedule. 

s.  2. 

(0  Ante,  pp.  46."')  -467. 
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freeholds  or  such  leasehold  land,  subject  or  not  as 
aforesaid  (q) ;  (-1)  any  person  holdhig  land  on  trust 
for  sale,  and  any  trustee,  mortgagee  or  other  person 
having  power  of  sale,  with  the  consent  in  each  case 
of  the  persons  (if  an}-)  whose  consent  is  required  to 
the  exercise  by  the  applicant  of  his  trust  or  power  of 
sale  (/•) ;  and  (5)  any  two  or  more  persons  entitled 
for  their  own  benefit,  concurrently  or  successively,  or 
partly  in  one  mode  and  partly  in  another,  to  such 
estates,  rights  or  interests  in  land  as  would,  if  vested 
in  one  person,  entitle  him  to  be  registered  as  proprietor 
of  the  land.  These  last  may  apply  to  be  registered 
as  joint  proprietors  in  the  same  manner  and  with  the 
same  incidents,  so  far  as  circumstances  admit,  as  a 
single  proprietor  (.s). 

Every  application  for  registration  of  freeholds  must  Application 
hti  made  in  the  manner  prescribed  by  the  Rules  of  ti'on  o?^*^"^'^ 
1908  (/),  stating  whether  an  absolute  or  a  possessory  freeholds, 
title  is  required.  And  the  application  must  be  accom- 
panied (unless  the  Registrar  otherwise  direct)  by  (1)  all 
such  original  deeds  and  documents  relating  to  the  title 
as  the  applicant  has  in  his  possession  or  under  his 
control,  including  opinions  of  counsel,  abstracts  of 
title,  contracts  for  or  conditions  of  sale,  requisitions, 
replies  and  other  like  documents,  in  regard  to  the 
title,  and  (2)  a  copy  or  sufficient  abstract  of  the  latest 
document  of  title,  not  being  a  document  of  record,  and 
(3)  sufficient  particulars  to  enable  the  land  to  be  fully- 
identified  on  the  ordnance  map  or  Land  Registry 
general  map  ;  also  a  hst  in  duplicate  of  all  documents 
so  delivered  (/O-  Where  the  applicant  has  no  docu- 
ments of  title  in  his  possession  or  under  his  control, 

(q)  Stat.   :;s  &   :;ii  Vict.  c.   S7,  stat.  (;iU<;  fil  \iot.  c.  U."),  s.  11  (1), 

ss.   o,  11;    HO  &  tJl  Vict.  c.  U.")  and  First  Schedule, 
First  Scheduk'.  («)  L.  T.  K.  (UtOS)  f.    IS    and 

(/•)  Stat.  :!8  v^  39  Vict.  c.  87,  First  Scliedulc 
s.  i;8.  (m)  L.  T.  K.  (ltt()8)  I.  H). 

(»)   Sect.   60,  as   amended  bj' 
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and  the  registrar  is  satisfied  on  inquiry  or  otherwise 
that  he  is  in  possession  or  receipt  of  the  rents  and 
profits  of  the  land,  a  statutory  declaration  by  him  as 
to  the  time  for  which  he  and  his  predecessors  have 
been  in  such  possession  or  receipt  may  be  taken  as 
priiiid  facie  evidence  of  his  right  to  apply  for  registra- 
tion as  first  proprietor  (r). 

Application  Where  an  absolute  title  is  required,  the  applicant  or 

for  rcjrisira-     \^[^  nominee  shall  not  be  registered  as  proprietor  of  the 

tion  with  ,  ^  .         . 

absolute  title,  fee  simple  unless  and  until  the  title  is  approved  by  the 
registrar  {ic).  And  the  title  is  to  be  examined  by  or 
under  the  superintendence  of  the  registrar  in  accord- 
ance with  the  usual  conveyancing  practice  (r),  the 
registrar  being  at  liberty  to  refer  the  w^hole  or  any 
part  of  the  examination  for  the  opinion  of  one  of  the 
official  exammers  of  title,  and  to  act  on  such  opinion  (v). 
But  when  (1)  the  land  has  been  sold  or  purchased 
under  an  order  of  the  Court,  or  (2)  has  been  regis- 
tered with  possessory  or  qualified  title  for  six  years, 
the  first  proprietor  having  been  a  purchaser  on  sale, 
or  (3)  it  shall  appear  to  the  registrar  that  the  title  has 
been  sufficiently  investigated  on  a  transaction  for  value, 
the  examination  of  the  title  may  be  modified  in  such 
manner  as  the  registrar  may  think  fit  (.:).  Except  in 
the  cases  specified  in  the  Rules  (a),  before  any  regis- 
tration is  completed  with  absolute  title,  the  application 
is  to  be  advertised,  stating  a  time  within  which  objec- 
tions may  be  made  {h),  and  any  person  may  object  to 
the  registration  (r) .  If  any  such  objection  is  made, 
the  title  is  not  to  be  registered  until  the  objection  has 

(r)  I..  T.  K.  (1908)  I.  38.  where   the  land   is  situate  in  a 

(w)  Stat.  38  &  39  Yict.  c.  87,  compulsory  registration   district, 

s.  t! ;  L.  T.  E.  (1908)  I.  35.  and  the  applicant  is  a  purchaser 

(x)  L.  T.  R.  (1908)  I.  24.  on  a  sale  completed  within  the 

(w)  L.  T.  R.  (1908)  I.  25.  year  preceding  the  application. 
(2)  L.  T.  R.  (1908)  I.  27.  (6)  Stat.  38  &  39  Vict.  c.  87, 

(a)  See  L.  T.  R  (1908)  I.  30,  s.  17  (1);  L.  T.  R.  (1908)  I.  28, 

providing  that  advertisement  may  29. 

be  dispensed  with  in  certain  cases  (c)  L.  T.  E.  (1908)  I.  31. 
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l)eeii  withdrawn  or  otherwise  disposed  ot(f/).  The 
registrar  has  jurisdiction  to  hear  and  determine  any 
such  objection,  subject  to  an  appeal  to  the  Court ;  or 
the  registrar  may,  instead  of  deciding  any  question 
himself,  refer  it  at  once  to  the  Court  for  decision  (r). 
If  the  registrar,  upon  the  examination  of  any  title,  is  I'owcr  to 
of  opinion  that  the  title  is  open  to  objection,  but  is  good  hoklinj:- 
nevertheless  a  title,  the  holding  under  which  will  not  *"*^^- 
be  disturbed  (,/'),  he  may  approve  of  such  title,  or  may 
require  the  applicant  to  apply  to  the  Court,  upon  a 
statement  signed  by  the  registrar,  for  its  sanction  to 
the  registration  {g).  All  jurisdiction  vested  by  the  Acts 
or  Rules  in  the  Court  is  assigned  to  the  senior  Judge 
for  the  time  being  of  the  Chancery  Division  of  the 
High  Court  (A).  Incumbrances,  conditions,  and  other  in<Hmibranccs 
burdens  (including  fee  farm  grants,  or  other  grants  registration, 
reserving  rents  or  services)  to  which  the  land  may  be 
subject,  are  to  be  entered  in  the  register  in  accordance 
with  the  title  produced  (/).  Before  the  completion  of 
the  registration  of  any  land  in  respect  of  which  an 
examination  of  title  is  required,  the  vendor  and  his 
solicitor,  in  cases  where  the  applicant  is  a  person  who 
has  contracted  to  buy  such  land,  and  in  all  other 
cases  {])  the  applicant  and  his  solicitor,  must,  if  re- 
quired by  the  registrar,  each  make  a  statutory  decla- 
ration that  all  deeds,  wills  and  instruments  of  title, 
and  all  charges  and  incumbrances  affecting  the  title 
to  the  land  and  all  facts  material  to  such  title  have 
l)een  disclosed  in  the  course  of  the  investigation  of  title 
made  by  the  registrar  (/ ) .     And  a  person  shall  not  be 

00  Ibid.  i.  32.  (f)  L.  T.  R.  (1908)  I.  43.     As 

(e)  Stat.   38  &  39  Vict.  c.  87,  to  notification  of  the  cessation  of 

8.   17  (2);  L.  T.  1\.  (1903)  297;  sucli  incumbrances,  .oee  atats.  38 

h.  T.  R.  (1908)  I.  33.  &  ;!9  Vict.  c.  87,  s.  19;  (JO  &  61 

(/)  I.e.,  what  is  called  a  good  Viet.     c.    6;'),     First    iSeliedule ; 

holding    title    as     distinguished  L.    T.    R.    (1903)    216,   217;     2 

from    a    good    marketable   title;  AVms.  V.  &;!'.  1067 — 1069. 
see  ante,  p.  596.  (j)  Ante,  pp.  636,  637. 

(g)  Stat.  38  &  39  Vict.  c.  87,  (/<;)  Stat.  38  &  39  Vict.  c.  87, 

s.  17  (3).  8.  70 ;  L.  T.  R.  (1908)  I.  44. 

(/i)  L.  T.  R.  (1903)299. 
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registered  as  the  proprietor  of  land  until,  if  required 
by  the  registrar,  he  has  produced  to  him  such  docu- 
ments of  title  as  will,  in  his  opinion,  when  stamped  or 
otherwise  marked,  give  notice  to  any  purchaser  or  other 
person  dealing  with  the  land  of  the  fact  of  registration, 
and  the  registrar  shall  stamp  or  otherwise  mark  the 
same  accordingly,  or  until  he  has  otherwise  satisfied 
the  registrar  that  the  fact  of  registration  cannot  be 
concealed  from  a  purchaser  or  other  person  dealing 
with  the  land  (/) .  When  these  requirements  have  been 
complied  with,  and  all  requisitions  and  objections  (if 
any)  have  been  disposed  of,  and  at  the  exjjiration  of 
the  time  fixed  by  the  advertisements  (in)  and  by  any 
notices  that  may  have  been  directed,  the  registration 
is  completed  (n). 

Qualified  Where  an  absolute  title  is  required,  and  on    the 

examination  of  the  title  it  appears  to  the  registrar  that 
the  title  can  be  established  only  for  a  limited  period  or 
subject  to  certain  reservations,  the  registrar  may,  at 
the  request  of  the  applicant,  by  entry  in  the  register 
except  from  the  effect  of  registration  any  estate,  right 
or  interest  arising  before  a  specified  date,  or  under  a 
specified  instrument,  or  otherwise  particularly  described 
in  the  register ;  and  a  title  registered  subject  to  such 
excepted  estate,  interest  or  right  is  called  a  qualified 
title  (o). 

Application  Application  for  registration  of  freeholds  with  pos- 

!'."■  registra-     ggggorv  title  has  now  to  be  made  in  the  same  manner 

tioii  with  pos-  "^ 

sessory  title. 

(I)  Stat.  38  &  39  \ict.  c.  8/,  the  expiration  of  that  period,  or 

s.  72.  oil   proof    to   his  satisfaction   of 

(in)  4»i'e,  p.  Go8.  the  occurrence  of   the  event,  ho 

(«)  L.  T.  11.  (1908)  I.  47.     By  may,  if  he  think  fit,  register  the 

rule   42,    if    the   registrar   is  of  title  as  absolute  accordingly.     In 

opinion  that  an  absolute  title  may  the  meantime  the  title  shall  be 

be  registered  at  the  expiration  of  registered    in    the   then    proper 

a  certain  period  or  on  the  occur-  manner. 

rence   of   a    particular  event,  he  (o)  !Stat.  38  &   39  ^'ict.   c.  87, 

may  (unless  the  applicant  objects)  s,  9  ;  see  l^.  T.  E.  (1908)  I.  3U. 
file'  a   note  of  tlie  fact,   aud  on 
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and  to  he  accompanied  with  the  same  docmiients  as 
application  for  registration  with  ahsolute  title  (p).  The 
title  is  not  required  to  be  investigated  (q),  nor  the 
application  to  be  advertised  (r).  But  the  documents 
delivered  are  looked  at ;  and  if  they  afford  iiriinCi  facie 
evidence  of  the  applicant's  right  to  apply  for  registra- 
tion as  first  proprietor  (s),  registration  with  possessory 
title  is  completed  accordingly  {t).  There  is,  however, 
the  same  requirement  as  upon  registration  with  an 
absolute  or  qualified  title,  with  respect  to  satisfying 
the  registrar,  by  production  of  documents  of  title  or 
otherwise,  that  the  fact  of  registration  cannot  be  con- 
cealed from  a  purchaser  or  other  person  dealing  with 
the  land,  and  with  respect  to  marking  such  documents 
with  notice  of  the  registration  {n) ;  but  in  the  case  of 
registration  with  a  possessory  title  the  registrar  is 
empowered  to  act  on  such  reasonable  evidence  as  may 
be  prescribed  by  the  Rules  as  to  the  sufficiency  of  the 
documents  produced,  and  as  to  dispensing  with  their 
production  in  special  circumstances  (r).  All  incum-  Incumbrances 
brances,  etc.,  to  which  the  land  is  subject  are  now  lirs*t^e^istra- 
required  to  be  entered  in  the  register,  whether  the  ^i^"^- 
title  registered  be  absolute,  qualified  or  possessory  {ic). 
And  a  qualified  title  may  (where  proper)  Ije  entered 
at  the   applicant's   request,  after   an    application    for 

{'p)  L.  T.  R.  (190S)  I.  18,  19,  the  applicant's  solicitor  that  all 

38,    and    First   Schedule ;    ante,  the  lands  included  in  the  appli- 

p.  637.  cation   are   dealt   with   by    such 

(<7)  Stat.  38  &  39  Vict.  c.  87,  deeds,  and  that  such  deeds  are 

s.  (i.  all    the   deeds   necessary    to   be 

(r)  L.  T.  R.  (1908)  I.  28,  marked.     And  by  rule   i.^,  if  in 

(«)  See  (inte,  p.  63(J.  any  case  of  ref,'istration  with  pos- 

(<)  \j.  T.  R.  (1908)  I.  37 ;  and  sessory  title  it  is  proved  to  the 

see  r.  47,  ante.  p.  040.  satisfaction  of  the   registrar,  by 

(?t)  Stat.  38  &  39  Vict.  c.  87,  the  statutory  declaration  of  the 

s.  72;  ante,  p.  640.  applicant's  solicitdr  or  otherwise, 

(u)  Stat.  60  &  61  Vict.  c.  65,  that  any  document  of  title  re- 
First  Schedule.  I'.y  L.  T.  R.  quirinf?  to  be  marked  cannot  be 
(1908)  I.  46,  where  in  any  case  of  produced,  the  registrar  may  corn- 
registration  with  possessory  title  plete  the  registration  without 
the  deeds  produced  tf)  be  marked  such  production, 
are  numerous,  the  registrar  may  (ly)  L.  T.  R.  (1908)  I.  43; 
act  on  a  statutory  declaration  of  ante,  p.  639, 

W.R.P.  41 


G42 


OF    REGISTERED    LAND. 


The  registrar 
may 

convert  the 
title,  where 
sufficient  into 
absolute 
unless  the 
applicant 
objects. 


Application 
for  registra- 
tion of  lease- 
hold land. 


Qualified 
title  to 
leaseholds. 


registration  with  possessory  title  (r).  If  on  an  applica- 
tion for  registration  with  possessory  title,  the  registrar 
observes  that  the  documents  produced  are  sufficient  to 
enable  registration  to  be  made  with  absolute  title,  he 
may,  after  completing  the  registration  with  possessory 
title,  inform  the  applicant  that  he  proposes  (subject  to 
such  conditions,  if  any,  as  may  be  required)  to  convert 
the  title  into  an  absolute  title,  and  may,  if  the  appli- 
cant does  not  object,  convert  the  title  into  absolute 
accordingly  (//). 

Applications  for  registration  of  leasehold  land  are 
to  be  made  in  the  same  manner  and  accompanied  by 
the  same  documents  as  in  the  case  of  freeholds :  but 
the  lease,  if  in  the  possession  or  control  of  the  appli- 
cant, and  in  all  other  cases  a  copy  or  abstract,  or  other 
sufficient  evidence  of  its  contents,  must  be  delivered 
with  the  application  (z).  And  application  may  be 
made  for  the  registration  of  leasehold  land  with  abso- 
lute title,  with  good  leasehold  title,  or  with  possessory 
title  (a).  No  person  shall  be  registered  as  proprietor 
of  leasehold  land  with  absolute  title  until  and  unless 
the  title  both  to  the  leasehold  and  the  freehold,  and 
to  any  intermediate  leasehold  that  may  exist,  is 
approved  by  the  registrar ;  and  no  person  shall  be 
registered  as  proprietor  of  leasehold  land  with  good 
leasehold  title  until  and  unless  the  title  to  the  lease- 
hold interest  is  approved  by  the  registrar  (h).  Where, 
however,  the  original  lessee  is  registered  as  first  pro- 
prietor, the  title  may  be  entered  as  good  leasehold  on 
his  satisfying  the  registrar  that  he  has  not  incumbered 
or  dealt  with  the  land  in  any  way  except  as  disclosed ; 
and  no  advertisement  shall  be  necessary  (c).  On  any 
application  for  registration  of  leasehold  land,  a  title 


(x)  L.    T.   K.    (I'JOS)    I.    3G ; 
ante,  p.  G40. 

(y)  L.  T.  R.  (1908)  I.  39. 

(2)  Sec  ante,  p.  tii37 ;  h.  T,  R. 


(1903) 51. 

(a)  L.  T.  R.  1903)  52. 

Cb)  L.  T.  R.  (1908)  II.  53. 
r  (c)  L.  T.  R.  (1903),  rule  54. 
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qualified  in  respect  either  of  the  lessor's  right  to  the 
reversion  or  the  lessee's  to  the  lease,  may  be  registered 
in  I  the  same  circumstances  as  determine  the  regis- 
tration of  freeholds  with  a  (|ualified  title  (d). 

All  applications  for  registration  are  entered  in  a  Priority  of 
book  in  the  order  in  which  they  are  delivered,  and  f^/'r'^.t'i'st'^f. 
numbered   accordingly  (c)  ;    and  in  every  case  regis-  tion. 
tration  (when  completed)  is  completed  as  of  the  day 
on  which  and  of  the  priority  in  which  the  application 
was  delivered  (/).     And  on  entry  on  the  register  of  Land 
the  name  of    the   first  registered   proprietor   of   any  ^^^ 
freehold  or  leasehold  land,  the  registrar  is  required  to 
prepare  a  land  certificate,  certifying  that  the  proprietor 
is  registered  as  proprietor  of  the  land  described  therein, 
and  stating  whether  his  title  is    absolute,   qualified, 
good   leasehold  or  possessory.      The  land    certificate 
may  fee  delivered  to  the  proprietor,  or  deposited  in 
the  registry,  as  he  may  prefer  (7). 

The  first  registration  of  any  person  as  proprietor  of  Effect  of  first 
freehold  land  with  an  absolute  title  shall  vest  in  him  ^'cgistration 

with  absolute 

an  estate  in  fee  simple  in  such  land,  together  with  title,  as  to 
all  rights,  privileges  and  appurtenances  belonging  or 
appurtenant  thereto,  subject  as  follows : —  (1)  to  the 
incumbrances,  if  any,  entered  on  the  register,  and 
(2)  unless  under  the  provisions  of  the  Acts  the  con- 
trary is  expressed  on  the  register,  to  such  liabilities, 
rights  and  interests  (if  any)  as  are  by  the  Acts 
declared  not  to  be  incumbrances  (h),  and  (3)  where 

(d)  L.  T.  R.  (1908)  III.  58  ;  (g)  Stats.  38  &  39  Vict.  c.  87, 
an<e,  pp.  G40,  (341.                                  s.   10;  GO  &  Gl  Vict.  c.  G5,  s.  8 

(e)  L.  T.  11.  (1908)  I. -23.  (4);   L.   T.   K.   (1903)   Go,   258; 
(/)  Ibid.  r.  47.  L.  T.  R.  (1908)  I.  47. 

(7i)  By  Stat.  38  &  39  Vict.  c.  87,  s.  18,  as  amended  by  GO  &  Gl  Vict, 
c.  G5,  First  Schedule,  all  registered  land  shiiU,  unless  under  the 
provisions  of  the  Acts  the  contrary  is  expressed  on  the  register,  be 
deemed  to  be  sulvject  to  such  of  the  following  liabilities,  rights  and 
interests  as  may  bo  for  the  time  being  subsisting  in  reference  thereto. 
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sucli  tirst  proprietor  is  not  entitled  for  his  own  benefit 
as  l)etween  himself  and  any  persons  claiming  under 

and  sucli  lialjilitics,  rights  and  interests   ahull   not  bo  deemeil   in- 
cumbrances within  the  meaning  of  the  Acts  (tliat  is  to  say), 

(1)  Liability  to  repair  higliways  by  reason  of  tenure,  quit  rents, 
Crown  rents,  heriots,  and  other  rents  and  charges  having  their  origin 
in  tenure ;  and 

(2)  Succession  duty,  estate  duty,  land  tax,  tithe  rent-charge  and 
payments  in  lieu  of  tithes  or  of  tithe  rent-charge  ;  and 

(3)  Rights  of  common,  riglits  of  shecpwalk,  rights  of  way,  water- 
courses, and  rights  of  water,  and  other  easements ;  and 

(■i)  Riglits  to  mines  and  minerals  created  previously  to  the  regis- 
tration of  the  laud  or  the  1st  of  January,  1898  ;  and 

(5)  Eights  of  entry,  search,  and  user,  and  otlier  rights  and  reser- 
vations incidental  to  or  required  f<jr  the  purpose  of  giving  full  effect 
to  the  enjoyment  of  rights  to  iniues  and  minerals,  or  of  property  in 
mines  or  minerals,  and  created  previously  to  the  registration  of  the 
land  or  the  1st  of  January,  1898  ;  and 

(6)  Rights  of  fishing  and  sporting,  seignorial  and  manorial  rights 
of  all  descriptions,  and  franchises  exercisable  over  the  registered 
lands ;  also  liability  to  repair  the  chancel  of  any  church,  liability 
in  respect  of  embankments  and  river  walls,  and  drainage  rights, 
customary  rights,  public  rights,  and  profits  a  prendre  ;  and 

(7)  Leases  or  agreements  tor  leases  and  other  tenancies  for  any 
term  not  exceeding  twenty-one  years,  or  for  any  less  estate,  in  cases 
where  there  is  an  occupation  imder  such  tenancies;  also,  suljject  to 
the  provisions  of  the  Land  Transfer  Act,  1897  (see  sect.  12,  pn<t), 
rights  acquired,  or  in  course  of  being  acquired,  under  the  Limitation 
Acts : 

Provided  as  follows : 

(a)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  any 
land  registered,  or  about  to  be  registered,  is  exempt  from  land  tax 
or  tithe  rent-charge,  or  from  payments  in  lieu  of  tithes  or  of  tithe 
rent-charge,  the  registrar  may  notify  the  fact  on  the  register  in  the 
prescribed  manner  (see  L.  T.  R.  (1903)  212);  and 

(b)  The  Commissioners  of  Inland  Revenue  shall,' upon  the  appli- 
cation of  the  proprietor  of  any  land  registered  or  about  to  be  regis- 
tered, upon  such  declaration  being  made,  or  such  other  evidence 
being  produced  as  the  Commissioners  require,  and  upon  payment  of 
tlic  prescribed  fee,  grant  a  certificate  that  at  the  date  of  the  grant 
thereof  no  succession  duty  is  owing  in  respect  of  such  land,  and  the 
registrar  shall  in  the  prescribed  manner  notify  such  fact  on  the 
register,  and  such  notification  shall  be  conclusive  evidence  of  the  fact 
£0  notified  in  respect  of  succession  duty  (see,  however,  stat.  60  &  61 
A'ict.  c.  65,  s.  13,  which  appears  to  supersede  this  provision);  and 

(c)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  be  registered,  the  registrar  may  register  such 
proprietor  in  the  prescribed  manner  as  proprietor  of  such  mines  and 
minerals  as  well  as  of  the  land  (sec  L.  T.  R.  (1903)  213);  and 

(d)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  severed  from  any  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application  of  the 
pr-rson  entitled  to  any  such  mines  and  minerals,  register  him  as  pro- 
prietor of  such  mines  and  minerals  in  manner  in  the  Act  of  1875 
(see  s.  82 ;  L.  T.  R.  (1903)  71,  7-1)  mentioned,  and  upon  such  registra- 
tion being  effected  shall  enter  ou  the  register  of  the  land  a  reference 
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him,  to  any  unregistered  estates,  rights,  interests  or 
equities  to  which  such  persons  may  be  entitled  : — but 
free  from  all  other  estates  and  interests  whatsoever, 
including  those  of  the  Crown  (/).     The  registration  of  Effect  of  fust 
any  person  as  first  registered  proprietor  of  freehold  wUh  a  quaii- 
land  with  a  qualified  or  with  a  possessory  title  shall  ^^^  «•■  «■ 

.  .  ,  ,       ,  possessory 

have  the  same  effect  as  registration  with  an  absolute  title,  as  to 
title;  except  that  registration  with  a  (lualified  title  f'-eeiu-kls. 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  appearing  by  the  register  to  be 
excepted  (A),  and  registration  with  a  possessory  title 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  adverse  to  or  in  derogation  of 
the  title  of  such  first  registered  proprietor  and  sub- 
sisting or  capable  of  arising  at  the  time  of  registration 
of  such  proprietor  (/). 

The  registration  of  any  person  as  first  registered  Effect  of  first 
proprietor   of   leasehold   land  with    an   absolute  title  y^fn^  .^ 
shall  be  deemed  to  vest  in  him  the  possession  (///)  of  fi.b-^ol»t'^ 

,  \  .  title,  as  to 

the  land  comprised  in  the  registered  lease  relating  to  leaseholda. 
such  land  for  all  the  leasehold  estate  therein  described, 
with  all   implied   or  expressed  rights,  privileges  and 
appurtenances  attached  to  such  estate,  but  subject  as 

to  the  registration  of  such  other  person  as  proprietor  of  such  mines 
and  minerals  (see  L.  T.  K.  (1903)  214). 

Where  tiie  existence  of  any  such  liabilities,  rights  or  interests,  as 
are  mentioned  in  this  section,  is  proved  to  tlie  satisfHCtion  of  the 
registrar,  the  registrar  may,  if  he  tliink  fit,  enter  on  the  register 
notice  of  such  liabilities,  rights  or  interests  in  the  jtriscribed  manner. 
'J'liis  powia-  shall  be  exercised  in  all  cases  wlnu-e  tlie  abstract  of  title 
of  first  registrati(jn  or  on  registration  as  qualified  or  absolute  discloses 
the  existence  of  any  such  lial)ilities  as  are  mentioned  in  sub-sectioua 
4  and  5.  (Sec  L.  T.  II.  (190:!)  215.)  Where  an  (iascment  is  regis- 
tered as  an  incumbrance,  the  dominant  and  servient  tenements  shall 
be  defined,  if  jiracticable  and  retjuircd  by  tlie  jiarties.  Notice  of  a 
power  of  re-entry  and  of  a  right  of  reverter  may  be  entered  on  the 
register  under  this  jiaragraph. 

(0  Stat.  38  &  :i9  Vict.  c.  87,  (A-)  Ante,  p.  G:!9. 

8.  7.     By  s.  10.'),  nothing  iu  the  (I)  8tat.  :!8  vV  39  Vict.  c.  87, 

Act  shall  affect  the  right  of  tlie  sa.  8,  9. 

( 'rowu    to    any   escheat  or    for-  (?«)  See  ((7i(i\  p.  500. 
feiture. 
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follows : — (1)  to  all  implied  and  expressed  covenants, 
obligations  and  liabilities  incident  to  such  leasehold 
estate;  and  (2)  to  the  incumbrances  (if  any)  entered 
on  the  register ;  and  (3)  unless  the  contrary  is  ex- 
pressed on  the  register,  to  such  liabilities,  rights  and 
interests  as  affect  the  leasehold  estate,  and  are  by  the 
Acts  declared  not  to  be  incumbrances  in  the  case  of 
registered  freehold  land  (») ;  and  (4)  where  such  first 
proprietor  is  not  entitled  for  his  own  benefit  to  the 
land  registered  as  between  himself  and  any  persons 
claiming  under  him,  to  any  unregistered  estates, 
rights,  interests  or  equities  to  which  such  persons 
may  be  entitled :— but  free  from  all  other  estates  and 
interests  whatsoever,  including  those  of  the  Crown  (o). 
Kegistration  of  a  person  as  first  proprietor  of  lease- 
hold land  with  a  good  leasehold,  qualified  or  possessory 
title  shall  have  the  same  effect  as  registration  with  an 
absolute  title :  except  that  registration  with  a  good 
leasehold  title  shall  not  affect  or  prejudice  the  enforce- 
ment of  any  estate,  right  or  interest  affecting  or  in 
derogation  of  the  title  of  the  lessor  to  grant  the 
lease  (jj)  ;  that  registration  with  a  qualified  title  shall 
not  affect  or  prejudice  the  enforcement  of  any  estate, 
right  or  interest  appearing  by  the  register  to  be 
excepted  (q) ;  and  that  registration  with  a  possessory 
title  shall  not  afi'ect  or  prejudice  the  enforcement  of 
any  estate,  right  or  interest  (whether  in  respect  of  the 
lessor's  title  or  otherwise)  adverse  to,  or  in  derogation 
of,  the  title  of  such  first  registered  proprietor,  and 
subsisting  or  capable  of  arising  at  the  time  of  the 
registration  of  such  proprietor  (r). 

A  tenant  for  life  having  the  power  of  sale  given  by 
the  Settled  Land  Acts  (s)  comes  under  the  description 


(«)  A)ite,  p.  Gi3,  n.  (h). 

(o)  Stat.  oS  &  39  Vict.  c.  87, 
s.  13,  as  amended  by  L.  T.  E. 
(1903)  55. 


ip)  L.  T.  R.  (1903)  50. 
Iq)  Rule  59.     Ante,  p.  639. 
(r)  L.  T.  R.  (1903)  .57. 
(«)  Ante.  p.  123. 
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of  those  entitled  to  apply  for  registration  of  land  (/) ; 
and  settled  land  may,  at  the  option  of  the  tenant  for 
life,  be  registered  either  in  the  name  of  the  tenant  for 
life  or,  where  there  are  trustees  with  powers  of  sale, 
in  the  names  of  those  trustees,  or,  where  there  is  an 
overriding  power  of  appointment  of  the  fee  simple, 
in  the  names  of  the  persons  in  whom  that  power  is 
vested  (ii) :  but  there  shall  also  be  entered  on  the 
register  such  restrictions  or  inhibitions  as  may  l)e 
prescril:)ed  by  the  rules  or  may  be  expedient  for  the 
protection  of  the  rights  of  the  persons  beneficially 
interested  in  the  land  (r).  The  registered  proprietor 
of  settled  land  and  all  other  necessary  parties  (if  any) 
shall,  on  the  request,  and  at  the  expense,  of  any  person 
entitled  to  an  estate,  interest  or  charge  conveyed  or 
created  for  securing  money  actually  raised  at  the  date 
of  such  request  (»•),  charge  the  land  in  the  prescribed 
manner  with  the  payment  of  the  money  so  raised  (a:). 
Subject  to  the  maintenance  of  'the  right  of  the  regis- 
tered proprietor  to  deal  by  registered  disposition,  or  by 
way  of  mortgage  by  deposit,  with  any  land  whereof  he 
is  registered  as  proprietor,  the  estates,  rights  and 
interests  of  the  persons  for  the  time  being  entitled 
under  any  settlement  comprising  the  land  shall  be 
unaffected  by  the  registration  of  that  proprietor  {y). 

It  will  be  observed  (:)    that  a  person  entitled  to  Effect  of  first 
apply  for  registration  is    not  necessarily  the  person  ^v^if,'iVt1iir" 
seised  of  or  entitled  to  the  legal  estate  in  the  land  applicant  ima 
which  he  desn-es  to  register.     He  may,  tor  example,  estate, 
be  merely  interested  as  purchaser  under  a  contract  for ' 
sale  (a) ,   or   entitled   in   equity   only  under  a  simple  ^ 
trust   for   his   benefit  (b),  or  he  may  have  a  general  ^ 

(<)  Ante,  p.  037.  (x)  Stat.  GO  &  til  Vict.  c.  G5 

(m)  Stat.  GO  &  Gl  Vict.  c.  G5,       s.  G  (7). 
s.  G(l).  (2/)  Sect.  G  (8). 

(r)  Sect.  G  (2) :   see  L.  T.  11.  (2)  Ant,',  pp.  G8G,  G37. 

(1903)  78—82,   128,   12;i,  18G—  (a)  yln/e.  p.  18G. 

li»0.  (h)  Ante,  p.  181. 

{w)  See  ante,  p.  403,  n.  (x). 
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])Ower  of  appointment  over  land  of  which,  in  default 
of  appointment,  some  other  is  seised  in  fee  {<■) .  In 
all  these  cases  the  effect  of  his  registration  as  pro- 
prietor of  the  land  appears  to  be  to  vest  in  him  the 
fee  simple  or  the  leasehold  estate  in  the  registered 
land,  without  any  conveyance  from  the  person  pre- 
viously seised  of  or  entitled  to  the  land  at  law ;  and 
as  the  estate  so  vested  in  the  registered  proprietor  is 
to  be  free  from  all  estates  and  interests  except  such 
as  are  expressly  excepted  from  the  effect  of  regis- 
tration (d),  the  estates  of  those  previously  seised  or 
entitled  at  law  appear  to  be  extinguished  (c) .  The 
effect  of  first  registration  thus  appears  to  resemble  the 
effect  of  a  conveyance  b}'  a  tenant  for  life  under  the 
power  of  conveyance  given  by  the  Settled  Land 
Acts  (y).  As  we  have  seen  (^),  where  a  tenant  for 
life  of  settled  land  is  registered  as  proprietor  thereof, 
the  registration  does  not  affect  the  estates,  rights  and 
interests  of  the  persons  for  the  time  being  entitled 
under  the  settlement.  In  this  case,  therefore,  it  does 
not  appear  that  the  effect  of  registration  is  to  vest  in 
him  the  estate  in  fee  simple :  although,  as  we  have 
seen,  there  is  expressly  reserved  to  him  the  right  to 
deal  with  the  settled  land  by  registered  disposition  or 
by  way  of  mortgage  by  dej)osit,  and  for  these  purposes, 
it  seems,  he  can  dispose  of  the  whole  estate  which 
would  otherwise  have  vested  in  him  on  registration. 

The  statutory  Every  registered  proprietor  of  any  freehold  or 
di^03ition  leasehold  land  may  transfer  the  land  or  any  part 
of  registered    thereof,  or  charge  the  same  with  the  payment  at  an 

land.  ....  .      .  "^ 

appointed  tnne  of  any  principal  sum  of  money,  with 
or  without  interest,  and  with  or  without  a  power  of 
sale  to  be  exercised  at  or  after  a  time  appointed,  or 

(c)  Ante,  pp.  381,  38;}.  47.  (53,  Gi,  70—73. 

id)  Ante,  pp.  643—646.  (/)  Ante,  pp.  120,  125,  402— 

(e)  See     Yaiigban    Williams,  404. 

L.J.,  A.-G.  V.  Odell,  1906,  2  Ch.  (g)  Ante,  p.  C47. 
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with  an  annuity  or  other  periodical  payment  (//).    Such 

transfers   or   charges    are    re:j[uired    to   he   made    by 

instrument   of    transfer   or  charge  drawn  up   in  the 

form  prescribed  by  the  Rules,  executed  as  a  deed  in 

the  presence  of  and  attested  by  a  witness,  who  must 

sign  his  name  and  add  his  address  and  description  [i], 

and  duly  stamped  (k).     And  they  must  be  completed 

by  entry  in  the  register  of  the  transferee  or  chargee 

as  proprietor  of  the  land  transferred  or  charge  created. 

And  until  such  entry  is  made  upon  a  transfer,  the 

transferor  is  to  be  deemed  to  remain  the  proprietor 

of  the   land  (/)•     But,  subject  to  the  maintenance  of  Unrcgistored 

the  estate  and  right  of  the  registered  proprietor,  any  of^il^^c^/atcml 

person,    whether    the    registered    proprietor    or    not,  I'^uti. 

having  a  sufficient  estate  or  interest  in  the  land,  may 

create   estates,  rights,  interests    and  equities    in   the 

same  manner  as  if  the  land  were  not  registered  ;  and 

any  person  entitled  tro  or  interested  in  any  unregistered 

estates,  rights,  interests  or  equities  in  registered  land 

may  protect  the  same  from  being  impaired  by  any  act 

of  the  registered  proprietor  by  entering  on  the  register 

such  notices,  cautions,  inhibitions  or  other  restrictions 

as  mentioned  in  the  Acts  (in).     A  transfer  for  valuable  Effect  of 

consideration   of    freehold    land    registered    with   an  [^ansfei^iror 

absolute   title  shall,   when   registered,  confer  on  the  valuable 

(/t)  stats.  88  &  39  Vict.  c.  87,  of  tlic  land  made  by  an  unregis- 

ss.    22,   2'^,   81;    GO   &   (j1    Vict.  ten.'d  instriinicnt.     IJiit  where  an 

c.   G5,  s.   0  (8).     By  tlie  last  of  instrument  ef  transfer  or  charge 

these  enactments  and  the  Rules  is  executed  for  the  sole  purpose 

special  jirovisinns  are  made  as  to  nf  carrying  nut  on  the  register  a 

mortgages  tu  Imilding  societies,  transaction  already  effected  by  a 

friendly  societies,  and  industiial  deed  or  other  instruuunt  not  on 

and      jirovident     societies;      see  the   register,   tlie    la^l-mentioned 

L.  T.  R.  (1908)    121,    122,    107.  deed     or     instrument    siiali     be 

Tiie  transfer  of  land  to  a  corpora-  stamiu'd,  and  the  registered  in- 

tion  or  to  clutritable  uses  is  also  strument   shall    bear    no   stamp 

subject  to  special  regulations ;  see  duty.     Sec  stat.  '.IS  &  89  Vict.  e. 

Rnlcs  lU— li(;.  87,  s.  88  (7) ;  L.  T.  R. (1908)  128. 

(i)  T..    T.    R.   (190;'.)   97,    98,  (/)  Stat.  8S  &  39  Viet.  e.  87, 

107— lOi).  ss.  22,  29,  34. 

(A-)  The  stamp  duties  payable  (m)  Stat.  38  &  89  Vict.  c.  87, 

are  those  which  would  have  been  s.  19. 
payable  on  a  similar  dispositinu 
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registered 
■with  an 
absolute  title. 


Effect  of 
registered 
transfer  for 
valuable 
cousideratiou 
of  freeholds 
registered 
with  qualified 
or  possessory 
title. 


transferee  an  estate  in  fee  simple  in  the  land  trans- 
ferred, together  with  all  rights,  privileges  and  appur- 
tenances belonging  or  appertaining  thereto  (n),  subject 
as  follows — (1)  to  the  incumbrances,  if  any,  entered 
on  the  register ;  (2)  unless  the  contrary  is  expressed 
on  the  register,  to  such  liabilities,  rights  and  interests 
(if  any)  as  are  by  the  Acts  declared  not  to  be  incum- 
brances (o)— but  free  from  all  other  estates  and 
interests  whatsoever,  including  those  of  the  Crown  (79). 
A  transfer  for  valuable  consideration  of  freehold  land 
registered  with  a  (pialified  or  with  a  possessory  title 
shall,  when  registered,  have  the  same  effect;  save 
that  it  shall  not  affect  or  prejudice  the  enforcement, 
where  the  title  is  qualified,  of  any  right  or  interest 
appearing  by  the  register  to  be  excepted  (q),  or  where 
the  title  is  possessory,  of  any  right  or  interest  adverse 
.  to,  or  in  derogation  of,  the  title  of  the  first  registered 
■  proprietor,  and  subsisting  or  capable  of  arising  at  the 
time  of  the  registration  of  such  proprietor  (/•). 


Effect  of 

registered 

transfer 

made  without 

valuable 

consideration 

of  freeholds. 


Effect  of 
registered 
transfer 
of  leasehold 
land. 


A  transfer  of  freehold  land  made  without  valuable 
consideration  shall,  so  far  as  the  transferee  is  con- 
cerned, be  subject  to  any  unregistered  estates,  rights, 
interests  or  equities  subject  to  which  the  tranferor 
held  the  same,  but,  save  as  aforesaid,  shall,  when 
registered,  in  all  respects,  and  in  particular  as  respects 
any  registered  dealings  on  the  part  of  the  transferee, 
have  the  same  effect  as  a  transfer  of  the  same  lands 
for  valuable  consideration  (.s).  Kegistered  transfers 
of  leasehold  land  have  the  like  effect,  according  as 
they  were  made  with  or  without  valuable  consideration 
and  the  title  registered  was  absolute,  good  leasehold, 
qualified  or  possessory :  but,  instead  of  conferring  an 


(m)  See  L.  T.  R.  (1903)  254  ;  2 
Wms.  V.  &  P.  1107,  llOS. 

(o)  A7ite,  p.  Gi?.,  n.  (7i). 

(p)  Stat.  38  &  39  Vict.  c.  87. 
S.  30 ;  rf.  ante,  p.  G43. 


(q)  Ante,  pp.  640,  045. 

(r)  Stat.  38  &  39  Vict.  c.  87. 
S3.  31,  32. 

(s)  Stat.  38  &-  39  Vict.  c.  87, 
s.  33. 
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estate  in  fee  simple,  they  shall  be  deemed  to  vest  in 
the  transferee  the  possession  of  the  land  transferred 
for  all  the  leasehold  estate  described  in  the  registered 
lease,  subject  (1)  to  all  implied  and  express  cove- 
nants, obligations  and  liabilities  incident  to  such 
estate,  (2)  to  all  incumbrances  entered  on  the  register, 
and  (3),  unless  the  contrary  is  expressed  in  the 
register,  to  such  liabilities,  rights  and  interests  as 
affect  the  leasehold  estate  and  are  by  the  Acts  declared 
not  to  be  incumlirances  in  the  case  of  registered  free- 
hold land  (0 .  And  transfers  of  leasehold  land  regis- 
tered with  a  good  leasehold  title  shall  not  affect  or 
prejudice  the  enforcement  of  any  estate,  right  or 
interest  affecting  or  in  derogation  of  the  lessor's  title 
to  grant  the  lease  (/O-  In  all  these  provisions  as  to  Mines  and 
the  effect  of  registered  transfers  of  land  (r),  the  word 
"land,"  in  the  absence  of  anything  to  the  contrary 
in  the  register,  or  in  the  transfer,  or  in  the  case  of 
leasehold  land  in  the  lease,  includes  the  mines  and 
minerals  if  parcel  thereof  {ic) ;  so  that  a  registered 
transfer  of  any  land,  like  a  conveyance  of  unregistered 
land(.r),  passes  the  right  to  all  mines  and  minerals 
within  and  under  the  same,  except,  however,  rights  to 
mines  and  minerals  created  previously  to  the  registra- 
tion of  the  land  or  the  year  1898  (?/).     On  every  entry  P/o'i'u-tinn 

•^  ^"^  .  ,  of  land 

m  the  register  of  a  disposition  by  the  registered  pro-  certificate 
prietor  of  any  land,  the  land  certificate,  if  not  deposited  °"  pija"^e^"'' 
in  the  registry  (?;) ,  must  be  produced  to  the  registrar, 
and  a  note  of  such  entry  officially  indorsed  thereon  (a). 

(0  Stat.  38  &  39  Yict.  c.  87,  (z)  Ante,  p.  ('.43. 

ss.  35,  38,  as  anKiiulcd  by  L.  T.  R.  (a)  Stat.  (30  &  CI  Vict.  c.  G"). 

(1903)  MO.  142.  8.  8  (1).     And  by  L.  T.  11.  (1903) 

(w)  L.  T.  K  (1903)  111;  stat.  2Gr),  on  any  aiiiilicalion  for  regis- 

38  &  39  Vict.  c.  87.  s.  38.  tration    uiado    by   or    with    tlio 

((•)  Stat.  38  &  39  A'ict.  c.  87,  consent   of    tlie    registered    ])r(i- 

88.  30 — 33,  35,  38.  prietor  of  the  huul.  tlie  registrar 

(w)  Stat.  GO  &  (>1   Viet.  c.  (15,  may   require   the   production    of 

First  Schedule.  tiie  land  certificate,  or  certificate 

(x)  Ante,  p.  34.  of  charge  or  incumbranei-. 

((/)  Ante,  p.  G43,  n.  (/t). 
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On  a  registered  transfer  of  the  whole  of  the  land  to 
"which  a  land  certificate  relates,  the  certificate  so 
indorsed  is  delivered  to  or  deposited  for  the  transferee  ; 
and  if  part  only  of  the  land  has  heen  tranferred,  a 
new  land  certificate,  relating  to  the  part  transferred, 
is  prepared  and  delivered  to  or  deposited  for  the 
transferee  (h).  Registered  transfers  of  registered  land 
take  effect,  not  by  way  of  grant  or  assignment  of  the 
registered  proprietor's  estate  in  the  land,  hut  by  way 
of  the  execution  of  an  over-riding  power  (c).  And  if 
made  for  valuable  consideration,  they  extinguish  all 
outstanding  estates  or  interests  previously  created 
under  any  loi registered  disposition  made  by  the  regis- 
tered proprietor  {d),  saving  only  such  as  are  included 
among  the  things  declared  not  to  be  incumbrances  {r) ; 
for  instance,  easements  or  leases  for  not  more  than 
twenty-one  years,  where  there  is  an  occupation 
thereunder. 


Registered 

charges 

upou 

registered 

lands. 


Covenant 
implied  on 
charge  on 
leaseholds. 


A  registered  charge  upon  registered  land  appears 
to  confer  no  more  than  a  legal  charge  or  lien  upon  the 
lands  comprised  therein  for  the  money  secured ;  and 
such  charges  are  subject  to  the  provisions  of  the  Acts 
as  respects  qualified  or  possessory  titles  (/).  When 
such  a  charge  is  created,  there  are  imjDlied,  in  the 
absence  of  any  entry  on  the  register  to  the  contrary, 
covenants  by  the  chargor  with  the  registered  pro- 
prietor for  the  time  being  of  the  charge  to  pay  the 
principal  sum  charged,  and  interest  (if  any)  at  the 
appointed  time,  and  in  default,  to  pay  interest  half- 
yearly  {[/) .  On  creation  of  a  registered  charge  on 
leasehold  land,  there  is  implied,  in  the  absence  of  any 


(6)  Stat.  38  &  39  Vict.  c.  87, 
s.  29  (par.  2),  as  amended  by 
GO  &  GI  Vict.  c.  65,  s.  8. 

(c)  Capital  and  Counties  Banl:, 
Ltd.,v.  Rhodes,  1903.  1  Ch.  031, 

{d)  Ante,  p.  G49. 


(e)  Ante,  p.  643,  n.  CO- 
(/)  Stats.  38  &  39  Vict.  c.  87, 
s.  22;  GO  &  61  Vict.  c.  G5.  First 
Schedule;  ante,  pp.  040 — GIG. 

(f/)  Stat.  38  &  39  Vict.  c.  87, 
s.  23 ;  cf.  ante,  pp.  629,  630. 


OF    REGISTERE])    LAND.  653 

entry  on  the  register  to  the  contrary,  a  covenant  l)y 
the  chargor  with  the  registered  proprietor  for  tlie  time 
being  of  the  charge  to  pay  the  rent  and  perform  or 
observe  the  covenants  and  conditions  of  the  lease,  and 
indemnify  the  covenantee  against  the  same  (li).     On  Certificate 
the  completion  of  a  registered  charge,  a  certificate  of  ^  ^  ^'^^^^' 
charge    is    required    to    be    prei3ared,   and   is   either 
delivered  to  the  proprietor  of  the  charge  or  deposited 
in  the  registry,  as  lie  may  prefer  (i)  :  but  subject  to 
any  stipulation  to  the  contrary,  the  proprietor  of  a 
registered  charge  is  not  entitled  to  have  custody  of  the 
land  certificate  (k),  or  to  require  a  land  certificate  to  be 
applied  for(/).     Subject  to  any  entry  to  the  contrary  Cliargces' 
on  the  register,  the  registered  proprietor  of  a  registered 
charge  has  the  following  remedies,  besides,  of  course, 
suing  on  the  implied  covenant :  (1)  he  may,  for  the  i.  Powers  of 
purpose  of  obtaining  satisfaction  of  any  moneys  due  '^"^'y- 
to  him  under  the  charge,  at  any  time  during  the  con- 
tinuance of  his  charge,  enter  upon  the  land  charged, 
or  any  part  thereof,  or  into  the  receipt  of  the  rents 
and  profits  thereof,  subject  nevertheless  to  the  right 
of  any  persons  appearing  on  the  register  to  be  prior 
incumbrancers,  and  to  the  liability  attached  to  a  mort- 
gagee in  possession  (/;0  ;.  (2)  he  may  enforce  a  fore-  2.Forcclosure. 
closure   or   sale   of    the   land   charged,  in   the   same 
manner  and  under  the  same   circumstances  in  and 
under  which  he  might  enforce  the  same  if  the  land 
had  been  transferred  to   him    by  way  of   mortgage, 
subject  to  a  proviso  for  redemption   on    payment  of 
the  money  named  at  the  appointed  time  (n) ;    (3)  if  3.  Sale  under 
the  charge  were  made  with  a  power  of  sale,  he  may,  V^T'^^  °^ 
at   any  time   after   the   expiration   of  the   appointed 
time,  sell  and  transfer  the  land  charged,  or  any  part 

(70  Stat.  38  &  39  Vict.  c.  87,  (0  Stat.  60  &  61  Vict.  c.  65, 

.a.  24.  s.  8  (4). 

CO  Stats.  38  &  39  Vict.  e.  S7,  (m)  Stats.  38  &  39  Vict.  c.  87, 

s.  '29;  GO  &  61   Vict.  c.  65,  a.  8  s.  25;  ante,  p.  551. 
,(4);  L.  T.  K.  (1903)  259.  (n)  Sect.  26;  ante,  p.  557. 

(h)  Ante,  j).  643. 
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registered 
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Transfer 
of  charge. 


thereof,  iu  the  same  manner  as  if  he  were  the  regis- 
tered proprietor  of  such  land  (o).  A  chargee,  upon 
obtaining  an  order  for  foreclosure  absolute,  becomes 
absolutely  entitled  in  equity  to  the  land  charged  {p) ; 
and  he  is  entitled,  on  production  of  an  office  copy 
of  the  order  for  foreclosure  absolute,  accompanied 
by  the  certificate  of  charge,  and  if  required  by  the 
registrar  by  the  land  certificate,  to  be  registered  as  the 
proprietor  of  the  land  (r/).  The  effect  of  such  registra- 
tion would  seem  to  be  to  vest  in  him  the  legal  estate  in 
the  land.  Where  a  transfer  is  made  by  the  registered 
proprietor  of  a  charge  in  exercise  of  the  power  of  sale 
conferred  by  the  charge,  the  transfer  may  be  regis- 
tered, and  a  new  land  certificate  issued  to  the  pur- 
chaser, without  production  of  the  former  land  certificate, 
but  the  certificate  of  charge  must  be  produced  or 
accounted  for  (r).  And  on  registration  of  such  a 
transfer,  the  purchaser  appears  to  acquire  the  legal 
estate  in  the  land  sold  (s).  With  regard  to  the 
creation  of  a  statutory  charge  with  power  of  sale, 
the  Land  Transfer  Act,  1897  if),  applied  to  registered 
charges  the  power  of  sale  and  other  powers  given  by 
the  Conveyancing  Act  of  1881  {ii)  to  mortgagees  by 
deed ;  so  that,  as  the  instrument  of  charge  is  a  deed  (r) , 
the  chargee  will  have  all  these  powers  in  the  absence 
of  stipulation  to  the  contrary  («•)•  Subject  to  any 
entry  to  the  contrary  on  the  register,  registered 
charges  on  the  same  land  shall  as  between  themselves 
rank  according  to  the  order  in  which  they  are  entered 
on  the  register,  and  not  according  to  the  order  in 
which  they  are  created  {x) .     The  registered  proprietor 


Co)  Sect.  27. 

(  «)  Ante,  p.  558. 

(g)  L.  T.  K,  (1903)  164;  see 
Weymouth  v.  Davis,  1908,  2  Ch. 
169. 

(r)  Stat.  60  &  61  Vict.  c.  65, 
s.  8  (4). 

(s)  Ante,  pp.  649-652. 

(0  Stat.  60  &  61  Vict.  C  65, 


8.  9  (2). 

(m)  Stat.  44  &  45  Yict.  c.  41, 
ss.  19—24,  except  s.  21  (1,  4); 
ante,  pp.  559 — 561. 

(r)  Ante,  p.  649. 

(w)  See  L.  T.  R.  (1903)  158 
159 

(x)  Stat.  38  &  39  Yict.  c.  87, 
s.  28. 
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of  any  charge  may  transfer  the  charge  to  another 
person  by  instrument  of  transfer  drawn  up  in  the 
prescribed  form,  and  executed  and  attested  as  required 
in  the  case  of  a  transfer  of  land  {ij),  and  completed  by 
entry  on  the  register  of  the  transferee  as  proprietor 
of  the  charge  transferred :  but  until  such  entry  the 
transferor  shall  be  deemed  to  remain  proprietor  of  the 
charge.  On  such  entry  being  made,  the  certificate  of 
charge  must  be  produced  and  indorsed  therewith,  and 
will  then  be  delivered  to  or  deposited  for  the  trans- 
feree. A  registered  transferee  for  value  of  a  charge, 
and  his  successors  in  title,  shall  not  be  affected  l)_y  any 
irregularity  or  invalidity  in  the  original  charge,  of 
which  he  was  not  aware  when  it  was  tranferred  to ; 
him  (c).  The  registered  proprietor  of  a  charge  may  Sub-fhargo. 
also  make  a  registered  charge,  called  a  sub-charge, 
thereon  in  the  same  manner  as  the  registered  pro- 
prietor of  land  can  make  a  registered  charge  thereon  (a), 
and  with  the  like  incidents  {h) ;  and  a  certificate  of  sub- 
charge  will  be  issued  accordingly  (c).  The  cessation  Cessation  of 
of  a  registered  charge  is  required  to  be  notified  on  the  char'ge/'^^* 
register,  at  the  requisition  of  the  registered  proprietor 
of  the  charge,  or  on  due  proof  of  the  satisfaction 
thereof,  by  cancellation  of  the  original  entry  or  other- 
wise; and  thereupon  the  charge  shall  be  deemed  to 
have  ceased  (</).  Nothing  contained  in  any  charge 
shall  take  away  from  the  registered  proprietor  thereof 
the  power  of  transferring  it  by  registered  disposition 
or  requiring  the  cessation  thereof  to  be  noted  on  the 
register,  or  affect  any  registered  dealing  with  land  or 
a  charge  in  respect  of  which  the  charge  is  not  expressly 
registered  or  protected  in  accordance  with  the  Acts  (c). 
The  above  provisions  (/)  appear  to  apply  to  registered 

Cy)  Ante,  p.  649.  (c)  Rule  181. 

(z)  Stat.  38  &  39  Vict.  c.  87,  (d)  Stat.  38  &  39  Vict.  c.  87, 

s.  40,  as  amended  by  00  &  01  Vict.  s.  28  ;  L.  T.  R.  (1903)  17.  166. 

c.  65,  s.  8,  and  First  Schedule.  (e)  Stat.  00  &  01  A'ict.  c.  65, 

(rt)  li.  T.  R.  (1903)  178,  180.  s.  9  (4). 

(6)  Rule  179.  (/)  I.e.,  stats.  38  &  39  Vict.  c. 
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charges  of  nn  annuity  or  other  periodical  payment  (.7) ; 
in  addition  to  wliich  the  chargee  would  appear  to  have 
the  remedies  given  by  sect.  44  of  the  Conveyancing 
Act  of  1881  (h). 


Chiirpc  l)y 
deposit  of 
the  land 
certificate 
or  certificate 
of  charge. 


The  registered  proprietor  of  any  freehold  or  lease- 
hold land  or  of  a  charge  may,  subject  to  any  registered 
estates,  charges  or  rights,  create  a  lien  on  the  land  or 
charge  by  deposit  of  the  land  certificate  or  certificate 
of  charge ;  and  such  lien  shall,  subject  as  aforesaid, 
be  equivalent  to  a  lien  created  by  the  deposit  of 
title-deeds  (i)  or  of  a  mortgage  deed  of  unregistered 
land  by  an  owner  entitled  in  fee  simple  or  for  the  term 
or  interest  created  by  the  lease  for  his  own  benefit,  or 
by  a  mortgagee  beneficially  entitled  to  the  mortgage  (A) . 
And  any  person  with  whom  such  certificate  is  deposited 
as  security  for  money  may  give  notice  of  the  deposit 
to  the  registrar ;  and  such  notice  shall  be  entered  in 
the  Charges  Register,  and  shall  operate  as  the  lodgment 
of  a  caution  (/) . 


Eef];istration 
of  the  pro- 
prietorship of 
incumbrauces 
prior  to  first 
registration. 


Certificate  of 
incumbrance. 


Where  any  person  is  entitled  to  an  incumbrance 
created  prior  to  the  first  registration  of  land(/»)5  he 
may  apply  to  be  registered  as  the  proprietor  of  such 
incumbrance,  and  may  be  so  registered  (;?)•  After 
such  registration,  all  transfers  and  other  dispositions 
of  the  incumbrance  shall  be  entered  in  the  register 
and  made  in  the  same  forms  as  are  required  in  the 
case  of  registered  charges  (o) ;  and  the  incumbrance 
shall  cease  to  be  subject  to  the  jurisdiction  of  any 
local  Deed  Registry  (jj).  On  such  registration  a 
certificate  of  incumbrance  is  issued  to  the  registered 


biT,  ss.  22—28,  40 ;  GO  &  01  Vict. 
c.  Go,  s.  9  (4). 

(g)  Stat.  GO  &  61  A'ict.  c.  05, 
s.  9  (3). 

(h)  Ante,  p.  433. 

(i)  Ante,  p.  5()7. 

(A-)  Stat.  GO  &  61  Vict.  c.  Go, 


s.  8. 

(0  L.  T.  E.  (1903)  243. 

(m)  Ante,  p.  638. 

(»)  L.  T.  R.  (1903)  175. 

(o)  Antfi,  p.  G54. 

(p)  Rules     176,     177 ; 
p.  572. 


(tnte. 
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proprietor  thereof ;  and  after  such  registration  he  can 
create  a  charge  on  the  incumbrance  by  way  of 
registered  sub-charge  or  of  deposit  of  the  certificate  of 
incumbrance,  in  hke  manner  as  the  registered  pro- 
prietor of  a  registered  charge  can  so  deal  with  his 
charge  (7).  After  such  registration,  also,  he  is  enabled 
to  give  effect  to  any  power  of  sale  incident  to  his 
incumbrance  (;)  by  transferring  the  land,  on  which 
the  incumbrance  is  charged,  in  the  same  manner  as  if 
he  were  the  registered  proprietor  thereof  (.s). 

Provision  is  made  for  the  registration,  on  the  death  Transmission 
of  the  sole  proprietor  or  of  the  survivor  of  several  joint  banknii'tcy. 
proprietors  (0  of  any  registered  land  or  charge,  of  the 
persons  entitled  by  law  to  succeed  thereto  (ii).  Where 
the  deceased  proprietor's  estate  or  interest  was  absolute, 
his  legal  personal  representatives  are  entitled  to  be 
registered  in  his  place  (r) ;  or  a  devisee  or  legatee  of 
the  property,  or  a  person  to  whom  the  property  has 
been  appropriated  in  satisfaction  of  a  legacy  or  share 
of  residue,  may  be  registered  as  proprietor  with  the 
personal  representatives'  assent  (ir) ;  and  if  the  deceased 
proprietor  died  intestate,  the  heir  in  the  case  of  free- 
liolds,  and  any  person  entitled  under  the  Statute  of 
]  )istributions  in  the  case  of  leaseholds  or  a  charge, 
may  be  registered  as  proprietor  upon  a  transfer  from 
the  administrator  (.r).  Where  a  settlement  is  created 
by  the  will  of,  or  otherwise  arises  in  consequence  of 
the  death  of,  a  sole  registered  proprietor  of  land,  it 
is  the  duty  of  his  personal  representatives  to  apply  for 

(7)  Rules      178—181;       ante,  tlio  register;  L.  T.  R.  (1903)  191. 
p.  055.  (m)  t?tuts.  .S8  &  39  Vict.  c.  87, 

(r)  Ante,  pp.  559,  5G0.  ss.  41,  42;  60  &  01   Vict.  c.  Go, 

(s)  Stats.  38  &  ;{9  Vict.  c.  87,  ss.  3,  4  (H),  0  (4,  5);   L.  T.  R. 

8.    27;     CO    &    01    Vict.    o.    05,  (1903)183—192. 
ss.  9  (1),  22  (0,  c);  see  2  Wins.  (r)  Stat.  38  &  39  Vict.  c.  87, 

V.  &  I'.  1000—1069,  1117—1123.  s.  42 ;  L.  T.  R.  (1903)  183,  184. 

(0  On    the   deatli    of    one   of  (?o)  Stat.  00  &  01  Viet.  c.  O.*), 

atveral  joint  proprietors,  liis  name  ss.  3,  4  ;  L.  T.  R.  (1903)  185. 
is,  on  production  of  evidence  of  (.i:)  Ante.  pp.  223 — 225. 

his  death,  to  be  withdrawn  from 

W.R.P.  42 


058 


OP   REGISTERED   LAND. 


Position  of 
person 
registered  in 
place  of 
deceased  or 
bankrupt 
proprietor. 


the  registration  of  the  person  entitled  to  be  registered 
as  proprietor,  and  for  the  entry  on  the  register  of 
proper  restrictions  or  inhibitions  (y).  Where  the 
deceased  person  was  a  tenant  for  Hfe  registered  as 
proprietor  of  settled  land(.~),  it  is  the  duty  of  the 
trustees  of  the  settlement  to  apply  for  registration  of 
the  successor  under  the  settlement  as  proprietor,  with 
the  necessary  restrictions  or  inhibitions  (if  any)  (a) ; 
and  on  the  application  of  the  trustees,  such  successor 
may  be  registered  accordingly  (h).  If  the  trustees 
neglect  to  make  such  application,  or  there  are  no  such 
trustees,  any  person  interested  under  the  settlement 
may  apply  for  the  registration  of  a  new  proprietor, 
and  on  inquiry  by  the  registrar  into  the  terms  of  the 
settlement,  and  after  notice  given  to  the  trustees 
(if  any)  and  the  succeeding  tenant  for  life,  and  such 
other  persons  as  the  registrar  shall  think  fit,  the  new 
proprietor  may  be  entered,  with  such  restrictions  and 
inhibitions  as  are  proper  in  the  circumstances  of  the 
case  (e).  Provision  is  also  made  for  the  registration, 
on  the  bankruptcy  of  the  registered  proprietor  of  any 
registered  land  or  charge,  of  the  official  receiver  or 
other  trustee  for  the  time  being  in  the  bankruptcy  as 
proprietor  in  his  place;  and  for  the  registration  of 
the  official  receiver  or  other  trustee,  in  whom  the  land 
or  charge  has  become  vested  under  a  scheme  of 
arrangement  approved  by  a  Court  having  Jurisdiction 
in  bankruptcy  {d).  Any  person  registered  in  the  place 
of  a  deceased  or  bankrupt  proprietor  shall  hold  the 
land  or  charge  in  respect  of  which  he  is  registered 
upon  the  trusts  and  for  the  purposes  to  which  the 
same  is  applicable  by  law,  and  subject  to  any  unregis- 
tered estates,  rights,  interests  or  equities  subject  to 


(w)  Stat.  60  &  61  Vict.  c.  65, 
8.6(5);  T.  L.  K.  (1903)  186. 

(z)  Ante,  p.  647. 

(a)  Stat.  (!0  &  61  Vict.  c.  Go. 
s.  6  (4). 


(6)  L.  T.  R.  (1903)  187—189. 

(c)  L.  T,  R.  (1903)  190. 

((/)  Stat.  38  &  39  Viet.  c.  87. 
ss.  43,  47  ;  L.  T.  K.  (1903)  193— 
200 :  ante,  pp.  278,  279. 
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which  the  deceased  or  bankrupt  proprietor  held  the 
same ;  but,  save  as  aforesaid,  he  shall  in  all  respects, 
and  in  particular  as  respects  any  registered  dealings 
Avith  such  land  or  charge,  be  in  the  same  position  as 
if  he  had  taken  such  land  or  charge  under  a  transfer 
for  a  valuable  consideration  (c). 

Where  a  person  on  whom  the  right  to  be  registered  Transfers  and 

.,  PIT  (.         1  1  Till       charges  before 

as  proprietor  oi  land  or  oi  a  charge  has  devolved  by  registration, 
reason  of  the  death  or  bankruptcy  of  the  registered 
proprietor,  or  has  been  conferred  by  an  instrument  of 
transfer  or  charge  in  accordance  with  the  Acts,  desires 
to  transfer  or  charge  the  land  or  to  deal  with  the 
charge  before  he  is  himself  registered  as  proprietor,  he 
may  do  so  by  an  instrument  in  the  same  form  as  is 
required  for  a  disposition  by  a  registered  proprietor  (_/)  ; 
but  no  registration  of  such  instrument  shall  be  made 
until  the  person  executing  the  same  has  been  regis- 
tered as  proprietor,  or  his  right  to  be  so  registered  has 
been  shown  to  the  satisfaction  of  the  registrar.  Sub- 
ject to  the  provisions  of  the  Act  of  1875  with  regard  to 
registered  dealings  for  valuable  consideration  (g) ,  a 
transfer  or  charge  so  made  shall  have  the  same 
effect  as  if  the  person  making  it  were  registered  as 
proprietor  (A). 

Neither  the  registrar  nor  any  person  dealing  with  Notice  of 

trusts 

registered  land  or  a  charge  shall  be  affected  with  notice 
of  a  trust,  express,  implied  or  constructive ;  and  refer- 
ences to  trusts  shall,  as  far  as  possible,  be  excluded 
from  the  register  (/). 

A  purchaser  of  registered  land  (/.)  shall  not  require  Evidence  of 

title  on  sale 

(e)  Stat.  38  &  39  Vict,  c  S7.  (/)  Stat.  GO  &  (11  Vict.  c.  65, 

B.  4(;.  First  Schedule,  replacing  38  &  39 

(/)  Ante,  p.  (519.  Vict.   c.   87,  s.   83   (1).      Sec   2 

(fir)  Ante,  pp.  (;49— G51.  Wins.  V.  &  V.  1081  sq. 

(h)  Stat.  GO  &  61  Vict.  c.  6"),  (k)  As  to  the  sale  of  registered 

8.  !>  (6);  L.  T.  R.  (1903)  lO:!,  land,  see  2  Wnis.  V.  &  P.  10.58  «(/. 
101. 
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of  registered    any  evidence  of  title  except  (1)  the   evidence  to  l)e 

laud.  1  I    •       1    I  •  • 

obtanied  trom  an  inspection  of  the  register  or  of  a 
certified  copy  of,  or  extract  from,  the  register ;  (2)  a 
statutory  declaration  as  to  the  existence  or  otherwise 
of  matters  which  are  declared  by  sect.  18  of  the  Act 
of  1875  and  by  the  Act  of  1897  not  to  be  incmn- 
brances  (/)  ;  (3)  if  the  proprietor  of  the  land  is 
registered  with  an  absolute  title,  and  there  are  incum- 
brances entered  on  the  register  as  subsisting  at  the 
first  registration  of  the  land,  either  evidence  of  the 
title  to  those  incumbrances  or  evidence  of  their  dis- 
charge from  the  register ;  (4)  where  the  proprietor  of 
the  land  is  registered  with  a  qualified  title,  the  same 
evidence  as  above  provided  in  the  case  of  absolute 
title,  and  such  evidence  as  to  any  estate,  right  or 
interest  excluded  from  the  effect  of  the  registration  (m) 
as  a  purchaser  would  be  entitled  to  if  the  land  were 
unregistered ;  (5)  if  the  land  is  registered  with  a 
possessory  title,  such  evidence  of  the  title  subsisting 
or  capable  of  arising  at  the  first  registration  of  the 
land  (»)  as  the  purchaser  would  be  entitled  to  if  the 
land  were  unregistered.  Where  the  vendor  of  regis- 
tered land  is  not  himself  registered  as  proprietor  of 
the  land  or  of  a  charge  giving  a  power  of  sale  over  the 
land,  he  shall,  at  the  request  of  the  purchaser  and  at 
his  own  expense,  and  notwithstanding  any  stipulation 
to  the  contrary,  either  procure  the  registration  of  him- 
self as  proprietor  of  the  land  or  of  the  charge,  as  the 
case  may  be,  or  procure  a  transfer  from  the  registered 
proprietor  to  the  purchaser.  In  the  absence  of  special 
stipulation,  a  vendor  of  land  registered  with  an 
i  absolute  title  shall  not  be  required  to  enter  into  any 
covenant  for  title,  and  a  vendor  of  land  registered  with 
a  possessory  or  qualified  title  shall  only  be  required  to 
covenant  against  estates  and  interests  excluded  from 

(Z)  Ante,  p.  643,  n.  (h).  (n)  See  ante,  pp.  645,  64G. 

(m)  Seeonfe,  pp.645,  646. 
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the  effect  of  registration  (o),  and  the  implied  covenants 
under  sect.  7  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (j)),  shall  be  construed  accord- 
ingly ((/).  Where  a  land  certificate  has  been  issued,  Delivery 
the  vendor  shall  deliver  it  to  the  purchaser  on  com-  certificate, 
pletion  of  the  purchase,  or,  if  only  a  part  of  the  land 
comprised  in  the  certificate  is  sold,  he  shall,  at  his 
own  expense,  produce  or  procure  the  production  of  the 
certificate,  as  required  by  the  Land  Transfer  Act, 
1897,  for  the  completion  of  the  purchaser's  registra- 
tion. Where  the  certificate  has  been  lost  or  destroyed, 
the  vendor  shall  pay  the  costs  of  the  proceedings  re- 
quired to  enable  the  registrar  to  proceed  without  it  (/•). 

On  every  application  to  register  land  with  an  abso-  s^ucccssion 
lute  title,  or  to  register  a  transmission  of  land,  the  duty  charj^ed 
registrar  shall  inquire  as  to  succession  duty  and  estate  o|^J|'S'stcred 
duty  (.s) ;  and  if  it  appears  that  there  is,  or  is  capable 
of  arising,  any  such   liability  to   succession  duty  or 
estate  duty  as  would  affect   the   purchaser  from  the 
person  to  be  registered  as  proprietor  if  the  land  were 
unregistered  (.s),  the  registrar  shall  enter  notice  of  the  i 
liability  on  the  register  in  the  prescribed  manner  (0- 
Succession  duty  and  estate  duty  shall  not  (a)  unless  so 
noted  on  the  register,  or  (b)  unless  in  the  case  of  a 
possessory  title  the  liability  to  the  duty  was,  at  the  ' 
date  of  the  original  registration  of  the  land,  subsisting 
or  capable  of  arising,  or  (c)  unless  in  the  case  of  a 
qualified  title  the  liability  to  the  duty  was  included  in 
the  exceptions  made  on  such  original  registration  of 
the  land  (u),  affect  a  bona  Jhlc  registered  purchaser  for 
full  consideration  in  money  or  money's  worth,  although 

(o)  See  ante,  pp.  045,  640.  h.  8  (2)  ;  see  anie,  p.  651. 

(p)  Ante,   pp.    009,    010,   022,  (s)  Ante,   pp.    243,    204—207, 

020.  418,419. 

iq)  Stat.  00  &  01  Vict.  c.  05,  (t)  t-w;  L.  T.  R.  (1903)  20j^— 

8.10.  211. 

(r)  Stut.  no  &  01  Vict.  c.  05,  («)  yln/e,  pp.  G;i9,  040. 
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he  may  have  received  extraneous  notice  of  the  Hahility 
in  respect  thereof  (/). 


Instruments 
or  nppli- 
Ciitions 
delivered  for 
registration 
take  eflfcct 
as  from  the 
time  of  sueh 
delivery. 


Priority 
notice. 


Where  instruments  or  apphcations  are  dehvered  at 
the  registry  with  the  proper  Inland  Revenue  and  Land 
Registry  fee  stamps  (w)  afSxed  thereto  or  impressed 
thereon,  accompanied  when  necessary  by  the  land 
certificate  or  certificate  of  charge  (x),  they  shall  be 
examined  by  an  officer  of  the  registry,  and  if  certified 
by  him  as  capable  of  registration,  they  shall  be  entered 
in  a  book  in  the  order  in  which  they  are  delivered. 
The  registration  shall  then  be  completed  as  of  the  day 
on  which,  and,  in  the  absence  of  direction  or  inference 
to  the  contrary  in  or  from  the  instruments  or  appli- 
cations themselves,  of  the  priority  in  which  the 
instruments  or  applications  were  delivered  (//).  But 
the  registered  proprietor  of  land  or  of  a  charge,  or  his 
solicitor,  or  with  his  consent  in  writing,  any  other 
person  or  his  solicitor,  may  lodge  at  the  registry  a 
notice  (called  a  priority  notice)  reserving  priority  for 
a  specified  instrument  or  for  a  specified  application 
intended  to  be  subsequently  made.  The  notice  shall 
be  accompanied  by  the  land  certificate  or  certificate  of 
charge,  and  shall  be  entered  on  the  register,  and  the 
certificate  shall  be  indorsed  accordingly.  If  within 
fourteen  da^^s  from  the  lodging  of  the  notice  or  such 
further  time  as  the  registrar  shall  think  fit,  the 
specified  instrument  or  application  is  delivered  for 
registration,  it  shall  be  registered  with  priority  to  any 
other   instrument  or  application   affecting   the   same 


(v)  Ftat,  ()0  &  61  Vict.  c.  65, 
s.  13.  These  provisions  do  not,  it 
will  be  observed,  expressly  apply 
to  registered  charges ;  but  it  is 
presumed  that  the  registered  pro- 
prietor of  a  registered  charge 
would  be  held  to  be  a  purchaser 
to  the  extent  of  the  charge.  The 
above-mentioned  provisions  of 
sect.  18  of  the  Act  of  1875  with 


regard  to  succession  duty  apply 
to  registered  charges ;  ante,  p. 
643,  n. ;  stat.  38  &  39  Vict.  c.  87, 
s.  83  (9). 

(tc)  See  ante,  p.  649,  n.  (i) ; 
Land  Transfer  Fee  Order,  1903, 
r.  3. 

(x)  Ante,  pp.  651,  n.  (a),  653. 

iy)  L.  T.  K.  (1903)  111. 
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land  or  charge  which  may  have  been  deHvered  in  the 
meantime.  On  the  expiration  of  tlie  period  fixed,  as 
aforesaid,  for  the  operation  of  the  notice,  it  may  he 
cancelled  (:).  On  the  purchase  of  part  of  the  land  rrovisionai 
comprised  in  a  registered  title,  the  purchaser  may  he  "  ' 
registered  provisionally  as  proprietor  of  the  land ;  and 
such  registration  may  be  afterwards  completed  (as  on 
payment  of  the  purchase  money),  or  if  necessary, 
cancelled  (a). 

Provision  is  made  for  the  registration,  as  annexed  Annexation 
to  any  registered  land,  of  a  condition  that  such  land  or  ^^  registered 
any  specified  portion  thereof  is  not  to  be  built  on,  or  is  land, 
to  be  or  not  to  be  used  in  a  particular  manner,  or  of 
any  other   restrictive   condition   capable   of   affecting 
assigns,  by  way  of  notice  (/>) ;  and  on  registration  of 
such  a  condition  the  proprietor  and  every  transferee, 
and  every  other  person  deriving  title  from  him,  shall 
be  deemed  to  be  affected  with  notice  thereof.     Any 
such   condition   may,    however,   be    modified   or   dis- 
charged by  order  of  the  Court,  on  proof  to  the  satis- ' 
faction  of  the  Court  that  such   modification  will   be 
beneficial  to  the  persons  principally  interested  in  the 
enforcement  of  such  condition  (r). 

With  respect  to  the  notices,  cautions,  inhibitions  Notices, 
and  restrictions,  by  which  the  rights  of  persons  en-  inhibitio'ns 
titled   to   any   unregistered    estates    or    interests   in  ^J^'^  restric- 

...     tions. 

registered  land  may  be  protected  {d)  : — Provision  is 
made,  as  we  have  seen  (r),  for  entiy  in  the  register  of 
incumbrances  prior  to  registration,  and  of  notice  of 

(z)  L.  T.  K.  (190:])  117.  c.  65,  First  Schedule.  SeeGround 

(a)  L.  T.  It.  (190:j)  157.  As  Eent  Development  Co.  v.  Wext, 
to  the  completion  of  sales  df  1902,  1  Cli.  674  ;  li  "\Vms.  V.  &  V. 
registered  land,  see  2  Wms.  V.  &  1085,  1110,  1111. 

r.  1074—1081.  (d)  Ante,  yp.  »J47,  G49,  6."")G. 

(b)  Ante,  pp.  188.  (e)  Ante,  pp.  6:^8,  G43,  n.  (/t), 

(c)  Stat.  :58  &  89  Vict.   c.  87,  G56. 
8.  84,  amended  by  60  &  61  Vict. 
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Notice  of 
lease  or 
afi^i'ccmcnt. 
for  lease. 


Notice  of 
estate  in 
dower  or  by 
curtesy. 


such  liabilities,  rights  and  interests  as  are  by  the  Acts 
declared  not  to  be  incumbrances  (/),  and  of  a  deposit 
of  the  land  certificate  or  a  certificate  of  charge.  Be- 
sides this,  any  lessee  or  other  person  entitled  to  or 
interested  in  a  lease  or  an  agreement  for  a  lease  of 
registered  land,  where  the  term  granted  is  for  or 
determinable  on  a  life  or  lives,  or  exceeds  twenty-one 
years,  or  where  the  occupation  is  not  in  accordance 
with  the  lease  or  agreement,  may  apply  for  registra- 
tion of  notice  of  the  lease  or  agreement;  and  when 
such  notice  is  registered,  every  registered  proprietor  of 
the  land,  and  every  person  deriving  title  through  him, 
except  proprietors  of  incumbrances  registered  prior  to 
the  registration  of  such  notice,  shall  be  deemed  to  be 
affected  with  notice  of  the  lease  or  agreement  as  an 
incumbrance  on  the  land  in  respect  of  which  the 
notice  is  entered  {g).  Such  notice,  however,  cannot  be 
registered  without  the  concurrence  of  the  registered 
proprietor  of  the  land,  except  under  an  order  of  the 
Court  {h).  Any  person  entitled  to  an  estate  in  dower  (/) 
or  by  the  curtesy  ( A)  in  any  registered  land  may  apply 
for  registration  of  notice  of  such  estate;  and  such 
registration  shall  be  made,  if  the  registrar  shall  be 
satisfied  with  the  applicant's  title  to  such  estate ;  and 
such  estate,  when  so  registered,  shall  be  an  incum- 
brance appearing  on  the  register,  and  shall  be  dealt 
with  accordingly  (/) . 


Caution  Any  person  interested  under  any  unregistered  in- 

rf'^istcrcd        struuient   or   as   a   judgment   creditor,   or   otherwise 
dealings  with  howsoever,  in  any  land  or  charge  registered   in  the 

registered  '  ./  o  o 

land.  name  of  any  other  person,  may  lodge  with  the  registrar 

a  caution  against   registered   dealings   therewith  (/«), 


(/)  L.  T.  K.  (1903)  208-215. 

(g)  Stat.  38  &  39  Viet.  c.  87, 
8.  50;  see  L.  T.  R.  (11)03)  201— 
20G. 

(A)  Scot.  51. 

{i)  Ante,  p.  328. 


Qi)  Ante,  pp.  307,  313,  316, 
318. 

(Z)  Stat.  38  &  39  Viet.  c.  87, 
s.  ^2. 

(??»)  Provided  that  a  person 
interested  under  a  lease  or  au 
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the  effect  of  wliicli  is  that  the  registrar  shall  not  with- 
out tlie  cautioner's  consent  register  any  dealing  with 
such  land  or  charge  until  he  has  served  notice  upon 
the  cautioner,  warning  him  that  his  caution  will  cease 
to  have  effect  after  the  expiration  of  the  time  (n)  men- 
tioned in  the  notice,  and  such  time  has  expired  (a).   At  Cuutioner 
any  time  before  the  expiration  of  the  period  limited  "'(,"^0  why  the 
by  the  notice,  or  such  extension  thereof  as  may  be  caution 
granted  by  the  registrar,   the   cautioner    may  show  continue  or 
cause  (]))  why  the  caution   should   continue   to   have  ^^^^  '^[Tn^^h 
effect,  or  why  the  dealing  should  not  be  registered — as,  registered, 
for  instance,  that  it  has  been  obtained  by  fraud  or 
mistake,  or  that  it  is  inconsistent  with  a  prior  dealing 
or  with  some  adverse  right  or  ecjuity  (7).     The  regis-  And  the 
trar  may  thereupon  either  order  that  the  caution  shall  mak'e  anVrckr 
thenceforth   cease  to  have  effect  and  that  the  entry  thereon, 
thereof  on  the  register  be  cancelled,  or  he  may  appoint 
a  time  for  the  registered  proprietor  or  the  applicant 
for  registration,  as  the  case  may  be,  and  the  cautioner, 
and   such   other  persons  (if   any)  as   he   may  deem 
expedient,  to  appear  before  him.     And  after  hearing 
all  such  persons,  and  serving  such  notices  (if  any)  as  i 
he  shall  1  think  necessary,   the   registrar   shall   make  ■ 
such  order  in  the  matter  as  he  shall  think  just ;  as,  for 
instance,  that  the  caution  shall  continue  to  have  effect,  ' 
or  that  it  shall  cease  to  have  effect  and  tliat  the  entry 
thereof  on  the  register  be  cancelled,  or  tliat  the  regis- 
tration be  refused  either  with  or  without  an  inhibition 
against  registration  at  any  future  time,  or  that  it  be 
completed  forthwith,  or  after  an  interval,  or  that  it  be 

agreement  i'or  a  lease,  or  (.'ntitleil  (o)  Sect.    54  ;  Beu   ss.    55,   64  ; 

to  an  estate  in  dower  or  Ly  tiio  L.  T.  K.  (1903)  232. 

curtesy,  of  which  notice  has  been  (p)  l>y   r.  21! I,  cause   may  bo 

registered  (ante,   p.   (J(ilJ),    shall  shown   either    by    the   cautioner 

not  be  entitled  to  a  caution  in  iii)p(:iring  bil'ore  the  rciristrar  or 

respect   thereof;    stat.   H8   &   hd  by    his   delivering,'    a    statement 

Vict.  c.  S7,  H.  53;  see  L.  T.  li.  in  writing,  signed  liv  him  or  his 

(1903)  22C,,  221.  solicitor,  setting  forth"  the  grounds 

(?()  Fourteen  days,  as  a  rule  ;  on  whicii  cause  is  shown. 

L.  T.  li.  (1903)  229.  (rj)  L.  T.  ii.  (1903)  230. 
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completed  conditionally  or  with  some  modification,  or 
subject  to  the  prior  registration  of  a  dealing  in  favour 
of  the  cautioner,  or  subject  to  some  notice,  condition, 
restriction,  or  inhibition  under  the  Acts.  The  registrar 
may  refer  the  matter,  at  any  stage,  or  any  question 
arising  thereon,  for  the  decision  of  the  Court  (r). 

Caution  A  caution  may  also  be  lodged  against  the  registra- 

reATtration  (f  ^^^^^  °^  ^'^'^J  land,  wliich  is  uot  already  registered,  by 
unregistered  any  person  having  or  claiming  such  an  interest  in  the 
land  as  entitles  him  to  object  to  any  disposition  thereof 
being  made  without  his  consent  (.s).  The  effect  of  such 
a  caution  is  that  registration  shall  not  be  made  of  such 
land  until  notice  has  been  served  on  the  cautioner  to 
appear  and  oppose  such  registration,  and  the  pre- 
scribed tmie  (t)  has  elapsed  since  the  date  of  the 
service  of  such  notice,  or  the  cautioner  has  entered  an 
appearance,  which  may  last  happen  (») .  Any  person 
who  lodges  a  caution,  whether  against  registered 
dealings  or  registration,  without  reasonable  cause,  is 
liable  to  make  compensation  to  any  person  who  has 
sustained  damage  thereby  (r). 

luhibitions.  The  Court,  or,  subject  to  an  appeal  to  the  Court, 

the  registrar,  upon  the  application  of  any  person 
interested  in  relation  to  any  registered  'land  or  charge, 
may,  after  directing  such  inquiries  (if  any)  to  be  made, 
and  notices  to  be  given,  and  hearing  such  persons  as 
the  Court  or  registrar  thinks  expedient,  issue  an  order 
or  make  an  entry  inhibiting  for  a  time,  or  until  the 
occurrence  of  an  event  to  be  named  in  such  order  or 
entry,  or  generally  until  further  order  or  entry,  any 
dealing  with  any  registered  land  or  registered 
charge  (?r). 

(r)  L.  T.  R.  (1903)  231.  L.  T.  E.  (1903)  91. 

(s)  Stat.  38  and  39  Vict.  c.  87,  (m)  Stat.  38  &  39  Vict.  c.  87, 

s.  60  ;  sec  s.  61  ;  L.  T.  R.  (1903)  s.  62 ;  see  s.  64. 
88—94.  ((•)  Sects.  56,  63. 

(t)  Fourteen  days,  as  a  rule;  (tp)  Stat.  38  &  39  Vict.  c.  87, 
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Where  the  registered  proprietor  of  any  hiiul  or  Restrictions, 
charge  is  desirous  to  place  restrictions  on  transfei-ring 
or  charging  sucli  land  or  charge,  such  proprietor  ma}' 
apply  to  the  registrar  to  make  an  entry  in  the  register 
that  no  transfer  shall  be  made  of,  or  charge  created 
on,  such  land  or  charge,  unless  the  following  things, 
or  such  of  them  as  the  proprietor  may  determine,  are 
done  (that  is  to  say) :  (1)  unless  notice  of  any  applica- 
tion for  a  transfer  or  for  the  creation  of  a  charge  is 
transmitted  by  post  to  such  address  as  he  may  specify 
to  the  registrar ;  (2)  unless  the  consent  of  some  person 
or  persons,  to  be  named  by  such  proprietor,  is  given 
to  the  transfer  or  the  creation  of  a  charge ;  (3)  unless 
some  such  other  matter  or  thing  is  done  as  may  be 
required  by  the  applicant  and  approved  by  the 
registrar  (./) .  The  registrar  thereupon  makes  a  note 
of  such  directions  on  the  register,  and  then  no  transfer 
shall  be  made  or  charge  created  except  in  conformity 
with  such  directions,  which  may,  however,  at  any  time 
be  withdrawn  or  modified  at  the  instance  of  all  persons 
for  the  time  being  appearing  by  the  registry  to  be  in- 
terested therein,  and  are  subject  to  be  set  aside  by 
order  of  the  Court  (i/).  As  we  have  seen  (z),  on  the 
registration  of  settled  land,  such  restrictions  or  in- 
hibitions are  to  be  entered  on  the  register  as  may  ])e 
prescribed  or  expedient.  Thus  where  the  tenant  for  life 
is  registered  as  proprietor  and  there  are  trustees  for 
the  purposes  of  the  Settled  Land  Acts  (a),  restrictions 
are  entered  that,  except  under  an  order  of  the  registrar, 
no  transfer  of  the  land  is  to  be  made  except  on  sale  or 
exchange,  the  purchase-moneys  on  sale  being  paid  to 
such  trustees  or  into  Court,  and  no  transfer  is  to  be 
registered  of  the  principal  mansion  house  and  lands 

s.  57  ;  seo  L.  T.  R.  (lOOS)  2:}1—  (190;!)  24(». 

230.  ((/)  Stilt.  .",8   &  r.9  Vict,  c.  87, 

(a;)  Stat.  .38  ami  39  Vict.  c.  87,  s.  ;")-.». 
s.  58,  as  amended  by  00  &  Gl  Vict.  (z)  Ante,  p.  G47. 

c.  65,  First  Schedule ;  see  L.  T.  R.  (a)  Ante,  p.  121. 
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Restriction 
on  entry  of 
joint 
l^roprictors. 


usually  occupied  therewith  without  the  consent  of  the 
trustees  or  an  order  of  the  Court  (/;).  Where  two  or 
more  persons  apply  to  be  registered  as  joint  proprietors 
of  land  or  of  a  charge,  an  entry  is  to  be  made  in  the 
register  that  when  their  number  is  reduced  to  one,  no 
registered  disposition  of  the  land  or  charge  shall  be 
made  except  under  an  order  of  the  registrar  after  an 
inquiry  into  title  or  an  order  of  the  Court.  But  such 
an  entry  need  only  be  made  where  the  deed  or  instru- 
ment, by  virtue  of  which  the  joint  proprietors  are 
registered,  shows  an  intention  that  the  survivor  of 
them  shall  not  have  power  to  dispose  of  the  land  or 
charge,  or  where  the  registrar  for  any  special  reason 
considers  that  such  an  entry  would  be  desirable. 
Such  an  entry  may,  however,  be  made  at  any  time 
with  the  joint  proprietors'  consent  (c). 


Ecctification 
of  the 
register. 


Subject  to  any  estates  or  rights  acquired  by  registra- 
tion in  pursuance  of  the  Acts  (d),  where  any  Court  of 
competent  jurisdiction  has  decided  that  any  person  is 
entitled  to  any  estate,  right  or  interest  in  or  to  any 
registered  land  or  charge,  and  as  a  consequence  of  such 
decision  such  Court  is  of  opinion  that  a  rectification  of 
the  register  is  required,  such  Court  may  make  an  order 
directing  the  register  to  be  rectified  in  such  manner 
as  it  thinks  just  (r).  Subject  to  any  estates  or  rights 
acquired  by  registration  in  pursuance  of  the  Acts  ( /'), 
if  any  person  is  aggrieved  by  any  entry  made,  or  by  the 
omission  of  any  entry  from  the  register  under  the  Acts, 
or  if  default  is  made,  or  unnecessary  delay  takes  place  in 
making  any  entry  in  the  register,  any  person  aggrieved 
by  such  entry,  omission,  default  or  delay  may  apply  to 


(6)  Ante,  p.  123;  L.  T.  E. 
(1903)  81. 

(c)  Stat.  38  &  39  Vict.  c.  87, 
s.  83  (3).  as  amended  by  GO  &  61 
Vict.  c.  65.  First  Schedule;  L.T.E. 
(19U3)  22-1,  225. 


(cO  Ante,  pp.  613—648. 

(e)  Stat.  38  &  39  Vict.  c.  87, 
s.  95;  see  A.-G.  v.  Odell  1908, 
2  Ch.  47,  7.3,  78,  as  to  this  and 
the  following  sections. 

(/)  Ante,  pp.  043—018. 
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the  Court  in  the  prescribed  manner  for  an  order  that 
the  register  may  be  rectified,  and  the  Court  may  either 
refuse  such  apphcation  with  or  without  costs,  to  be  paid 
by  the  apphcant,  or  it  may,  if  satisfied  of  the  justice 
of  the  case,  make  an  order  for  the  rectification  of  the 
register  {g).  Subject  to  the  provisions  of  the  Acts  with  Fraudulent 
respect  to  registered  dispositions  for  vahiable  considera-  ^^'^'"^'  ^'^°^" 
tion  (//),  any  disposition  of  land,  or  of  a  charge  on  land, 
which,  if  unregistered,  would  be  fraudulent  and  void, 
shall,  notwithstanding  registration,  be  fraudulent  and 
void  in  like  manner  (/).  Where  any  error  or  omission  Ri^ht  to 
is  made  in  the  register,  or  where  any  entry  in  the  ee,uin  casca. 
register  is  made  or  procured  by,  or  in  pursuance  of, 
fraud  or  mistake,  and  the  error,  omission  or  entry  is 
not  capable  of  rectification  under  the  Act  of  1875,  any 
person  suffering  loss  thereby  shall  be  entitled  to  be  in- 
demnified in  the  manner  provided  in  the  Act  of  1897  (,/). 
Provided  that  where  a  registered  disposition  would,  if 
unregistered,  be  absolutely  void,  or  where  the  effect  of 
such  error,  omission  or  entry  would  be  to  deprive  a 
person  of  land  of  which  he  is  in  possession,  or  in  receipt 
of  the  rents  and  profits,  the  register  shall  be  rectified, 
and  the  person  suffering  loss  by  the  rectification  shall 
be  entitled  to  the  indemnity  (/.).  A  person  shall  not  be 
entitled  to  indemnity  for  any  loss  where  he  has  caused, 
or  substantially  contributed  to  the  loss  by  his  act, 
neglect  or  default ;  and  the  omission  to  register  a  suffi- 
cient caution,  notice,  inhibition  or  other  restriction  to 
protect  a  mortgage  by  deposit  or  other  equitable  interest, 
or  any  estate  or  interest  created  under  sect.  49  of  the 
Act  of  1875  (/),  shall  be  deemed  neglect  within  the 
meaning  of  this  sub-section  {m).  Where  the  register  is 
rectified  under  the  Act  of  1875,  by  reason  of  fraud  or 

(,/)  Stat.  38   &  ?A)  Vict.  c.  87,      s.  7  (1):  soc  A.-G.  v.  OiMJ,  1'.108, 
s.  y'o.  2  Ch.  47,  C4,  70—7;"),   78.   as  to 

(7t)  Ante,  pp.  049 — (!52.  this  section. 

(i)  Stat.  :!8   &  .39  Vict.  c.  87,  (/.•)  Sect.  7  (2). 

s.  98.  (/)  Ante,  p.  (349. 

(0  Stat.  r.O  .^    CI  Vict.  c.  fi.l.  (m)  Sect.  7(3). 
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mistake  which  has  occurred  in  a  registered  disposition 
for  vahiable  consideration,  and  which  the  grantee  was 
not  aware  of,  and  could  not  by  the  exercise  of  reasonable 
care  have  discovered,  the  person  suffering  loss  by  the 
rectification  shall  likewise  be  entitled  to  indemnity  under 
this  section  (n).  The  registrar  may,  if  the  applicant 
desires  it,  and  subject  to  an  appeal  to  the  Court,  deter- 
mine whether  a  right  to  indemnity  has  arisen  under  this 
section,  and,  if  so,  award  indemnity.  In  the  event  of 
an  appeal  to  the  Court,  the  applicant  shall  not  be 
required  to  pay  any  costs  except  his  own,  even  if 
unsuccessful,  unless  the  Court  shall  consider  that  the 
appeal  is  unreasonable  (o) .  Where  indemnity  is  paid 
for  a  loss,  the  registrar,  on  behalf  of  the  Crown,  shall 
be  entitled  to  recover  the  amount  paid  from  any  person 
who  has  caused  or  substantially  contributed  to  the  loss 
by  his  act,  neglect  or  default  (p).  A  claim  for  indemnity 
under  this  section  shall  be  deemed  a  simple  contract 
debt,  and  for  the  purposes  of  the  Limitation  Act,  1623, 
the  cause  of  action  shall  be  deemed  to  arise  at  the  time 
when  the  claimant  knows,  or  but  for  his  own  default 
might  know,  of  the  existence  of  his  claim.  This  section 
shall  apply  to  the  Crown  in  like  manner  as  it  applies  to 
a  private  person  (q).  The  Act  of  1897  0')  established 
an  insurance  fund  for  providing  indemnity  to  persons 
injured  in  the  manner  above  mentioned. 

As  to  A  title  to  registered  land  adverse  to,  or  in  derogation 

acquiring  a      ^f   ^j     ^-^jg  q£  ^j^g  registered  proprietor  shall  not  be 

title  to  regis-         '  . 

tered  land  by  acquired  by  any  length  of  possession,  and  the  registered 
poJs^eTsion.  proprietor  may  at  any  time  make  an  entry  or  bring  an 
action  to  recover  possession  of  the  land  accordingly  (s). 
Provided  that  where  a  person  would,  but  for  the  pro- 
visions of  the  Act  of  1875  or  of  this  section,  have 
obtained  a  title  by  possession  to  registered  land,  he  may 

(n)  Sect.  7  (4).  (g)  Sect.  7  (7). 

(o)  Sect.  7  (3).  (r)  Sect.  21. 

(p)  Sect.  7  (6).  (•«)  See  ante.  pp.  579—584. 
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apply  for  an  order  for  rectification  of  the  register  under 
sect.  95  of  the  Act  of  1875  (0,  and  on  such  apphcation 
the  Court  may,  subject  to  any  estates  or  rights  acquired 
by  registration  for  vahiable  consideration  in  pursuance 
of  the  Acts,  order  the  register  to  be  rectified  accordingly. 
And  provided  also  that  this  section  shall  not  prejudice, 
as  against  any  person  registered  as  first  proprietor  of 
land  with  a  possessory  title  only  (ii),  any  adverse  claim 
in  respect  of  length  of  possession  of  any  other  person 
who  was  in  possession  of  such  land  at  the  time  when 
the  registration  of  such  first  proprietor  took  place  (r). 

The  register  of  each  title  consists  of  three  portions  :  The  register, 
the  Property  Eegister,  the  Proprietorship  Kegister,  and         i^iivuled. 
the  Charges  Kegister  (x).     The  Property  Register  con-  fj^^jftg^P'''*^' 
tains  the  description  of  the  land  comprised  in  the  title,  1 
with  a  reference  to  the  filed  plan  thereof,  and  such  notes 
as  have  to  be  entered  relating  to  the  ownership  of  the 
mines  and  minerals ;    to  exemption  from  any  of  the 
liabilities,  rights  and  interests  mentioned  in  sect.  18 
of  the  Act  of  1875,  as  amended  by  the  Act  of  1897  (y) ; 
to  easements,  rights  to  profits  a  prendre,  conditions  and 
covenants  for  the  benefit  of  the  land,  and  other  like 
matters  (z).     The   Proprietorship  Register  states  the  The  Pro- 
nature  of  the  title,  and  contains  the  name,  address  and  i[cgisier.'^ 
description  of  the  proprietor  of  the  land,  and  cautions, 
inhibitions  and  restrictions  aftecting  his  right  of  dis- 
posing  thereof  (rt).      The  Charges   Register   contains  IThe  Charges 
incumbrances  prior  to  registration,  and  also  subsequent     '^^^^ 
charges  and  other  incumbrances  (including  notices  of 
leases  and  of  estates  in  dower  or  by  the  curtesy  (/>)),  and 
such  notes  as  have  to  be  entered  relating  to  covenants, 
conditions   and   other   i-ights  adversely  affecting   the 

(0  Ante,  p.  GG8.  (j/)  Ante,  p.  (J43,  n.  (h). 

(w)  Sec  ante,  pp.  Gi3— G4")  («)  L.  T.  R.  (IDOLi)  :{. 

(v)  Stat.  GO  &  Gl  Vict.  c.  G.">.  («)  Rule  G. 

8.  12.  (ft)  Ailtr,  p.  GG?>. 
(x)  T..  T.  R.  (1903)  2, 
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land  ((') :  and  also  contains  all  such  dealings  with  regis- 
tered charges  and  incumln-ances  as  are  capable  of  regis- 
tration {(l).  In  the  case  of  leasehold  land,  a  reference 
to  the  registered  lease,  and  such  particulars  thereof, 
and  of  the  exceptions  or  reservations  therefrom  (if  any), 
as  the  applicant  may  desire  and  the  registrar  approve, 
and  a  reference  to  the  lessor's  title,  if  registered,  are 
entered  in  the  Property  Kegister  (c).  The  title  to  each 
registered  property  bears  a  distinguishing  number  (/) . 
In  districts  where  registration  of  title  is  compulsory,  the 
registers  of  the  title  are  bound  in  volumes  according  to 
the  parishes  where  the  lands  registered  lie  (g) .  There 
are  also  kept  in  the  registry  an  index  map  showing  the 
position  and  extent  of  every  registered  property,  and  a 
separate  index  map  of  leasehold  titles  and  lands  affected 
by  the  registration  of  incorporeal  hereditaments,  an 
index  of  proprietors'  names  (/;),  and  a  list  of  pending  ap- 
plications to  enter  land  in  the  register  (/).  Of  these  the 
index  maps  and  list  of  pending  applications  are  open  to 
public  inspection  :  but  the  index  of  proprietors'  names 
is  open  to  the  inspection  of  the  registered  proprietors 
only ;  provided  that  if  any  person  shall  satisfy  the 
registrar  that  he  is  interested  generall}'  in  the  property 
of  any  proprietor — for  instance,  as  his  trustee  in  bank- 
ruptcy or  executor  or  administrator — he  may  inspect 
that  index  also  (/<) .  No  entry  in  the  register  is  to  be 
inspected  except  by  or  under  the  authoritj^  of  some 
person  interested  in  the  land  or  charge  to  which  the 
entry  refers  (/).  The  ordnance  map  is  the  basis  of 
all  registered  descriptions  of  land  (m) .  A  plan  of  the 
land  registered  is  required  to  be  filed  on  regis- 
tration (n). 


(c)  Ante.  p.  6G3. 

(cO  L.  T.  R.  (1903)  7. 

(p)  Rule  5. 

(/)  Rule  2. 

(f/)  Rule  9. 

(h)  Rule  12. 

(?)  Rule  13. 


(h)  Rule  14. 

(0  Stat.  GO  &  61  Viet.  c.  65, 
s.  22  (7);  see  L.  T.  R.  (1903) 
28-1  sq. 

(»n)  Stat.  60  &  61  Vict  c.  65, 
s.  14  (2) ;  L.  T.  R.  (1903)  269  sq. 

(n)  L.  T.  R.  (1903)  2. 
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The  provisions  of  the  Act  of  1897  as  to  compulsory  Compulsory 
registration  have  been  stated  in  earHer  parts  of  this  registrutiou. 
book  (o) .     The  Act  provides  Qj)  that  nothing  therein  Exceptions 
shall  render  compulsory  the  registration  of  the  title  to 
an  incorporeal  hereditament,  or  to  mines  or  minerals 
apart  from  the  surface,  or  to  a  lease  having  less  than 
forty  years  to  run  (7),  or  two  lives  yet  to  fall  in,  or  to 
an  undivided  share  in  land,  or  to  freeholds  intermixed 
with  and  indistinguishable  from  lands  of  other  tenure, 
or  to  corporeal   hereditaments  parcel  of  a  manor  (/■) 
and  included  in  a  sale  of  a  manor  as  such. 

Where  a  person  having  the  right  to  apply  for  regis-  Transfer  or 
tration  as  first  proprietor  of  land  desires  to  transfer  unregistpred 
or  charge  the  land  before  he  is  himself  registered  as  i=ii^P"oi"to 

'^  _  0  registnition. 

proprietor,  he  may  do  so  in  the  manner,  and  subject 
to  the  conditions,  which  would  be  applicable  if  he  were 
in  fact  the  registered  proprietor.  Subject  to  any  prior 
rights  obtained  by  registration  under  the  Acts  and 
Eules,  a  transfer  or  charge  so  made  shall,  when  com- 
pleted by  registration,  have  the  same  effect  as  if  the 
person  making  it  were  registered  as  proprietor.  Pro- 
vided that  a  charge  shall  not  be  accepted  for  regis- 
tration until  an  application  has  been  made  for  the 
registration  of  the  land  to  which  it  relates,  and  if  the 
application  for  registration  of  the  land  is  subsequently 
refused,  or  withdrawn,  or  abandoned,  the  registration 
of  the  charge  shall  be  annulled  (.s).  Recourse  is  had 
to  these  provisions  when  the  sale  of  land  situate  in  a 
compulsory  registration  district  is  intended  to  be 
immediately  followed  by  a  mortgage  thereof  (/). 

Land  not  situate  in  a  district  where  the  registration  Removal  of 

lanil  from  the 

(0)  ylH/e,  pp.  213,  506,  519,527.  ante,  p.  408;  but  lands  held  of  register. 

(p)  Stat.  60  &  61  Vict.  c.  65,  the  lord  of  a  manor  by  free  tenure 

s.  24.  are  not  parcel  of  the  manor  ;  atde, 

(q)  Ante,  pp.  50G.  519,  527.  pp.  421,  422  ;  Williams  on  Seisin, 

(r)  Lands  held  by  copyholders  30. 
fall   within    this  description,  as  (,s)  L.  T.  R.  (1908)  96. 

regards  the  lord's  interest  therein ;  (<)  See  2  Wms.  V.  .fc  P.  11.S6  sq. 

W.R.P.  43 
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of  title  s  compulsory  (ii)  may  be  removed  from  the 
register  by  the  registered  proprietor  thereof  with  the 
consent  of  the  other  persons  (if  any)  for  the  time  being 
appearing  by  the  register  to  be  interested  therein,  and 
on  delivering  up  the  land  certificates  and  certificates  of 
charge  (if  any)  (.r).  If  any  land  so  removed  is  situate 
within  the  jurisdiction  of  the  Middlesex  or  Yorkshire 
registries  (^) ,  it  will  again  become  subject  to  such 
jurisdiction  as  from  the  date  of  removal  (z). 

The  above  account  gives  the  main  provisions  of 
the  Acts ;  but  it  is  impossible  within  the  limits  of  the 
present  work  to  discuss  the  working  of  the  Acts  in 
practice  or  the  questions  which  may  arise  thereon. 
The  reader  will  observe,  however  (a),  that,  outside  of  the 
statutory  methods  of  disposition  by  way  of  registered 
transfer  and  registered  charge,  registered  land  is  left 
to  be  disposed  of  by  the  same  modes  of  assurance  as 
are  applicable  to  unregistered  land.  Settlements, 
therefore,  leases  and  wills  of  registered  land  must  be 
made  in  the  same  forms  as  before  {h) ;  but  settlements 
may  be  accompanied  by  an  instrument  of  transfer  for 
effecting  the  registration,  as  proprietor  or  proprietors 
of  the  settled  land,  of  the  tenant  for  life  or  other 
persons  entitled  to  be  so  registered  (c),  with  the  neces- 
Mortgages  of  sary  restrictions  or  inhibitions.  With  respect  to  mort- 
gages of  registered  land,  the  statutory  charge  with 
power  of  sale  (d)  seems  to  form  an  effective  security 
only  so  long  as  the  land  charged  does  not  depreciate 
in  value  to  such  an  extent  that  the  amount  charged 
cannot  be  realised  by  an  exercise  of  the  power  of  sale. 
If  the  chargee  should  be  driven  to  exercise  his  reme- 
dies by  foreclosure  or  entry  into  possession  (c),  he  will 

(«)  Ante,  p.  213.  (h)  Ante,  pp.  245,  502-50(3. 

(x)  Stat.  GO  &  Gl  Yict.  c.  C5,  (c)  Ante,  yip.  GoG,  Gi7 ;  L.  T.  11. 

s.  17.  (1908)  128. 

(y)  See  ante,  pp.  211,  213.  (d)  Ante,  pp.  G48.  G52— C54. 

(z)  Sect.  17  (3).  00  ^'itf.  V-  65;;. 

(a    See  ante,  p.  619. 
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be  at  a  disadvantage  as  compared  with  the  mortgagee 
under  a  mortgage  of  land  in  the  old  established 
form(/).  As  we  have  seen(//),  the  mortgagee  mider 
a  conveyance  by  way  of  mortgage  in  the  old  form  has 
the  legal  estate  in  the  mortgaged  lands  from  the  time 
of  the  mortgage.  On  foreclosure,  therefore,  he  retains 
the  legal  estate  which  he  had  before,  discharged,  how- 
ever, from  the  mortgagor's  equity  of  redemption  (//). 
If  he  enter  into  possession  of  the  mortgaged  lands 
and  remain  in  possession  for  twelve  years  without 
giving  any  written  acknowledgment  of  the  mortgagor's 
title  or  right  to  redemption,  the  equity  of  redemption 
will  ipso  fdcto  be  extinguished,  notwithstanding  any 
disability  on  the  part  of  the  mortgagor,  or  any  person 
claiming  under  him  (/).  But  a  chargee  under  a  statu- 
tory charge  on  registered  land  has  not,  it  appears,  an}' 
estate  therein,  though  he  has  the  legal  interest  given 
by  the  charge — that  is,  a  lien  on  the  lands  at  law  for 
the  amount  of  money  secured.  On  foreclosure,  there- 
fore, it  seems  that  he  can  obtain  no  more  than  the 
equitable  estate  in  the  land  charged,  though  he  will 
apparently  obtain  the  legal  estate  on  subsequent  regis- 
tration of  himself  'as  proprietor  of  the  land  (/.).  If 
he  should  be  obliged  to  have  recourse  to  his  remedy 
by  entry  upon  the  land  charged,  ho  is  not  as  the 
mortgagee  taking  possession  of  his  own  fee  simple  ; 
he  has  nothing  but  the  statutory  right  to  enter  and 
liold  possession  (l),  and  his  interest  when  he  has  so 
taken  possession  seems  to  be  something  like  the 
estate  of  a  tenant  by  elegit  (in).  As  regards  the  bar- 
ring of  the  equity  of  redemption  by  the  Statute  of 
Limitations,  that  does  not  take  place,  as  in  the  case 
of  a  mortgagee,  immediately  he  has  completed  twelve 
years'  possession  and  without  any  further  act  on  his 

(/)  Ante,  pp.  519,  G29.  (h)  Ante,  pp.  G53,  G5i. 

(ff)  Ante,  p.  550.  (/)  Ante,  p.  U53. 

(h)  Ante,  pp.  557,  558.  {m)  Ante,  pp.  27.3,  n.  (/),  275. 

(/■)  s\nte,  pp.  551;  558,  503. 
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part  (n)  ;  l)ut  the  chargee,  who  has  been  for  twelve 
j  years  in  possession,  must  apply  to  the  Court  on  this 
■  ground  for  an  order  for  rectification  of  the  register  (o). 
And  it  does  not  appear  that  he  can  claim  such  an 
order  as  his  undoubted  right ;  the  granting  thereof 
appears  to  be  in  the  judicial  discretion  of  the  Court, 
which  is  to  be  exercised  "  subject  to  any  estates  or 
rights  acquired  by  registration  for  valuable  considera- 
tion in  pursuance  of  the  Acts"  (p).  And  in  any  case 
the  chargee  would  appear  to  be  saddled  with  the 
burden  of  proof  that  he  is  entitled  to  have  the  register 
rectified  as  he  desires,  and  he  would  have  to  pay  the 
costs  of  his  application  out  of  his  own  j)ocket. 
Besides  these  drawbacks,  if  the  land  charged  were  let 
on  lease  previously  to  the  charge,  it  is  at  least  ex- 
tremely doubtful  whether  the  chargee,  on  entering 
into  receipt  of  the  rents,  would  be  in  the  position  of 
an  assignee  of  the  reversion  and  so  enabled  to  enforce 
the  lessees'  covenants  and  the  conditions  of  re-entry 
contained  in  the  leases  (q).  For  these  reasons  it 
seems  desirable  for  a  person  advancing  money  on  the 
security  of  registered  freehold  land,  unless  he  is 
allowing  an  ample  margin  for  possible  depreciation 
in  value,  to  insist  on  having  a  conveyance  made  to 
him  of  the  mortgagor's  estate  in  the  land  to  be 
charged.  This  may  be  done  either  by  a  registered 
transfer  of  the  land  to  the  mortgagee,  the  mortgagor's 
right  of  redemption  being  secured  to  him  by  an 
unregistered  deed  and  protected  by  a  caution  to  be 
lodged  by  him ;  or  else  (according  to  the  method  now 
usually  adopted  in  practice)  by  an  unregistered  deed 
of  mortgage  in  the  old  form ;  the  mortgagee  taking 
in  addition  a  registered  charge  on  the  land,  and  also 
procuring  a  restriction  to  be  entered  in  the  register 

(ji)  Ante,  p.  563.  Capital  &  Counties  Ban!:.  Ltd.  v, 

((>)  Ante,  p.  670.  Rhodes,  1903,  1  Ch.  631. 647,  6.52  ; 

Ip)  Ante,  p.  670.  2  Wms.  V.  &  P.  1128  and  u.  (k). 
(_(/)  See  ante,  pp.  338,  512,  513; 
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against  any  dealings  with  the  land  by  the  mortgagor, 
which  would  extinguish  or  impair  the  legal  estate  so 
assured  to  the  mortgagee  (r).  In  the  case  of  regis- 
tered leasehold  land,  the  statutory  charge  is  con- 
venient, as  the  chargee,  not  taking  the  mortgagor's 
estate,  does  not  appear  to  become  liable  for  the  rent 
and  covenants  of  the  lease  (s) ;  and  he  can  dispose 
under  his  power  of  sale  of  the  w^hole  term  for  which 
the  lands  are  leased  (t).  But  as  the  chargee  is  neither 
assignee  nor  underlessee  of  the  land  charged,  it  is 
doubtful  whether,  in  the  case  of  a  breach  committed 
by  the  mortgagor  of  any  covenant  contained  in  the 
lease,  the  chargee  would  have  any  locus  atandi  to 
apply  to  the  Court  for  relief  against  the  forfeiture 
which  might  be  so  incurred  (»)•  On  this  account  it 
is  advisable  for  a  mortgagee  of  registered  leasehold' 
land  to  take  an  underlease  thereof  made  by  deed  in 
the  ordinary  form,  as  well  as  a  registered  charge 
thereon  (.r). 

The  reader  will  have  seen  that  the  modern  law  of  Summary, 
real  property  is  a  system  of  great  complexity,  and  the 
diverse  rules  wliich  it  contains  are  not  to  be  understood 
without  a  knowledge  of  their  origin  and  liistory.  ])ut 
the  complex  nature  of  the  modern  law,  which  makes 
the  student's  task  so  difficult,  is  not  owing,  as  has  been 
commonly  supposed,  to  the  feudal  system  or  to  the 
subtlety  of  the  judges  who  formulated  the  early  common 
law  with  regard  to  land.  It  is  in  a  great  measure  due 
to  the  action  of  the  English  landowners,  who  have 
from  the  earliest  times  been  possessed  wdth  the  idea  of 
assuring  their  lands  to  themselves  and  their  descendants 
by  means  of  family  settlements,  and  have  in  modern 
times  desired  to  effect  this  object  without  losing  the 

()•)  See  2  Wins.  Y.  &  V.  1  II'.O  ^q.  underlease  is  not  cnjiable  of  rcgis- 

(s)  Ante,  •pyi.  r)(!G,  075.  tnition;  ante,  p.  iVM;  but  notico 

(/)  Ante,  ]).  6r)3.  thereof  may  be  i-egistered ;  a»te, 

(u)  Sec  Kute,  pp.  514,  rylC.  p.  G5(J;  see  L.  T.  R.  (1903)  7, 
(x)  See  ante,  p.  5CG.     Such  ivn 
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benefit  of  the  powers  of  alienation  incident  to  full 
ownership.  The  influence  of  our  earliest  lawyers  made 
for  simplicity  in  law.  Thus  we  have  seen  (.?/)  that  in 
this  country  the  feudal  rules  of  landholding,  which 
allowed  to  the  heir  a  distinct  interest  in  lands  given 
to  a  man  and  his  heirs  and  restricted  alienation  on 
the  part  of  the  donee  under  such  a  gift  except  with 
the  consent  of  both  donor  and  heir,  w^ere  superseded  as 
early  as  the  thirteenth  century  by  the  judge-made  law 
that  the  heirs  shall  take  nothing  under  such  a  gift,  and 
the  words  of  gift  to  the  heir  shall  take  effect  only  to 
confer  an  estate  in  fee  simple  on  the  ancestor.  The 
conception  of  an  estate  in  fee  simple  in  land  being  thus 
accomplished,  it  was  settled  partly  by  decision  and 
partly  by  statute  in  the  manner  already  related  (z)  that 
the  right  of  free  alienation  is  inseparably  incident  to 
such  an  estate.  At  common  law,  too,  the  conveyance 
of  lands  was  a  matter  of  great  simplicity.  Actual 
delivery  of  possession  being  the  essential  part  (a),  it 
could  only  be  effected  between  living  and  ascertained 
persons,  certain  feoffor  and  certain  feoffee  (h),  and  by 
way  of  present  and  not  of  future  transfer  (c) .  The 
landowners'  passion  for  settlement  first  appears,  before 
the  statute  Dc  I)onis{d),  in  elaborate  limitations  b}' 
way  of  successive  conditional  fees  (c) .  Then,  when 
their  wishes  had  been  defeated  by  the  action  of  the 
judges  in  allowing  free  alienation  on  the  birth  of  issue 
to  tenants  under  conditional  gifts  (/),  we  find  strict 
settlement  favoured  by  the  statute  Dc  Don  is  (rj),  passed 
at  the  instance  of  the  barons.  We  next  observe  the 
result  of  landowners'  determination  to  make  settle- 
ments, to  avoid  creditors'  claims,  and  to  make  wills  in 


(y)  Ante,  pp.  67—09.  ((7)  13  Edw.  I.e.  1 ;  ante,  p.  94, 

(z)  Ante,  pp.  68—73,  82—84.  (e)  See  the  authorities  cited, 

(a)  ^«<e,  p.  146.  ante.  pp.  93,  n.  (r),  169,  n.  (o); 

(6)  See  the  authorities  cited,  Co.  Litt.  290  b,  n.  (1,  Y.). 

ante,  pp.  356,  357,  nn.  ((7,  e,/).  (/)  Ante.  p.  93. 

(c)  Ante,  pp.  361,  362.  (g)  13  Edw.  I.  c.  1 ;  aji«e,p.  94.. 
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the  practice,  which  prevailed  from  the  fourteenth  to 
the  sixteenth  century,  of  conveying  lands  to  feoffees  to 
uses  (li).  And  in  the  relief  accorded  by  the  Chancellor 
against  a  breach  of  confidence  on  the  part  of  such 
feoffees  we  find  the  origin  of  the  jurisdiction  of  Courts 
of  Equit}^  in  respect  of  trusts,  which  now  occupies  such 
an  important  place  in  our  legal  system  (/).  The  prac- 
tice of  conveying  lands  to  feoffees  to  uses  was,  as  we 
have  seen,  effectually  checked  by  the  Statute  of  Uses  (A) : 
but  the  desire  of  landowners  to  maintain  a  system  of 
family  settlement,  stimulating  the  ingenuity  of  their 
legal  advisers,  again  took  effect  in  the  plan  of  settling 
lands  on  living  persons  for  life,  with  remainder  to  their 
unborn  children  successively  in  tail  (/).  This  manner 
of  disposition  could  never  have  prevailed  but  for  the 
strange  decision  of  the  Courts  in  allowing  as  valid  a 
gift  of  lands  to  an  unascertained  or  unborn  person  by 
way  of  remainder  (m) .  This  seems  to  be  a  distinct 
departure  from  sound  principle,  and  appears  to  have 
been  so  regarded  by  one  of  the  greatest  masters  of  our 
law(»).  English  law  does  not  admit  of  gifts  to  the 
dead ;  that  was  well  settled,  even  the  civilly  dead  (o) 
being  excluded  from  taking  Qj).  How  then  could  a 
gift  to  the  unborn  be  held  to  be  valid "?  The  explana- 
tion seems  to  be  that  this  radical  change  in  the  law  of 
property  was  inadvertently  introduced  under  cover  of 
the  approval  of  a  gift  in  remainder  to  the  Jieir  of  a 
living  person  (q) .  Now  we  have  seen  that,  although 
the  English  law  deprived  the  heir  of  the  interest  which 
he  once  took  under  a  gift  of  land  to  a  man  and  his 
heirs,  it   left   him   the    possibility  or   expectation   of 

(/i)  Ante,  pp,  1(!9,  17'.).  the  old  rule  as  to  gifts  by  way  of 

(i)  ^n<e,  pp.  170,  171,  180  S(jr.  lemaindcr ;     ante,    p.    357,    nil. 

(Ji)  Stat.  27  Hen.  VIII.  c.  10;  (/,  g). 

aide,  pp.  171,  179.  (o)  Ante,  p.  11.5. 

(/)  Ante,  pp.  114,  179.  {p)  Litt.  s.  200;  Co.  Litt.  2a, 

(?u)  Ante,  p.  3.^)7.  3b ;  1  Jarm.  Wills,  307,  5th  ed. 
(/()  Littleton,  writing  o//er  this  {q)  Ante,  ]). '^bl . 

decision,  nevertheless  lays  down 
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inheritance  (;■)•  And  in  not  rejecting  a  gilt  by  way  of 
contingent  remainder  to  the  heir  of  a  living  person, 
the  judges  merely  allowed  him  the  like  j^hsnUiiUfij  (.s)  of 
succeeding  on  the  death  of  the  particular  tenant  seised 
as  he  would  have  enjoyed  under  a  gift  to  the  ancestor 
and  his  heirs.  However  this  may  have  been,  when 
limitations  to  a  man's  first  and  other  unborn  sons 
came  to  be  substituted  for  gifts  to  his  heirs,  the  judges 
concerned  in  interpreting  these  limitations  had  not  the 
strength  of  mind  to  return  to  the  principles  established 
by  their  earl}^  predecessors.  But  the  recognition  of 
the  unborn  as  persons  capable  of  receiving  a  direct 
though  future  gift  of  lands  or  goods  is  really  the  prin- 
cipal cause  of  the  complexity  and  difficulty  of  the 
English  law  of  property.  It  is  mainly  owing  to  this 
that  the  necessity  arose  for  limiting  the  exercise  of  the 
power  of  disposition  by  the  rule  against  perpetuities 
and  the  rules  governing  the  limitation  of  successive 
contingent  remainders  (0-  In  upholding  gifts  to  un- 
born sons,  however,  the  judges  did  but  give  effect  to 
limitations  penned  at  the  instance  of  landowners  (ti) ; 
in  fact,  they  merely  gave  expression  to  men's  natural 
desires  to  secure  an  inalienable  provision  for  their 
children  (x) .    In  this  way  the  foundation  of  the  present 

(r)  Ante,  p.  CO  and  n.  (I).  once  recognised  as  indefeasible, 
(s)  ^n^e,  pp.  358,  307.  nf  a  deceased  owner's  wife  and 
(0  Ante,    pp.    405 — 41G;     .see  children  therein  in  favour  of  an 
Ij.  Q.  R.  xiv.  238 — 242.  absolute  power  of  testamentary 
(u)  See   L.    Q.    R.   xiii.  4 — G,  disposition;  ante,  p.  20,  n.  (/). 
xiv.  238, 239.  But    this    extreme    freedom    of 
(x)  Ante,   p.   359.      It   should  alienation  has  in  a  manner  out- 
not    be    forgotten   that,   by   the  run  the  natural  instincts  of  man- 
time  that  it  had  become  a  general  kind.      These    prompt    men    to 
custom  amongst  well-to-do  people  secure     for     their    offspring    by 
to  make  settlements  of  lands  or  settlement    the   like  inalienable 
other  property  on   their  xniborn  provision    as    is    in   other  legal 
children,  there  had   been  estab-  systems   given   by   law.      So    wc 
lished  in   our   law  a  freedom  of  pay  for  the  wide  power  of  dis- 
alienation,    especially     by    will,  position  annexed  in  English  law 
which     is    without    parallel     in  to  ownership  with  the  intricate 
other  legal  systems.     As  regards  rules  relating  to  dispositions  in 
chattels,     particularly,     English  favour  of  the  unborn, 
law   had    abandoned    the   right. 
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system  of  settlement  was  laid,  but  it  was  not  firmly 
built  upon  until  in  the  time  of  the  Commonwealth! 
means  of   preventing   the   destruction   of   contingent 
remainders  were  discovered  in  the  limitation  to  trustees 
to   preserve   them(//).      Henceforward  contingent  re- 
mainders to  unborn  sons  were  practically  raised  to  the 
level  of  indefeasible  interests.    And  the  firm  establish- 
ment of  the  law  of  executory  devises  {z)  added  to  the 
facility  of  assuring  lands  for  the  benefit  of  generations 
yet  unborn.     From  the  latter  part  of  the  seventeenth 
century  settlement  flourished  vigorously  both  by  deed 
and   will ;   and  conveyancers  introduced  and   in   the 
course   of   the   eighteenth  century  perfected   the   in- 
genious device  of  the  conveyance  of  land  by  means 
of  powers  of  appointment  operating  through  the  effect 
of  the  Statute  of  Uses,  thus  enabling  lands  placed  in 
settlement  to  be  effectually  leased,  sold  or  mortgaged, 
notwithstanding  that  the  inheritance  thereof  had  been 
limited  to  unborn  persons  as  purchasers  {a).     As  we 
have  seen  (/>),  the  same  object  is  now  attained  l)y  the 
exercise  of  the  powers  given  by  the  Settled  Land  Acts. 
And  the  design  of  these  Acts  is  merely  to  further  the 
alienatio7i  of  lands  without  interfering  with  the  custom 
of  settlement.  They  have  conferred  a  substantial  benefit 
upon  the  owners  of  settled  land,  but  they  certainly  do 
not  simplify  the  law.     Indeed,  another  main  reason  of 
the  intricacy  of  the  present  land  laws  is  the  manner 
in  which   they  have  l^een  altered  by  statute   during 
the  last  seventy  years.     The  real  property  legislation 
of  1833  {<■)  not  only  introduced  beneficial  reforms  in 
practice,  but  also  rendered  obsolete  a  great  deal  of  the 
previous  law.      Thus  practitioners  are  relieved  from 
the    necessity   of    acquainting    themselves   with    the 


iv)  Ante,    pp.    .373,    ST!;  see       392—39."). 
Williams  on  Seisin.  193.  (6)  Ante.  p.  3i>."i. 

(2)  Antp,  pp.  39i»,  400.  (c)  Ante,  pp.  t;.5,  n.  (./),  9!),  lUO, 

('()  Ante,  pp.   119   ami   u.  Q)       227,  310,  320,  579. 
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learning  of  lines  and  recoveries  or  of  real  actions  (r/j. 
Subsequent  legislation,  however,  has  almost  without 
,  exception  proceeded  on  the  lines  of  removing  par- 
ticular instances  of  hardship  without  regard  to  legal 
principle.  The  consequence  of  this  is  that  the  rules 
now  in  force  are  nothing  but  a  series  of  anomalies, 
and  in  order  to  understand  them  the  student  is  obliged 
to  devote  his  mind  in  the  first  instance  to  the  appre- 
hension of  the  principles  which  the  rules  infringe,  and 
when  he  has  succeeded  in  this  he  has  to  encounter  the 
labour  of  extracting  the  meaning  of  a  vast  number  of 
legislative  enactments  from  the  involved  and  intricate 
language  in  which  they  are  usually  expressed  {<■).  Each 
successive  reform  has  added  something  to  the  burden 
of  knowledge  which  the  student  must  painfully  acquire, 
but  has  taken  nothing  away.  The  Land  Transfer  Act, 
1897  (J),  affords  an  extreme  instance  of  the  method 
which  the  Legislature  has  pursued.  The  devolution  of 
a  dead  man's  real  estate  to  his  executors  or  adminis- 
trators is  of  great  practical  convenience,  as  enabling 
sales  to  pay  debts  or  for  like  purposes  to  be  readily 
effected  (g).  But  except  for  the  purposes  of  the  pay- 
ment of  debts,  the  laws  of  succession  after  death  still 
remain  widely  different  in  the  case  of  realty  and  per- 
sonalty. The  heir's  title  to  succeed  to  the  enjoyment 
of  his  ancestor's  real  estate  has  not  been  abolished  (//) ; 
and  the  student  is  left  to  digest  the  apparent  paradox 
that,  to  confer  on  a  man  such  an  estate  in  lands  as 
shall  devolve  to  his  executors,  the  essential  thing  is  to 
give  the  lands  to  him  and  his  lieirs  (/).     Again,  the 

(d)  Of    course,     acquaintance  statutes    which     have     partially 

with  the  previous  law  was  neces-  removed    them  ;     ante.   pp.    363, 

sary  for  some  time  after  in  order  304,  3G9,  372,  516 — 519. 

to  be  able  to  pronounce  upon  the  (/)  Stat.  60  &  61   Vict.  c.  65  ; 

validity  of  past  transactions.  ante,  pp.  219,  224.  284,  289,  318, 

{e)  Good   examples  are   found  353.  and  elsewhere, 

in  the  doctrines  of  the  destructi-  (g)  Ante,  p.  221. 

bility  of  contingent   remainders  (h)  Ante,  pp.  29,  219,  225. 

and    of    the    indivisibility  of  a  (i)  Ante, ■pp.207, 20Snnd.n.(p). 
condition  of    re-entry,  and    the 
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registration  of  the  title  to  land,  which  the  same  Act 
has  made  compulsory  on  sale  in  certain  districts,  is  an 
advantage  to  landowners  in  so  far  as  it  saves  them  the 
expense  of  investigation  of  title  on  every  sale  or  mort- 
gage. But  when  the  reader  finds  that  under  the  law 
so  introduced  lands  may  be  held  and  disposed  of  for 
all  manner  of  unregistered  estates  and  interests  as 
well  as  for  the  estates  and  by  the  means  of  conveyance 
recognised  on  the  register  (/),  he  will  note  a  likely 
source  of  further  confusion.  The  difference  between 
legal  and  equitable  estates  (/)  in  land  is  sufficiently 
puzzling  to  a  student :  but  we  are  here  threatened 
with  a  new  distinction,  not  necessarih'  coinciding  with 
that  difference,  between  registered  and  unregistered 
estates.  Those  who  have  now  to  learn  and  those  who 
have  to  teach  the  law  of  real  property  can  best  ap- 
preciate the  pressing  need  for  reform  which  shall  not 
merely  change  but  really  simplify  the  law.  But  it  is 
not  likely  that  this  will  be  effected  unless  the  same 
conditions  can  be  again  secured  as  resulted  in  the 
passing  of  the  Fines  and  Recoveries  Act  (m).  The 
author  of  that  statute  was  at  once  a  law^^er  well  versed 
in  conveyancing  practice,  a  master  of  legal  principles, 
and  a  consummate  draftsman  (n)  ;  and  his  work  was 
not  marred  by  what  are  called  "  amendments  "  made 
in  its  passage  through  the  Legislature. 

(/c)  Jnfe,  pp.  048,(349, 652,  GGl,  warded   by   no   remuneration   at 

074.  all.     ]5osidcs  which,  (in   account 

(/)  Ante,  pp.  173,  181,  182,  197.  of  the  time  ho  had  to  givo  to  the; 

(m)  Stat.  3  &  4  Will.  IV.  c.  74  ;  work,    his   practice   sustained    a 

ante,  p.  99.  blow  from  which    it  never  com- 

(»t)  It    may   be   related,  2^'""'  pletoly   recovered ;     se.3    Joshua 

enroura(jer   lex   aiitrei<,   that    Mr.  Williams's  Letters  to  John  Bull, 

Brodic's  eminent  public  services  34,  35. 
in    dral'tiDK    this   Act  were  re- 
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Referred  to,  pp.  205,  391,  515,  G17. 


Bargain  and  Sale,  or  Lease  for  a  Year.     (See  p.  204.) 

This  Indenture  made  the  first  day  of  January  (a)  [iu  the  third  Date, 
year  of  our  Sovereign  Lady  Queeu  Victoria  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen  Defender 
of  the  Faith  and]  in  the  year  of  our  Lord  18iO 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of  Parties. 
the  one  part  and  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex 
Esquire  of  the  other  part 

WiTNESSETU  that  the  said  A,  B.  in  consideration  of  five  shil-  TcHtatuin. 
lings  (b)  of  lawful  money  of  Great  Britain  to  him  in  hand  paid  by  Considera- 
the  said  C.  D.  at  or  before  the  sealing  and  delivery  of  these  presents  tiou. 
(the  receipt  whereof  is  hereby  acknowledged)  Hath  bargained  and  Bargain  and 
sold  and  by  these  presents  Doth  bargain  and  sell  unto  the  said  CD.  sale, 
his  executors  administrators  and  assigns 

All  that  messuage  or  tenement  situate  lying  and  being  at  etc.  Parcels, 
and  commonly  called  or  known  by  the  name  of  &c.  [here  describe 
the  'premises'] 

Together  with  all  and  singular  the  houses  outhouses  edifices  General 
buildings  barns  dovchouscs  stables  yards  gardens  orchards  lights  ^vords. 
casements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  and  hereditaments  or  any  part  thereof  belonging  or  iu 
anywise  appertaining  or  with  the  same  or  any  part  thereof  now  or 
at  any  time  heretofore  usually  held  used  occupied  or  enjoyed  [ov 
accepted  reputed  taken  or  known  as  part  parcel  or  member  thereof] 
And  the  reversion  and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises  and  every 
part  thereof 

To  HAVE  AND  TO  HOLD  the  said  messuage  or  tenement  laud  and  Habendum. 
hereditaments  and  all  and  singular  other  the  premises  hereinbefore 

(a)  The  words  within  brackets  (6)  Ante,  pp.  204,  205, 

Were  latterly  omitted. 
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bargained  and  sold  or  intended  so  to  be  witb  their  and  every  of  their 
rights  members  and  appurtenances  unto  the  said  C.  D.  his  executors 
administrators  and  assigns  from  the  day  next  before  the  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end  and 
term  of  one  whole  year  thence  next  ensuing  and  fully  to  be  com- 
l^lete  and  ended 
ReddenJum.  Yielding  and  paying  therefor  the  rent  of  one  peppercorn  (c)  at 

the  expiration  of  the  said  term  if  the  same  shall  be  lawfully  demanded 
To  the  intent  and  purpose  that  by  virtue  of  these  presents  and 
of  the  statute  for  transferring  uses  into  possession  the  said  C.  D. 
may  be  in  the  actual  possession  of  the  same  premises  and  may  thereby 
be  enabled  to  accept  and  take  a  grant  and  release  of  the  freehold 
reversion  and  inheritance  of  the  same  premises  and  of  every  part 
Jnd  parcel  thereof  to  the  said  C.  D.  his  heirs  and  assigns  to  the  uses 
and  for  the  intents  and  purposes  to  be  declared  by  another  indenture 
of  three  parts  already  prepared  and  intended  to  be  dated  the  day 
next  after  the  day  of  the  date  hereof 

In  witness  whereof  the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written 


Date. 


The  Release, 

This  Indenture  made  the  second  day  of  January  (cZ)  [in  the 

third  year  of  the  reign  of  our  Sovereign  Lady  Victoria  by  the  grace 

of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 

Defender  of  the  Faith  and]  in  the  year  of  our  Lord  ISiO 

Paities.  Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of 

the  first  part  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex 

Esquire  of  the  second  part  and  Y.  Z.  of  Lincoln's  Inn  aforesaid 

gentleman  of  the  third  part  (e) 

-r,     ..  ,    r  XI  Whereas  by  indentures  of  lease  and  release  bearing  date  respec- 

Recital  of  the  ■,     „  ,  ,    -,  ,  .,  , 

conveyance  to  tively  on  or  about  the  first  and  second  days  of  January  1838  and 

the  vendor.        respectively  made  or  expressed  to  be  made  between  E.  F.  therein 

described  of  the  one  part  and  the  said  A.  B.  of  the  other  part  for 

the  consideration  therein  mentioned  the  messuage  or  tenement. lands 

and  hereditaments  hereinafter  described  and  intended  to  be  hereby 

granted  with  the  appurtenances  were  conveyed  and  assured  by  the 

((■)  Ante,  p.  335.  or  deprived  of  her  dower.     See 

((?)  The  words  within  brackets  ante,  pp.  390,  391.     If  this  were 

were  latterly  omitted.  not    intended,   the    deed    would 

(e)  The  reason  why  Y.  Z.  was  liave   been  made  between  A.  B. 

made  a   party   to  tiiis   deed  is.  of  the  one  part,  and  C.  D.  of  the 

that    the    widow    of    C.    D.,   if  other  part,  as  in  the  deed  given, 

married   on  or  before  the   1st  of  ante,  p.  013. 

January,  1834,  might  be  barred 
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said  E.  F.  unto  and  to  the  use  of  the  said  A.  B.  his  heirs  and  assigns 
for  ever 

And  Wiieheas  the  said  A.  B.  hath  contracted  and  agreed  with  Recital  of  the 
the  said  C.  D.  for  the  absolute  sale  to  him  of  the  inheritance  in  fee  contract  for 
simple  in  possession  of  and  in  the  said  messuage  or  tenement  lands  sale. 
and  hereditaments  hereinbefore  referred  to  and  hereinafter  described 
with  the  appurtenances  free  from  all  incumbrances  at  or  for  the 
price  or  sum  of  one  thousand  pounds 

Now  THIS    INDENTURE  WITNESSETH  that  for  Carrying  the  said  Testatum, 
contract  for  sale  into  effect  and  in  consideration  of  the  sum  of  one  (jonsidera- 
thousand  pounds  of  lawful  money  of  Great  Britain  to  the  said  A.  B.  tion. 
in  hand  well  and  truly  paid  by  the  said  C.  D.  upon  or  immediately 
before  the  sealing  and  delivery  of  these  presents  (the  receipt  of  which  Receipt, 
said  sum  of  one  thousand  pounds  in  full  for  the  absolute  purchase 
of  the  inheritance  in  fee  simple  in  possession  of  and  in  the  messuage 
or  tenement  lands  and  hereditaments  hereinafter  described  and  in- 
tended to  be  hereby  granted  and  released  with  the  appurtenances  he 
the  said  A.  B.  doth  hereby  acknowledge  and  of  and  from  the  same 
and  every  part  thereof  doth  acquit  release  and  discharge  the  said 
C.  D.  his  heirs  executors  administrators  and  assigns  [and  every  of 
them  for  ever  by  those  presents])    He  the  said  A.  B.  Hath  granted  Operative 
bargained  sold  aliened  released  and  confirmed  and  by  these  presents  words. 
Doth  grant  bargain  sell  alien  release  and  confirm  unto  the  said 
C.  D.  (in  his  actual  possession  now  being  by  virtue  of  a  bargain  and 
sale  to  hini  thereof  made  by  the  said  A.  B.  in  consideration  of  five 
shillings  in  and  by  an  indenture  bearing  date  the  day  next  before 
the  'day  of  the  date  of  these  presents  for  the  term  of  one  whole  year 
commencing  from  the  day  next   before  the  day  of  the  date  of  the 
same  indenture  of  bargain  and  sale  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession)  and  to  his  heirs  (/) 

All  that  messuage  or  tenement  situate  lying  and  being  at  &c.  Pi^j-ccls. 
commonly  called  or  known  by  the  name  of  &c.  [Jicre  describe  the 
]jreniises} 

Together  with  all  and  singular  the  houses  outhouses  edifices  /-.  ,      ,  i 
buildings  barns  dovehouscs  stables  yards   gardens  orchards  lights  words. 

(/)  If  the  deed  were  dalcd  at  "made  and  passed  in  tlie  fourtii 

any  time  between  the  month  of  "year  of  the  reign  of  her  prt'sent 

May,  1.S4 1  (the  date  of  the  statute  "Majesty    Queen     Victoria     in- 

4  &  .'3  Vict.  c.  21  ;  anic,  pp.  200,  "tiluled   An   Act   for  rendering 

201)),   and    the    1st  of    .hmuary,  "a  Kelca.s('  as  cffectnal   for   thi* 

lS-15  (the  time  of  th(;  commence-  "  Convi-yance  of  Freeliold  Kstates 

ment    of    the   u[ioration    of    the  "an  a  l.cusc  and  Release  by  tlie 

Transfer  of  I'roperty  Act,  ante,  "siunel'artie.s)  grant  bargain  edl 

p.  20 G,  n.  ((/)),  the  form  would  be  "alien  release  and  confirm  untct 

as  follosvs: — "He  the  said  A.  li.  "the  said  C.  D.  and  his  heirs." 
"  Do  HI  by  these  presents  (being  As  to  the  form  in  a  deed   of 

"a  deed  of  release  made  in  pur-  grant,  see  ante.  p.  (Jll. 
'•  snance  of  an  Act  of  Palinment 
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Estate. 


And  all  deeds. 


Habeudum. 


Uses  to  bar 
dower. 


easements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  ax^purtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  hereditaments  and  premises  hereby  granted  and  released 
or  intended  so  to  be  or  any  part  thereof  belonging  or  in  anywise 
appertaining  or  with  the  same  or  any  part  thereof  now  or  at  any 
time  heretofore  (g)  usually  held  used  occupied  or  enjoyed  [or  accepted 
reputed  taken  or  known  as  part  parcel  or  member  thereof]  And  the 
reversion  and  reversions  remainder  and  remainders  yearly  and  other 
rents  issues  and  profits  of  the  same  premises  and  every  part  thereof 

And  all  the  estate  right  title  interest  use  trust  inheritance  pro- 
perty possession  benefit  claim  and  demand  whatsoever  both  at  law 
and  in  equity  of  him  the  said  A.  B.  in  to  out  of  or  upon  the  said 
messuage  or  tenement  lands  hereditaments  and  premises  hereby 
granted  and  released  or  intended  so  to  be  and  every  part  and  parcel 
of  the  same  with-their  and  every  of  their  appurtenances 

And  all  deeds  evidences  and  writings  relating  to  the  title  of  the 
said  A.  B.  to  the  said  hereditaments  and  premises  hereby  granted 
and  released  or  intended  so  to  be  now  in  the  custody  of  the  said 
A.  B.  or  which  he  can  procure  without  suit  at  law  or  in  equity 

To  HAVE  AND  TO  HOLD  the  Said  messuage  or  tenement  lands  and 
hereditaments  hereinbefore  described  and  all  and  singular  other  the 
premises  hereby  granted  and  released  or  intended  so  to  be  with 
their  and  every  of  their  rights  members  and  appurtenances  unto  the 
said  C.  D.  and  his  heirs  [h) 

To  such  uses  upon  and  for  such  trusts  intents  and  purposes'and 
with  under  and  subject  to  such  powers  provisoes  declarations  and 
agreements  as  the  said  C.  D.  shall  from  time  to  time  by  any  deed 
or  deeds  instrument  or  instruments  in  writing  with  or  without 
power  of  revocation  and  new  appointment  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or  more 
credible  witnesses  direct  limit  or  appoint  And  in  default  of  and 
until  any  such  direction  limitation  or  appointment  and  so  far  as 
any  such  direction  limitation  or  appointment  if  incomplete  shall 
not  extend  To  the  use  of  the  said  C.  D.  and  his  assigns  for  and 
during  the  term  of  his  natural  life  without  impeachment  of  waste 
And  from  and  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  his  lifetime  To  the  use  of  the  said  Y.  Z.  and  his  heirs 
during  the  life  of  the  said  C.  D.  In  trust  nevertheless  for  him  the 
said  C.  D.  and  his  assigns  and  after  the  decease  of  the  said  C.  D.  To 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  for  ever 


((/)  See  ante,  p.  G24. 

(/t)  If  C.  D.  was  not  married 
on  or  before  the  Ist  of  January, 
1834,  or  if,  having  been  so 
married,  the  dower  of  his  widow 


should  not  be  intended  to  be 
barred,  instead  of  the  next 
clause,  the  form  would  simply 
be  "  to  the  use  of  the  said  C.  D. 
his  heirs  and  assigns  for  ever." 
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And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors  Covenants 
and  administrators  covenant  promise  and  agree  with  and  to  the  ^^^  title, 
said  C.  D.  his  appointees  heirs  and  assigns  in  manner  following 
that  is  to  say 

That  for  and  notwithstanding  any  act   deed  matter  or    thing 
whatsoever  by  him  the  said  A.  B.  or  any  person  or  persons  lawfully 
or  equitably  claiming  or  to  claim  l)y  from  through  under  or  in  trust  Tiiat  tho 
for  him  made  done  or  committed  to  the  contrary  (i)  [he  the  said  vendor  is 

HOI  Still  ill  ICC 

A.  B.  is  at  the  time  of  the  sealing  and  delivery  of  these  presents 
lawfully  rightfully  and  absolutely  seised  of  or  well  and  sufficiently 
entitled  to  the  messuage  or  tenement  lands  hereditaments  and 
premises  hereby  granted  and  released  or  intended  so  to  be  with 
their  appurtenances  of  and  iu  a  good  sure  perfect  lawful  absolute 
and  indefeasible  estate  of  inheritance  in  fee  simple  without  any 
manner  of  condition  contingent  proviso  power  of  revocation  or 
limitation  of  any  new  or  other  use  or  uses  or  any  other  matter 
restraint  cause  or  thing  whatsoever  to  alter  change  charge  revoke 
make  void  lessen  or  determine  the  same  estate 

And  that  for  and  notwithstanding  any  such   matter  or  thing  That  the 
as  aforesaid]  he  the  said  A.  B.  now  hath  in  himself  good  right  full  vendor  has  a 
power  and  lawful  and  absolute  authority  to  grant  bargain  sell  alien  ^^^^  ^^^^  ! 
release  and  confirm  the  said  messuage  or  tenement  lands  heredita- 
ments and  premises  hereinbefore  granted  and  released  or  intended 
so  to  bo  with  their  appurtenances  unto  the  said  C.  D.  and  his  heirs 
to  the  uses   and  in  manner  aforesaid  and  according  to  the  true 
intent  and  meaning  of  these  presents. 

And  that  the  same  messuage  or  tenement  lands  hereditaments  For  quiet 
and  premises  with  their  appurtenances  shall  and  lawfully  may  enjoyment, 
accordingly  from  time  to  time  and  at  all  times  hereafter  be  held 
and  enjoyed  and  the  rents  issues  and  profits  thereof  received  and 
taken  by  the  said  C.  D.  his  appointees  heirs  and  assigns  to  and  for 
his  and  their  own  absolute  use  and  benefit  without  any  lawful  let 
suit  trouble  denial  hindrance  eviction  ejection  molestation  dis- 
turbance or  interruption  whatsoever  of  from  or  by  the  said  A.  B.  or 
any  person  or  persons  lawfully  or  equitably  claiming  or  to  claim 
by  from  through  under  or  in  trust  for  him 

And  that  (A;)  free  and  clear  and   freely  and  clearly  acquitted   For  freedom 
exonerated  and  discharged  or  otherwise  by  him  the  said  A.  B.  his   from  incum- 
heirs  executors  or  administrators  well  and  sufficiently  saved  defended   '-•'"'^"*^•^^• 
kept  harmless  and  indemnified  of  from   and  against  all   and  all 
manner   of   former  and   other   [gifts   grants   bargains   sales  leases 
mortgages  jointures  dowers  and  all  right  and  title  of  dower  uses 
trusts  wills  entails  statutes  merchant  and  of  the  staple  recognisances 
judgments  extents  executions  annuities  legacies  payments  rents  and 
arrears  of  rent  forfeitures  re-entries  cause  and  causes  of  forfeiture 
and  re-entry  and  of  from  svnd  against  all  and  singular  other]  estates 

(/■)  See  ante,  p.  607.  (/c)  The  word  that  is  liere  a  pronoun. 

W.R.P.  44 
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rights  titles  charges  aud  incumbrances  wliatsoover  had  made  done 
committed  executed  or  willingly  suffered  by  him  the  said  A.  B.  or 
any  person  or  persons  lawfully  or  equitably  claiming  or  to  claim 
by  from  through  under  or  in  trust  for  him 
For  further  ^^^  moeeover  that  he  the  said  A.  B.  aud  his  heirs  and  all  and 

assurance.  every  persons  and  person  having  or  lawfully  claiming  or  who  shall 

or  may  have  or  lawfully  claim  any  estate  right  title  or  interest 
whatsoever  at  law  or  in  equity  in  to  or  out  of  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted 
and  released  or  intended  so  to  be  with  their  appurtenances  by  from 
through  under  or  in  trust  for  him  or  them  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  upon  every  reasonable  request  and 
at  the  cost  and  charges  of  the  said  C.  D.  his  appointees  heirs  and 
assigns  make  do  and  execute  or  cause  or  procure  to  be  made  done 
and  executed  all  and  every  or  any  such  further  and  other  lawful 
and  reasonable  acts  deeds  things  grants  conveyances  and  assurances 
in  the  law  whatsoever  for  further  better  more  perfectly  and  effectually 
granting  releasing  conveying  and  assuring  the  said  messuage  or 
tenement  lauds  hereditaments  and  premises  hereinbefore  granted 
and  released  or  intended  so  to  be  with  their  appurtenances  unto 
the  said  C.  D.  and  his  heirs  to  the  uses  and  in  manner  aforesaid 
and  according  to  the  true  intent  and  meaning  of  these  presents  as 
by  him  the  said  C.  D.  his  appointees  heirs  or  assigns  or  his  or  their 
counsel  in  the  law  shall  or  may  be  reasonably  advised  or  devised 
and  required  [so  that  no  such  further  assurance  or  assurances 
contain  or  imply  any  further  or  any  other  warranty  or  covenant 
than  against  the  person  or  persons  who  shall  make  and  execute 
the  same  and  his  her  or  their  heirs  executors  and  administrators' 
acts  and  deeds  only  and  so  that  the  person  or  persons  who  shall  be 
required  to  make  and  execute  any  such  further  assurance  or 
assurances  be  not  compelled  or  compellable  for  making  or  doing 
thereof  to  go  or  travel  from  his  her  or  their  dwelling  or  respective 
dwellings  or  usual  place  or  places  of  abode  or  residence] 
In  witness,  &c. 

On  the  back  is  endorsed  the  attestation  and  further  receipt  as 
follows : — 

Signed  sealed  and  delivered  by  the  within  named  A.  B.  C.  D.  aud 
Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gent. 
Richard  Eoe  Clerk  to  Mr.  Doe. 
Beceived  the  day  and  year  first  within  written  of  and. 

from  the  within  named  C.  D.  the  sum  of  One  Thousand  I  ^^  ^^^ 
Pounds  being  the  consideration  within  mentioned  to  |  ~ 
be  paid  by  him  to  me.  ) 

(Signed)  A.  B. 
Witness  John  Doe. 

Bichard  Eoe, 
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Referred  to,  p.  229. 


The  case  of  Mugglcton  v.  Barnett  was  shortly  as  follows  (a) : — 
Edward  Muggleton  purchased  in  1772  certain  copyhold  property, 
held  of  a  manor  in  which  the  custom  was  proved  to  he,  that  the 
land  descended  to  the  youngest  son  of  the  person  last  seised,  if  he 
had  more  than  one ;  and  if  no  son,  to  the  daughters  as  parceners ; 
and  if  no  issue,  then  to  the  youngest  brother  of  the  person  last  seised, 
and  to  the  youngest  son  of  such  youngest  brother.  There  was, 
however,  no  formal  record  upon  the  rolls  of  the  Court  of  the  custom 
of  the  manor  with  respect  to  descents,  but  the  custom  was  proved 
by  numerous  entries  of  admission.  The  purchaser  died  intestate 
in  1812,  leaving  two  granddaughters,  the  only  children  of  his  only 
son,  who  died  in  his  lifetime.  One  of  the  granddaughters  died 
intestate  and  unmarried,  and  the  other  died  leaving  an  only  son, 
who  died  in  1854  without  issue,  and  apparently  intestate,  and  who 
was  the  person  last  seised.  On  his  death  the  youngest  son  of  the 
youngest  brother  of  the  purchaser  brought  an  ejectment,  and  the 
Court  of  Exchequer,  by  two  against  one,  decided  against  him.  On 
appeal,  this  decision  was  confirmed  by  the  Court  of  the  Exchequer 
Chamber,  by  four  judges  against  three.  But  much  as  the  judges 
differed  amongst  themselves  as  to  the  extent  of  the  custom  amongst 
collaterals,  they  appear  to  have  all  agreed  that  the  act  to  amend  the 
law  of  inheritance  had  nothing  to  do  with  the  matter.  The  act, 
however,  expressly  extends  to  lands  descendible  according  to  the 
custom  of  borough  English  or  any  other  custom ;  and  it  enacts  that 
in  every  case  descent  shall  be  traced  from  the  purchaser.  Under 
the  old  law,  seisin  made  the  stock  of  descent.  By  the  new  law,  the 
purchaser  is  substituted  in  every  case  for  the  person  last  seised. 
The  legislature  itself  has  placed  this  interpretation  upon  the  above 
enactment.  A  well-known  statute,  commonly  called  the  Wills 
Act  (6),  enacts,  "  that  it  shall  be  lawful  for  every  person  to  devise 
or  dispose  of  by  his  will,  executed  in  manner  hereinafter  required, 

(a)  The    substance     of    tliese  pp.  5,  5G. 

observations  appeared  in   letters  (6)  iStat.  7  Will.  IV.  &  1   Vict, 

to  the   editor   of   the  "  Jurist  "  c.  2(;,  s.  3,  ante,  p.  245. 
newspaper,  4  Jur.  N.  S.  Part  2, 
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all  real  estate  which  ho  shall  bo  entitled  to,  cither  at  law  or  in 
equity,  at  the  time  of  his  death,  and  which,  if  not  so  devised  or 
disposed  of,  toould  devolve  upon  the  heir  at  law  or  ciistomary  licir  of 
him,  or,  if  lie  became  entitled  bij  descent,  of  his  ancestor.''^  Now  the 
old  doctrine  of  possessio  fratris  was  this, — that  if  a  purchaser  died 
seised,  leaving  a  son  and  daughter  by  his  first  wife,  and  a  son  by  his 
second  wife,  and  the  eldest  son  entered  as  heir  to  his  father,  the 
possession  of  the  son  made  his  sister  of  the  whole  blood  to  inherit 
as  his  heir,  in  exclusion  of  his  brother  of  the  half-blood  ;  but  if  the 
eldest  son  did  not  enter,  his  brother  of  the  half-blood  was  entitled 
as  heir  to  his  father,  the  purchaser.  This  doctrine  was  abolished  by 
the  statute.  Descent  in  every  case  is  to  be  traced  from  the  purchaser. 
Let  the  eldest  son  enter,  and  remain  ever  so  long  in  possession,  his 
brother  of  the  half-blood  will  now  be  entitled,  on  his  decease,  in 
preference  to  his  sister  of  the  whole  blood,  not  as  his  heir,  but  as 
heir  to  his  father  (c) . 

Let  us  now  take  the  converse  case  of  a  descent  according  to  the 
custom  of  borough  English,  and  let  the  purchaser  die  intestate 
leaving  a  son  by  his  first  wife,  and  a  son  and  daughter  by  his  second 
wife.  Here  it  is  evident  that  the  youngest  son  has  a  right  to  enter 
as  customary  heir.  He  enters  accordingly,  and  dies  intestate,  and 
without  issue.  Who  is  the  next  heir  since  the  statute?  Clearly  the 
brother  of  the  half-blood,  for  he  is  the  customary  heir  of  the  pur- 
chaser. As  the  common  law,  which  is  the  general  custom  of  the 
realm,  was  altered  by  the  statute,  and  a  person  became  entitled  to 
inherit  who  before  had  no  right,  so  the  custom  of  borough  English, 
and  every  other  special  custom,  being  expressly  comprised  in  the 
statute,  is  in  the  same  manner  altered ;  and  the  stock  of  descent, 
which  was  formerly  the  person  last  seised,  is  now,  in  every  case,  the 
purchaser  and  the  purchaser  only. 

Suppose,  therefore,  that  Edward  Muggleton,  the  purchaser,  who 
died  in  1812,  had  left  a  son  by  his  first  wife,  and  a  son  and  daughter 
by  his  second  wife,  and  that  the  youngest  son,  having  entered  as 
customary  heir,  died  intestate  in  1854, — who  would  be  entitled"? 
Clearly,  the  elder  son,  as  customary  heir,  being  of  the  male  sex,  in 
preference  to  the  daughter.  Before  the  act  the  sister  of  the  whole 
blood  would  have  inherited,  as  customary  heir  to  her  younger 
brother,  and  the  elder  brother,  being  of  the  half-blood  to  the 
person  last  seised,  could  not  have  inherited  at  all ;  but  since  the 
act  the  descent  is  traced  from  the  purchaser ;  and  the  elder  brother 
■would,  accordingly,  be  entitled,  not  as  heir  to  his  half-brother,  but 
as  heir  to  his  father.  The  act  then  breaks  in  upon  the  custom.  By 
the  custom  before  the  act  the  land  descended  to  the  sister  of  the 

(c)  See  Sugden's  Keal  Property      267,  268  (2nd  ed.). 
Statutes,  pp.  280,  281  (1st  ed.) ; 
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person  last  seised,  in  default  of  brothers  of  the  whole  blood.  By  the 
act  the  purchaser  is  substituted  for  the  person  last  seised,  and 
whoever  would  be  entitled  as  heir  to  the  purchaser,  if  he  had  just 
died  seised,  must  now  be  entitled  as  his  heir,  however  long  ago  his 
decease  may  have  taken  place. 

Let  us  put  another  case  :  Suppose  the  father  of  Edward  Muggle- 
ton,  the  purchaser,  had  been  living  in  1854,  when  his  issue  failed. 
It  is  clear,  that  under  the  act  the  father  would  have  been  entitled 
to  inherit,  notwithstanding  the  custom.  Here,  again,  the  custom 
would  have  been  broken  in  upon  by  the  act,  and  a  person  would 
have  been  entitled  to  inherit  who  before  was  not. 

Suppose,  again,  that  the  father  of  Edward  Muggleton  had  been 
the  purchaser,  and  that  Edward  Muggleton  was  his  youngest  son, 
and  that  the  estate,  instead  of  being  a  fee  simple,  had  been  an 
estate  tail.  Estates  tail,  it  is  well  known,  follow  customary  modes 
of  descent  in  the  same  manner  as  estates  in  fee.  The  purchaser, 
however,  or  donee  in  tail,  is  and  was,  both  under  the  new  law  and 
under  the  old,  the  stock  of  descent.  The  Courts  appear  to  have 
been  satisfied  that  in  lineal  descents  according  to  the  custom  the 
youngest  was  invariably  preferred.  It  is  clear,  therefore,  that,  when 
the  issue  of  Edward  Muggleton  failed  in  1854,  the  land  would  have 
descended  to  the  plaiutif!  as  youngest  son  of  the  next  youngest  son 
of  the  purchaser,  although  the  plaintiff  was  but  the  first  cousin 
twice  removed  of  the  person  last  seised. 

The  change,  however,  which  the  act  has  accomplished  is  simply 
to  assimilate  the  descent  of  estates  in  fee  to  that  of  estates  tail. 
The  purchaser  is  made  the  stock  in  lieu  of  the  person  last  seised. 
It  is  evident,  therefore,  that  upon  the  supposition  last  put,  of  the 
father  of  Edward  Muggleton  being  the  purchaser,  although  the 
estate  was  an  estate  in  fee,  the  plaintiff  would  have  been  entitled  as 
customary  heir. 

The  step  from  this  case  to  that  which  actually  occurred  is  very 
easy.  On  failure  of  the  issue  of  the  purchaser  (whether  after  his 
decease  or  in  his  lifetime  it  matters  not),  the  heir  to  be  sought  is 
the  heir  of  the  purchaser,  and  not  the  heir  of  the  person  last  seised ; 
and  if  the  descent  bo  governed  by  any  special  custom,  then  the 
customary  heir  of  the  purchaser  must  be  sought  for.  Who,  then, 
was  the  customary  heir  of  Edward  Muggleton,  the  purchaser  ?  The 
case  in  MiKjgletoiiv.  Barncil  ex^iessly  states,  that  the  laud  descends, 
if  no  issue,  to  the  youngest  son  of  the  youugest  brother  of  the 
person  last  seised,  that  is  of  the  stock  of  descent.  There  is  no 
magic  in  the  phrase  "last  seised."  These  words  were  evidently 
used  in  the  statement  of  the  custom  as  they  would  have  been  used 
before  the  act  in  a  statement  of  the  common  law.  It  would  have 
been  said  that  the  land  descends,  for  want  of  issue,  to  the  eldest 
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son  of  the  eldest  brother  of  the  person  last  seised.  It  would  have 
been  taken  for  granted  that  everybody  knew  that  seisin  made  the 
stock.  The  law,  however,  is  now  altered  in  this  respect.  The 
purchaser  only  is  the  stock.  If  Edward  Muggleton  had  died 
without  leaving  issue,  the  plaintiff  clearly  would  have  been 
entitled.  His  issue  fails  after  his  decease  ;  but  so  long  as  he  is  the 
stock,  the  same  person  under  the  same  custom  must  of  necessity  bo 
his  heir. 

It  'Was  expressly  stated  in  the  case,  that  there  was  no  formal 
record  with  respect  to  descents.  This  is  important,  as  showing 
that  the  person  last  seised  was  mentioned  in  the  statement  of  the 
custom  simply  in  accordance  with  the  ordinary  rule  of  law,  that  the 
person  last  seised  was  the  stock  of  descent  prior  to  the  act.  If, 
however,  there  had  been  such  a  formal  record,  still  Edward  Muggle- 
ton, the  purchaser,  died  seised.  If  he  had  not  died  seised,  it  might 
be  said,  according  to  the  strict  construction  placed  upon  the  records 
of  customary  descent,  that  the  custom  did  not  apply,  and  that  his 
heir  according  to  the  common  law  was  entitled  (d).  But  in  the 
present  case  the  custom  is  expressly  stated  to  be  gathered  from 
admissions  only ;  and  so  long  as  the  person  last  seised  was  by  law 
the  stock  of  descent,  it  is  evident  that  a  statement  of  the  custom, 
as  applying  to  the  person  last  seised,  was  merely  a  statement  with 
reference  to  the  stock  of  descent  as  then  existing.  The  act  alters 
the  stock  of  descent,  and  so  far  alters  the  custom.  It  substitutes 
the  purchaser  for  the  person  last  seised,  whatever  may  be  the 
custom  as  to  descents.  It  follows,  therefore,  that  the  plaintiff  in 
Muggleton  v.  Barnett,  being  the  customary  heir  of  the  purchaser, 
was  entitled  to  recover. 

Since  these  observations  were  written,  the  following  remarks 
have  been  made  by  Lord  St.  Leonards  on  the  case  of  Muggleton  v. 
Barnett : — "  In  the  result,  the  Exchequer  and  Exchequer  Chamber, 
with  much  diversity  of  opinion  as  to  the  extent  of  the  custom, 
decided  the  case  against  the  claimant,  who  claimed  as  heir  by  the 
custom  to  the  last  purchaser,  which  he  was;  because  he  was  not 
heir  by  the  custom  to  the  person  last  seised.  And  yet  the  act 
extends  to  all  customary  tenures,  and  alters  the  descent  in  all  such 
cases  as  well  as  in  descents  by  the  common  law,  by  substituting  the 
last  purchaser  as  the  stock  from  whom  the  descent  is  to  be  traced 
for  the  person  last  seised.  The  Court,  perhaps,  hardly  explained 
the  grounds  upon  which  they  held  the  statute  not  to  apply  to  this 
case  "  (e). 

(rf)  Payne  v.  Barlcer,  O.  Brid?.       on  the   Real   Propertv  Statutes, 
18  ;  Rider  v.  Wood,  1  K.  &  J.  Gli.       p.  271  (2nd  ed.). 
(e)  Lord  St.  Leonards'   Essay 
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Referred  to,  p.  308,  n.  {n). 


On  the  decease  of  a  woman  entitled  by  descent  to  an  estate  in 
fee  simple,  is  her  husband,  having  had  issue  by  her,  entitled, 
according  to  the  present  law,  to  an  estate  for  life,  by  the  curtesy  of 
England,  in  the  whole  or  any  part  of  her  share  ?  (a). 

In  order  to  answer  this  question  satisfactorily,  it  will  be  neces- 
sary, first,  to  examine  into  the  principles  of  the  ancient  law,  and 
then  to  apply  those  principles,  when  ascertained,  to  the  law  as  at 
present  existing.  Unfortunately  the  authorities  whence  the  prin- 
ciples of  the  old  law  ought  to  be  derived  do  not  ^appear  to  be  quite 
consistent  with  one  another;  and  the  consequence  is,  that  some 
uncertainty  seems  unavoidably  to  hang  over  the  question  above 
propounded.  Let  us,  however,  weigh  carefully  the  opposing 
authorities,  and  endeavour  to  ascertain  on  which  side  the  scale 
preponderates. 

Littleton,  "  not  the  name  of  the  author  only,  but  of  the  law 
itself,"  thus  defines  curtesy :  "  Tenant  by  the  curtesie  of  England 
is  where  a  man  taketh  a  wife  seised  in  fee  simple  or  in  fee  tail 
general,  or  seised  as  heir  in  tail'especial,  and  hath  issue  by  the  same 
wife,  male  or  female,  born  alive,  albeit  the  issue  after  dieth  or 
liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the  land  during 
his  life  by  the  law  of  England.  And  he  is  called  tenant  by  the 
curtesie  of  England,  because  this  is  used  in  no  other  realms,  but  in 
England  only  "  (b).  And,  in  a  subsequent  section,  he  adds,  "  Slcmo- 
randum,  that  in  every  case  where  a  man  taketh  a  wife  seised  of 
such  an  estate  of  tenements,  &c.,  as  the  issue  which  he  hath  by 
his  wife  may  by  possibility  inherit  the  same  tenements  of  such  an 
estate  as  the  wife  hath,  as  heir  to  the  wife ;  in  this  case,  after  the 
decease  of  the  wife,  he  shall  have  the  same  tenements  by  the 
curtesie  of  England,  but  otherwise  not"  (c).  "  Memorandum,"  says 
Lord  Coke,  in  his  Commentary (»?),  "this  word  doth  ever  betoken 

(o)  The  substance  of  the  fol-  (h)  Litt.  s.  35. 

lowing      observations     appeared  (c)  Litt.  s.  52. 

in  the   "  Jurist "    newspaper  for  (fZ)  Co.  Litt.  40  a. 
March  li,  lS4fJ. 
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some  excellent  point  of  learning."  Again,  ".Is  Jicir  to  the  icifc. 
This  doth  imply  a  secret  of  law ;  for,  except  the  wife  be  actually 
seised,  the  heir  shall  not  (as  hath  been  said)  make  himself  heir  to 
the  wife  ;  and  this  is  the  reason,  that  a  man  shall  not  be  tenant  by 
the  curtesie  of  a  seisin  in  law."  Here  we  find  it  asserted  by 
Littleton  that  the  husband  shall  not  be  tenant  by  the  curtesy, 
unless  he  has  had  issue  by  his  wife  capable  of  inheriting  the  laud 
as  his  heir ;  and  this  is  explained  by  Lord  Coke  to  be  such  issue 
as  would  have  traced  their  descent  from  the  wife,  as  the  stock  of 
descent,  according  to  the  maxim,  "  Seisinafacit  sti]}item."  Unless 
an  actual  seisin  had  been  obtained  by  the  wife,  she  could  not  have 
been  the  stock  of  descent ;  for  the  descent  of  a  fee  simple  was 
traced  from  the  person  last  actually  seised  ;  "  and  tJiis  is  the  reason," 
says  Lord  Coke,  "  that  a  man  shall  not  be  tenant  by  the  curtesy  of 
a  mere  seisin  in  law."  The  same  rule,  with  the  same  reason  for  it, 
will  also  be  found  in  Paine's  case  (e),  where  it  is  said,  "And  when 
Littleton  saith,  as  heir  to  the  ivife,  these  words  are  very  material ; 
for  that  is  the  true  reason  that  a  man  shall  not  be  tenant  by  the 
curtesy  of  a  seisin  in  lav/ ;  for,  in  such  case,  the  issue  ought  to  make 
himself  heir  to  him  who  was  last  actually  seised."  The  same 
doctrine  again  appears  in  Blackstone  (/).  "  And  this  seems  to  be 
the  principal  reason  why  the  husband  cannot  be  tenant  by  the 
curtesy  of  any  lands  of  which  the  wife  was  not  actually  seised  ; 
because,  in  order  to  entitle  himself  to  such  estate,  he  must  have 
begotten  issue  that  may  be  heir  to  the  wife  ;  but  no  one,  by  the 
standing  rule  of  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof 
the  ancestor  was  not  actually  seised  ;  and,  therefore,  as  the  husband 
had  never  begotten  any  issue  that  can  be  heir  to  those  lands,  he 
shall  not  be  tenant  of  them  by  the  curtesy.  And  hence,"  con- 
tinues Blackstone  in  his  usual  laudatory  strain,  "  we  may  observe^ 
with  how  much  nicety  and  consideration  the  old  rules  of  law  were 
framed,  and  how  closely  they  are  connected  and  interwoven 
together,  supporting,  illustrating  and  demonstrating  one  another." 
Here  we  have,  indeed,  a  formidable  array  of  authorities,  all  to  the 
poiut,  that,  in  order  to  entitle  the  husband  to  his  curtesy,  his  wife 
must  have  been  the  stock  from  whom  the  descent  should  have  been 
traced  to  her  issue ;  for  the  principal  and  true  reason  that  there 
could  not  be  any  curtesy  of  a  seisin  in  law  is  stated  to  be,  that  the 
issue  could  not,  in  such  a  case,  make  himself  heir  to  the  wife, 
because  his  descent  was  then  required  to  be  traced  from  the  person 
last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the  present 
law.  The  act  for  the  amendment  of  the  law  of  inheritance  {g) 
enacts  {h),  that   in  every  case   descent   shall   be   traced   from   the 

(e)  8  Eep.  3G  a.  (./)  3  &  4  Will.  IV.  c.  100, 

(/)  2  Black.  Comm.  128.  (h)  Sect.  2. 
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purchaser.  On  the  decease  of  a  woman  entitled  by  descent,  the 
descent  of  her  share  is,  therefore,  to  be  now  traced,  not  from  her- 
self, but  from  her  ancestor,  the  purchaser  from  whom  she  inherited. 
With  respect  to  the  person  to  become  entitled,  as  heir  to  the  pur- 
chaser on  this  descent,  if  the  woman  be  a  coparcener,  the  question 
arose  which  has  already  been  mentioned  (i),  whether  the  surviving 
sister  equally  with  the  issue  of  the  deceased,  or  whether  such  issue 
solely,  are  now  entitled  to  inherit  ?  And  the  conclusion  at  which 
the  Courts  have  arrived  is,  that  the  issue  alone  succeed  to  their 
mother's  share.  But,  whether  this  were  so  or  not,  nothing  is  clearer 
than  that,  on  the  decease  of  a  woman  entitled  by  descent,  the 
persons  who  next  inherit  take  as  heir  to  the  purchaser,  and  not  to 
her ;  for,  from  the  purchaser  alone  can  descent  now  be  traced  ;  and 
the  mere  circumstance  of  having  obtained  an  actual  seisin  does  not 
now  make  the  heir  the  stock  of  descent.  How,  then,  can  her 
husband  be  entitled  to  hold  her  lands  as  tenant  by  the  curtesy? 
If  tenancy  by  the  curtesy  was  allowed  of  those  lands  only  of  which 
the  wife  had  obtained  actual  seisin,  because  it  was  a  necessary  con- 
dition of  curtesy  that  the  wife  should  be  the  stock  of  descent,  and 
because  an  actual  seisin  alone  made  the  wife  the  stock  of  descent, 
how  can  the  husband  obtain  his  curtesy  in  any  case  where  the  stock 
of  descent  is  confessedly  not  the  wife,  but  the  wife's  ancestor  ? 
Amongst  all  the  recent  alterations  of  the  law,  the  doctrine  of 
curtesy  has  been  left  untouched  :  there  seems,  therefore,  to  be  no 
means  of  determining  any  question  respecting  it,  but  by  applying 
the  old  principles  to  the  new  enactments,  by  which,  indirectly,  it 
may  be  affected.  So  far,  then,  as  at  present  appears,  it  seems  a  fair 
and  proper  deduction  from  the  authorities,  that,  whenever  a  woman 
has  become  entitled  to  lands  by  descent,  her  husband  cannot  claim 
his  curtesy,  because  the  descent  of  such  lands,  on  her  decease,  is  not 
to  be  traced  from  her. 

But,  by  carrying  our  investigations  a  little  further,  wo  may  bo 
disposed  to  doubt,  if  not  to  deny,  that  such  is  the  law ;  not  that  the 
conclusion  drawn  is  unwarranted  by  the  authorities,  but  the  autho- 
rities themselves  may,  perhaps,  be  found  to  be  erroneous.  Let  us 
now  compare  the  law  of  curtesy  of  an  estate  tail  with  the  law  of 
curtesy  of  an  estate  in  fee  simple. 

In  the  section  of  Littleton,  which  we  have  already  quoted  (k),  it  is 
laid  down,  that,  if  a  man  taketh  a  wife  seised  as  heir  in  tail  especial, 
and  hath  issue  by  her,  born  alive,  he  shall,  on  her  decease,  be  tenant 
by  the  curtesy.  And  on  this  Lord  Coke  makes  the  following  com- 
mentary: "And  here  Littleton  intendoth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee  simple  or 
fee  tail  general,  and  those  lands  descend  to  his  daughter,  and  she 

(i)  Anle,  p.  239.  (/.)  Sect.  35. 
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takcfch  a  husband  and  hath  issue,  and  dieth  before  any  entry,  the 
husband  shall  not  be  tenant  by  the  curtesy,  and  yet,  in  this  case,  she 
had  a  seisin  in  law ;  but,  if  she  or  her  husband  had,  during  her  life, 
entered,  he  should  have  been  tenant  by  the  curtesy  "  (l).    Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always  traced  from 
the  purchaser  or  original  donee  in  tail.   The  actual  seisin  which  might 
be  obtained  by  the  heir  to  an  estate  tail  never  made  him  the  stock  of 
descent.     The  maxim  was  "Possessio  fratris  de  feudo  simi^lici  facit 
sororem  esse  hferedem."     Where,  therefore,  a  woman  who  had  been 
seised  as  heir  or  coparcener  in  tail  died,  leaving  issue,  such  issue  made 
themselves  heir  not  to  her,  but  to  her  ancestor,  the  purchaser  or 
donee ;  and  whether  the  mother  did  or  did  not  obtain  actual  seisin 
was,  in  this  respect,  totally  immaterial.     When  actual  seisin  was 
obtained,  the  issue  still  made  themselves  heir  to  the  purchaser  only, 
and  yet  the  husband  was  entitled  to  his  curtesy.   When  actual  seisin 
was  not  obtained,  the  issue  were  heirs  to  the  purchaser  as  before  ; 
but  the  husband  lost  his  curtesy.     In  the  case  of  an  estate  tail, 
therefore,  it  is  quite  clear  that  the  question  of  curtesy  or  no  curtesy 
depended  entirely  on  the  husband's  obtaining  for  his  wife  an  actual 
seisin,  and  had  nothing  to  do  with  the  circumstance  of  the  wife's 
being  or  not  being  the  stock  of  descent.   The  reason,  therefore,  before 
mentioned  given  by  Lord  Coke,  and  repeated  by  Blackstone,  cannot 
apply  to  an  estate  tail.   An  actual  seisin  could  not  have  been  required 
in  order  to  make  the  wife  the  stock  of  descent,  because  the  descent 
could  not,  under  any  circumstances,  be  traced  from  her,  but  must 
have  been  traced  from  the  original  donee  to  the  heir  of  his  body 
])er  formam  doni. 

Again,  if  we  look  to  the  law  respecting  curtesy  in  incorporeal 
hereditaments,  we  shall  find  that  the  reason  above  given  is  in- 
applicable ;  for  the  husband,  on  having  issue  born,  was  entitled  to 
his  curtesy  out  of  an  advowson  and  a  rent,  although  no  actual 
seisin  had  been  obtained,  in  the  wife's  lifetime,  by  receipt  of  the  rent 
or  presentation  to  the  advowson  {m).  And  yet,  in  order  to  make  the 
wife  the  stock  of  descent  as  to  such  hereditaments,  it  was  necessary 
that  an  actual  seisin  should  be  obtained  by  her  (n).  The  husband, 
therefore,  was  entitled  to  his  curtesy  where  the  descent  to  the  issue 
was  traced  from  the  ancestor  of  his  wife,  as  well  as  where  traced 
from  the  wife  herself.  In  this  case,  also,  the  right  of  curtesy  was 
accordingly  independent  of  the  wife's  being  or  not  being  the  stock 
from  which  the  descent  was  to  be  traced. 

We  are  driven,  therefore,  to  search  for  another  and  more  satis- 
factory reason  why  an  actual  seisin  should  have  been  required  to  be 
obtained  by  the  wife,  in  order  to  entitle  her  husband  to  his  curtesy 

(I)  Co.  Litt.  29  a.  4th  ed.). 

(m)  Watk.  Descents,  36    (47,  (»)  Ibid.  60  (67,  4th  ed.). 
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out  of  her  lands  ;  and  such  a  reason  is  furnished  by  Lord  Coke  him- 
self, and  also  by  Blackstonc.  Lord  Coke  says(o),  "  Where  lands  or 
tenements  descend  to  the  husband,  before  entry  he  hath  but  a  seisin 
in  law,  and  yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced 
to  an  actual  possession,  for  it  lieth  not  in  the  power  of  the  wife  to 
bring  it  to  an  actual  seisin,  as  the  husband  may  do  of  his  wife's  land 
when  he  is  to  be  tenant  by  curtesy,  which  is  worthy  the  observation." 
It  would  seem  from  this,  therefore,  that  the  reason  why  an  actual 
seisin  was  required  to  entitle  the  husband  to  his  curtesy  was,  that 
his  wife  may  not  suffer  by  his  neglect  to  take  possession  of  her 
lands ;  and,  in  order  to  induce  him  to  do  so,  the  law  allowed  him 
curtesy  of  all  lands  of  which  an  actual  seisin  had  been  obtained, 
but  refused  him  his  curtesy  out  of  such  lands  as  he  had  taken  no 
pains  to  obtain  possession  of.  This  reason  is  also  adopted  by  Black- 
stone  from  Coke  :  "  A  seisin  in  law,  of  the  husband  will  be  as  effectual 
as  a  seisin  in  deed,  in  order  to  render  the  wife  dowable  ;  for  it  is  not 
in  the  wife's  power  to  bring  the  husband's  title  to  an  actual  seisin, 
as  it  is  in  the  husband's  power  to  do  with  regard  to  the  wife's  lauds  ; 
which  is  one  reason  luhy  he  shall  not  be  tenant  by  the  curtesy  but  of 
such  lands  wliereof  the  wife,  or  he  himself,  in  her  right,  tvas  actually 
seised  in  deed  "  (p).  The  more  we  investigate  the  rules  and  principles 
of  the  ancient  law,  the  greater  will  appear  the  probability  that  this 
reason  was  indeed  the  true  one.  In  the  troublous  time  of  old,  an 
actual  seisin  was  not  always  easily  acquired.  The  doctrine  of  con- 
tinual claim  shows  that  peril  was  not  unfrequently  incurred  in 
entering  on  lands  for  the  sake  of  asserting  a  title ;  for,  in  order  to 
obtain  an  actual  seisin,  any  person  entitled,  if  unable  to  approach 
the  premises,  was  bound  to  come  as  near  as  he  dare  (q).  And  "  it  is 
to  be  observed,"  says  Lord  Coke,  "  that  every  doubt  or  fear  is  not 
sufficient,  for  it  must  concern  the  safety  of  the  person  of  a  man, 
and  not  his  houses  or  goods  ;  for  if  he  fear  the  burning  of  his  houses 
or  the  taking  away  or  spoiling  his  goods,  this  is  not  sufficient  "  (?■). 
That  actual  seisin  should  be  obtained  was  obviously  most  desirable, 
and  nothing  could  bo  more  natural  or  reasonable  than  that  the 
husband  should  have  no  curtesy  where  he  had  failed  to  obtain  it. 
Perkins  seems  to  think  that  this  was  the  reason  of  the  rule ;  for  in 
his  Profitable  Book  he  answers  an  objection  to  it,  founded  on  an 
extreme  case.  "  But  if  possession  in  law  of  lauds  or  tenements  in 
fee  descend  unto  a  married  woman,  which  lands  are  in  the  county  of 
York,  and  the  husband  and  his  wife  are  dwelling  in  the  county  of 
Essex,  and  the  wife  dieth  within  one  day  after  the  descent,  so  as 
the  husband  could  not  enter  during  the  coverture,  for  the  shortness 
of  the  time,  yet  ho  shall  not  bo  tenant  by  the  curtesy,  &c. ;  and  yet, 
according  to  common  pretence,  there  is  no  default  in  the  h^isband. 
But  it  may  be  said  that  the  husband  of  the  woman,  before  the  death 

(o)  Co.  Litt.  :!1  a.  (q)  Litt.  es.  4Ii1,  421. 

(p)  2  Black.  Coium.  131.  ('•)  Co.  Litt.  253  b. 
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of  ths  ancestor  of  the  woman,  might  have  spoken  unto  a  man 
dwelling  near  unto  the  place  where  the  lands  lay,  to  enter  for  the 
woman,  as  in  her  right,  immediately  after  the  death  of  her  ancestor," 
&c.  (s).  This  reason  for  the  rule  is  also  quite  consistent  with  the 
circumstance  that  the  husband  was  entitled  to  his  curtesy  out  of 
incorporeal  hereditaments,  notwithstanding  his  failure  to  obtain  an 
actual  seisin.  For  if  the  advowson  were  not  void,  or  the  rent  did 
not  become  payable  during  the  wife's  life,  it  was  obviously  im- 
possible for  the  husband  to  present  to  the  one  or  receive  the  other ; 
and  it  would  have  been  unreasonable  that  he  should  sufier  for  not 
doing  an  impossibility,  the  maxim  being  "  impotentia  excusat  legem." 
This  is  the  reason,  indeed,  usually  given  to  explain  this  circumstance  ; 
and  it  will  be  found  both  in  Lord  Coke  (t)  and  Blackstone  (it).  This 
reason,  however,  is  plainly  at  variance  with  that  mentioned  in  the 
former  part  of  this  paper,  and  adduced  by  them  to  explain  the 
necessitj'  of  an  actual  seisin,  in  order  to  entitle  the  husband  to  his 
curtesy  out  of  lands  in  fee  simple. 

There  still  remains,  however,  the  section  of  Littleton,  to  which  we 
have  before  referred  (x),  as  an  apparent  authority  on  the  other  side. 
Littleton  expressly  says,  that  when  the  issue  may,  by  possibility, 
inherit,  of  such  an  estate  as  the  luife  hath,  as  heir  to  the  ivife,  the 
husband  shall  have  his  curtesj',  but  otherwise  not ;  and  we  have  seen 
that,  according  to  Lord  Coke's  interpretation,  to  inherit  as  lieir  to  the 
wife,  means  here  to  inherit  from  the  wife  as  the  stock  of  descent.  But 
the  legitimate  mode  of  interpreting  an  author  certainly  is  to  attend 
to  the  context,  and  to  notice  in  what  sense  he  himself  uses  the  phrase 
in  question  on  other  occasions.  If  now  we  turn  to  the  very  next 
section  of  Littleton,  we  shall  find  the  very  same  phrase  made  use  of 
in  a  manner  which  clearly  shows  that  Littleton  did  not  mean,  by 
inheriting  as  heir  to  a  person,  inheriting  from  that  person  as  the  stock 
of  descent.  For,  after  having  thus  laid  down  the  law  as  to  curtesy, 
Littleton  continues  :  "  And,  also,  in  every  case  where  a  woman  taketh 
a  husband  seised  of  such  an  estate  in  tenements,  &c.,  so  as,  by  possi- 
bility, it  may  happen  that  the  wife  may  have  issue  by  her  husband, 
and  that  the  same  issue  may,  by  possibility,  inherit  the  same  tene- 
ments of  such  an  estate  as  the  hush:ind  hath,  as  heir  to  the  husband, 
of  such  tenements  she  shall  have  her  dower,  and  otherwise  not "  (y)- 
Now,  nothing  is  clearer  than  that  a  wife  was  entitled  to  dower  out  of 
the  lands  of  which  her  husband  had  only  seisin  in  law  (z) ;  and  nothing, 
also,  is  clearer  than  that  a  seisin  in  law  only  was  insufficient  to  make 
the  husband  the  stock  of  descent :  for,  for  this  purpose,  an  actual 

(s)  Perk.  ilO.  (y)  Litt.  a.  53. 

(t)  Co.  Litt.  2;)  a.  (z)  Watk.  Descents,  32  (42, 4tli 

(m)  2  Black.  Coram.  127.  ed.). 

(x)  Sect.  52. 
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seisin  was  requisite,  according  to  the  rule  "  seisiua  facit  stipitem.' 
In  this  case,  therefore,  it  is  obvious  that  Littleton  could  not  mean  to 
say  that  the  husband  must  have  been  made  the  stock  of  descent,  by 
virtue  of  having  obtained  an  actual  seisin  ;  for  that  would  have  been 
to  contradict  the  plainest  rules  of  law.  What,  then,  was  his  meaning  ? 
The  subsequent  part  of  the  same  section  affords  an  explanation  : 
"  For,  if  tenements  be  given  to  a  man  and  to  the  heirs  which  he  shall 
beget  of  the  body  of  his  wife,  in  this  case  the  wife  hath  nothing  in 
the  tenements,  and  the  husband  hath  an  estate  tail  as  donee  in  special 
tail.  Yet,  if  the  husband  die  without  issue,  the  same  wife  shall  be 
endowed  of  the  same  tenements,  because  the  issue,  which  she  by 
possibility  might  have  had  by  the  same  husband,  might  have  inherited 
the  same  tenements.  But,  if  the  wife  dieth  leaving  her  husband,  and 
after  the  husband  taketh  another  wife  and  dieth,  his  second  wife 
shall  not  be  endowed  in  this  ca,sc,  for  tlic  reason  aforesaid."  This 
example  shows  what  was  Littleton's  true  meaning.  He  was  not 
thinking,  either  in  this  section  or  the  one  next  before  it,  of  the 
husband  or  wife  being  the  stock  of  descent,  instead  of  some  earlier 
ancestor.  He  was  laying  down  a  general  rule,  applicable  to  dower  as 
well  as  to  curtesy ;  namely,  that  if  the  issue  that  might  have  been 
born  in  the  one  case,  or  that  were  born  in  the  other,  of  the  surviving 
parent,  could  not,  by  possibility,  inherit  the  estate  of  their  deceased 
parent,  by  right  of  representation  of  such  parent,  then  the  surviving 
parent  was  not  entitled  to  dower  in  the  one  case,  or  to  curtesy  in  the 
other.  It  is  plain  that,  in  the  example  just  adduced,  the  issue  of 
the  husband  by  his  second  marriage  could  not  possibly  inherit  his 
estate,  which  was  given  to  him  and  the  heirs  of  his  body  by  his  first 
wife ;  the  second  wife,  therefore,  was  excluded  from  dower  out  of 
this  estate.  And,  in  the  parallel  case  of  a  gift  to  a  woman  and  the 
heirs  of  her  body  by  her  first  husband,  it  is  indisputable  that,  for  a 
precisely  similar  reason,  her  second  husband  could  not  claim  his 
curtesy  on  having  issue  by  her ;  for  such  issue  could  not  possibly 
inherit  their  mother's  estate.  All  that  Littleton  then  intended  to 
state  with  respect  to  curtesy,  was  the  rule  laid  down  by  the  Statute 
De  Donis  (a),  which  provides  that,  where  any  person  gives  lands  to 
a  man  and  his  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  frankmarriage,  the  second  husband  of  any  such  woman 
shall  not  have  anything  in  the  land  so  given,  after  the  death  of  his 
wife,  by  the  law  of  England,  nor  shall  the  issue  of  the  second 
husband  and  wife  succeed  in  the  inheritance  (5).  When  the  two 
sections  of  Littleton  are  read  consecutively,  without  the  introduction 
of  Lord  Coke's  commentary,  their  meaning  is  apparent ;  and  the 
intervening  commentary  not  only  puts  the  reader  on  the  wrong  clue 
but  hinders  the  recovery  of  the  right  one,  by  removing  to  a  distance 
the  explanatory  context. 

(a)  13  Edw.  I.  c.  1.  of  England  (C),  1. 

(6)  See  Bac.  Abr.  tit.  Curtesy 
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Haviug  at  length  arrived  at  the  true  principles  of  the  old  law,  the 
application  of  them  to  the  state  of  circumstances  produced  by  the 
new  law  of  inheritance  will  be  very  easy.  A  coparcener  dies  leaving 
a  husband  who  has  had  issue  by  her,  and  leaving  one  or  more  sisters 
surviving  her.  The  descent  of  her  share  is  now  traced  from  their 
common  parent,  the  purchaser.  But,  in  tracing  this  descent,  we  have 
seen  (c)  that  the  issue  of  the  deceased  coparcener  would  inherit  her 
entire  share  by  representation  of  her.  And  the  condition  which  will 
entitle  her  husband  to  curtesy  out  of  her  share  appears  to  be,  that 
his  issue  might  possibly  inherit  the  estate  by  right  of  representation 
of  their  deceased  mother.  This  condition,  therefore,  is  obviously 
fulfilled,  and  our  conclusion  consequently  is,  that  the  husband  of  a 
deceased  coparcener,  who  has  had  issue  by  her,  is  entitled  to  curtesy 
out  of  the  whole  of  her  share.  But  in  order  to  arrive  at  this  con- 
clusion, it  seems  that  we  must  admit,  first,  that  Lord  Coke  has 
endeavoured  to  support  the  law  by  one  reason  too  many ;  and 
secondly  that  one  laudatory  flourish  of  Blackstone  has  been  made 
without  occasion. 

(c)  Ante,  p.  239. 
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Eeferred  to,  pp.  484,  486. 


The  Manor  oi\  A  General  Court  Baron  of  John  Freeman  Esq. 
Fairfield  in    (Lord  of  the  said  Manor  holden  in  and  for  the  said 

the  County  of  Manor  on  the  1st  day  of  January  in  the  third  year 
Middlesex.  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria 
by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and  in  the  year  of  our  Lord 
1840    Before  John  Doe  Steward  of  the  said  Manor. 

At  this  Court  comes  A.  B.  one  of  the  customary  tenants  of  this  Considera- 
manor  and  in  consideration  of  the  sum  of  £1000  of  lawful  money  of  ^^on. 
Great  Britain  to  him  in  hand  well  and  truly  paid  by  C.  D.  of  Lincoln's  Surrender. 
Inn  in  the  county  of  IMiddleses  Esq.  in  open  Court  surrenders  into 
the  hands  of  the  lord  of  this  manor  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod  according  to  the  custom  of  this  manor 
All  that  messuage  &c.  [here  describe  the  i^remises]  with  their  appur-  Parcels. 
tenances  (and  to  which  same  premises  the  said  A.  B.  was  admitted 
at  the  general  Court  holden  for  this  manor  on  the  12th  day  of  October 
1838)     And  the  reversion  and  reversions  remainder  and  remainders 
rents  issues  and  profits  thereof  And  all  the  estate  right  title  interest  Estate, 
trust  benefit  property  claim  and  demand  whatsoever  of  the  said  A.  B. 
in  to  or  out  of  the  same  premises  and  every  part  thereof.   To  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  for  ever  according  to  the  custom 
of  this  manor. 

Now  at  this  Court  comes  the  said  C.  D.  and  prays  to  be  admitted  Admittance, 
to  all  and  singular  the  said  customary  or  copyhold  hereditaments  and 
premises  so  surrendered  to  his  use  at  this  Court  as  aforesaid  to  whom 
the  lord  of  this  manor  by  the  said  steward  grants  seisin  thereof  by  the 
rod  To  HAVE  AND  TO  HOLD  the  said  messuage  hereditaments  and  Hubcnduiu. 
premises  with  their  appurtenances  unto  the  said  C.  D.  and  his  heirs 
to  be  holden  of  the  lord  by  copy  of  Court  roll  at  the  will  of  the  lord 
according  to  the  custom  in  this  manor  by  fealty  suit  of  court  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  thereof  due 
and  of  right  accustomed  And  so  (saf  ing  the  right  of  the  lord)  the 
said  C.  D.  is  admitted  tenant  thereof  and  pays  to  the  lord  on  such 
bis  admittance  a  fine  certain  of  £50  and  his  fealty  is  respited.  Flue  £50. 

(Signed)  John  Doe  Steward. 
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A. 

Abandonment,  evidence  of,  587. 

Abeyance  of  inheritance,  359. 

Absolute  title,  registration  \Yith,  636 — 639,  642. 

Abstbact  of  title,  vendor  bound  to  furnish,  590. 
now  forty  years  sufficient,  592. 
for  registration,  637. 

Accumulation,  restriction  on,  408,  409. 

Acknowledgment  of  deeds  by  married  women,  310,  397,  492,  603. 
of  title,  562,  579,  584. 
of  right  to  production  of  documents,  600,  602. 

Actions,  real  and  personal,  23,  01  and  u.,  418. 

for  recovery  of  possession,  17,  18,  45  and  n.,  61  n.,  95,  96, 
175  n.,  337,  460—462,  551,  556,  562,  578  n.,  579,  583. 

Administration  of  debtor's  estate,  284,  285. 
letters  of,  222. 

Administrator,  21,  221,  520. 

descent  to,  29,  57,  75,  111,  133,  139,  186,  190,  207, 

219,  220,  224—227,  318,  353,  383,  435,  449,  475, 

490,  520,  681. 
of  bare  trustee,  139. 
of  convict's  estate,  300. 
of  mortgagee,  552. 

Admittance  to  copyholds,  459,  475,  476,  479,  485,  486,  490,  493,  564, 
565,  703. 

Advertisement  of  application  for  registration  of  title,  638. 

Advowson  appendant,  31,  424,  442 — 444. 
in  gross,  441,  443,  444. 
of  rectories,  442 — 444. 

w.ii.p.  45 
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AnvowsoN  agreements  for  resignation,  442. 
conveyance  of,  444,  445. 
of  vicarages,  444. 
devolution  of,  44G. 

limitation  of  actions  and  suits  for,  583. 
'proper  length  of  title  to,  592. 
curtesy  of,  698. 

Affidavit  of  intestacy,  registration  of,  264. 

Agreements. — See  Contract. 
stamps  on,  190  n. 
for  resignation  of  benefice,  442. 
for  lease,  123  n.,  186,  392,  503,  504,  596,  664. 

stamps  on,  504  n. 

by  mortgagor,  554. 
for  sale,  190,  590,  596. 

Agbicultural  Holdings,  501,  510  and  n.,  530—533,  554  n. 

Agriculture,  Board  of,  143,  231,  438,  480,  532. 

Aids,  47,  51,  54,  110. 

Alien,  295,  301  and  n.,  302. 

Alienation,  power  of,  inherent  in  ownership,  82,  342,  355. 
exceptions  to,  76—78,  84,  314. 
of  real  estate,  27,  38,  39,  66—76,  342,  369,  389. 
See  Fee  Simple,  &c. 
involuntary,  81,  268—293,  382, 419,  439,  474,  475. 
by  will,  27,  71  u.,  74,  113,  132,  139,  172,  245, 

250—264,  367,  368,  398,  402,  435. 
under  power  unconnected  with  ownership,  387. 
by  tenant  for  life,  118. 
of  copyholds,  470,  474,  475,  482—496. 
of  leaseholds,  508,  518—523. 
encouraged  by  law,  355. 
opposed  by  feudal  system,  67,  368, 
limitation  to  hold  until,  83,  84. 

Allotments,  compensation,  531  n. 

Alterations  in  deeds,  153. 

Ancestor,  power  of,  over  expectations  of  heirs,  70. 
descent  to,  88,  233—235,  239. 

Ancient  demesne,  tenure  of,  60,  61,  455,  465. 

\nnuities  for  lives,  inrolment  of  memorial  of,  now  unnecessary, 
430  n. 
registration  of,  430. 
search  for,  430,  603. 

Anticipation,  clause  against,  85,  314—316,  319,  320. 
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Appendant  incorporeal  hereditaments,  421 — 424,  585 — 587,  624. 
common  appendant,  424,  585,  587. 

Application  of  purchase-money,  necessity  of  seeing  to  the,  559,  606. 

Appointment,  powers  of. — See  Powers. 

Apportionment  of  rent,  130,  437,  517,  518. 
of  rent-charge,  437. 
of  rent  seek,  438  n. 

Appropriation  of  rectories,  444. 

Appurtenances,  427. 

Appurtenant  incorporeal  hereditaments,  421,  426,  585 587  624 

rights  of  common  and  of  way,  425,  585—587  624. 

Arms,  directions  for  use  of,  379. 

Arrangement  with  creditors,  279,  602. 

Arrears  of  rent  or  interest,  recovery  of,  583,  584. 

Assent  of  executor  to  specific  bequest,  223,  520. 
to  devise,  225. 

Assets,  95,  281,  293,  420,  474,  521, 
equitable,  281. 
order  of  application,  282  u.,  283. 

Assignee  of  lease  liable  to  rent  and  covenants,  511 513  536. 

of  tenant  for  life,  126. 

Assignment  of  lease,  500  n.,  508—513,  518,  519,  566. 
of  chattel  interest  must  be  by  deed,  519. 
of  trust  must  be  in  writing,  189. 
to  self  and  another,  210,  211. 
of  property  for  creditors,  279. 
of  satisfied  terms,  588 — 543. 

Assigns,  71—74,  76,  149,  188,  436,  511. 

Assurance,  further,  607,  608,  609,  614,  623,  690. 

Attachment,  163. 

Attainder,  48,  115,  301. 

of  tenant  in  tail,  110  u. 
abolition  of,  56. 

Attendant  terms,  538 — 543. 

Attestation  of  deeds,  384,  615. 

of  wills,  245,  246,  247. 

of  the  exercise  of  powers,  384—387. 

of  transfers  of  registered  land,  649. 
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Attested  copies,  Guo  n. 

Attorneys'  and  Solicifcors'  Acts.  -Sec  stats,  33  &  34  Vict.  c.  28,  and 
44  &  45  Vict.  c.  44. 

Attornment,  339,  422,  428  u. 

Autre  droit,  estates  in,  537. 

Autre  vie,  estate,  131—135,  290,  435. 


B. 

Bankruptcy,  81,  83,  84  n.,  278. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in,  285. 
limitation  to  hold  until,  83,  84, 
of  tenant  in  fee  simple,  278,  285. 
of  tenant  in  tail,  289. 
of  cestui  que  trust,  292. 
of  trustee,  292. 
of  convict,  300. 
of  husband,  308,  313  u. 

of  owner  of  land  subject  to  rent-charge,  439. 
of  leaseholder,  501,  522,  523. 
power  of  trustee  in,  as  to  remainders,  &c.,  420. 

as  to  copyholds,  474,  475. 
exercise  of  powers  in,  S82,  383. 
disclaimer  of  leaseholds  by  trustee  in,  522. 
search  for,  604. 
registration  of  trustee,  658. 

Bare  trustee,  321,  528  n. 

Bargain  and  sale,  202—204,  205,  216,  507. 

of  lands  raised  a  use,  172,  178. 

of  the  fee,  202  and  n. 

under  the  Statute  of  Uses,  202,  216. 

required  to  be  inroUed,  203,  216. 

for  a  year,  204,  205. 

of  lands  in  Yorkshire,  216  n. 

by  executors,  398,  399. 

covenants  implied  by,  611. 

form  of  deeds,  685. 

Base  fee,  104,  109. 

Bastardy,  56. 

Bedford  Level  registry,  213. 

Benefice  with  cure  of  souls,  not  chargeable,  85. 
sequestration  of,  85  n. 
appointment  to,  441. 
cannot  be  sold  by  public  auction,  446, 
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Benefices,  feudal,  13  n. 

Beneficial  owner,  conveyance  as,  G09,  GIO,  G22,  G26,  G27. 

BORDARII,  41. 

BoROUGH-English,  tenure  of,  GO,  191,  448,  490  n. 

Bracton,  9,  454. 

Breach  of  covenant,  waiver  of,  51G,  517. 

Brothers,  descent  to,  88. 

Building  lease,  120  n.,  121,  122,  555. 
land,  ground  rent  on,  43G. 

Burgage,  tenure  in,  27  n.,  43,  45,  53,  GO,  74. 
alienation  hy  will,  27  n.,  74. 

BURGENSES,  43. 

Burial,  place  of,  78  n. 

C. 

CArACiTV  in  law,  295 — 305. 

Capital  money  under  Settled  Land  Acts,  121—125,  127,  129,  530  n. 

Capite,  tenants  in,  37,  39  n.,  40—43,  45,  48,  54,  57,  73. 

Caution  against  dealing  with  registered  land,  G49,  G5G,  G63,  GG4 — 
666,  669. 
against  registration  of  unregistered  land,  666. 

Caveat  in  Yorkshire  registry,  212  n. 

Central  Office  of  Supreme  Court,   inrolment  in,  77  n.,  99,  103 

203  n.,  279,  294  n. 
search  in,  294,  003. 

Certificate  of  ofiicial  search  of  registers,  &c.,  294  u.,  603  n.,  604  n. 
of  acknowledgment  by  married  woman,  311  u.,  G03. 

Cessation  of  a  registered  charge,  655. 

Cesser  of  a  term,  i^roviso  for,  534,  535,  538. 

Cestui  que  use,  position  of,  in  Chancery  and  at  law,  171 — 173. 
legal  estate  transferred  to,  174. 
que  trust,  position  of,  in  equity,  179—183,  184,  187. 

is  tenant  at  will  at  law,  187. 
que  vie,  131,  132. 

Chambers,  .34. 
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Chancery,  Court  of,  jurisdiction  of,  161,  162,  163,  171,  177—184. 
And  see  Order. 
process  and  procedure  of,  163 — 168,  184. 
enforced  uses,  171,  173,  377. 
transfer  to  High  Court  of  Justice,  167. 
appointment  of  new  trustees,  193. 
administration  of  estates  of  debtors,  281 — 284. 
power  over  guardians,  298. 
relieved  lessees,  338. 

relieved  defective  execution  of  powers,  386. 
consent  of,  to  infant's  settlement,  296,  888. 

to  disposal  of  minerals,  396. 
partition  of  copyholds,  479. 
interposition  of,  between  mortgagor  and  mort- 
gagee, 546,  568,  575. 

Chancery  Division,  matters  assigned  to,  167. 

foreclosure  proceedings,  557. 
action  for  redemption,  561,  562. 
registration  of  title,  639. 

Chargf.  of  Debts  on  real  estate,  82,  260,  261,  281—283. 
judgments  on  land,  270,  271,  274,  276. 
legacies,  260,  261. 
registered  land,  648,  652,  655. 

b}'  deposit  of  land  certificate,  656. 

Charity,  conveyance  to,  76 — 78. 

exemptions  from  Mortmain  Act,  78  n. 

inrolment  of  conveyances,  77  n. 

investment  of  funds,  78  n. 

alienation  by,  304. 

relief  of  defective  execution  of  power,  386. 

Charter,  149. 

Chattels,  11. 

real  and  personal,  25. 

real,  25  n.,  26,  28,  29,  32,  47  u.,  275,  498,  499,  522. 
property  in,  differs  from  pro^jerty  in  land,  11,  12,  23. 
not  objects  of  feudal  tenure,  15. 
recovery  of,  18,  19  and  n. 
an  equitable  estate  in,  184. 
will  of,  247. 

devolution  of,  20,  21,  26,  498. 
And  see  Term — Mortgage. 

Cheltenham,  manor  of,  495. 

Civil  death,  115. 


INDEX.  711 

Codicil,  250. 

Collateral  relations,  91,  233. 

Collation,  442. 

CoMMENDATiOKS,  ill  feudalism,  13  n. 

CoMMissiONKRS,  Land  and  Inclosure,  143  n. 
Real  Property,  229. 
of  Woods,  &c.,  5G  n. 
of  the  Treasury,  certificate  of,  2SG  n. 
for  taking  acknowledgments,  310. 

CoMMiTTEK  of  lunatic,  299.     . 

Common,  rights  of,  31,  62,  81,  423. 
appendant,  423,  424. 
appurtenant,  426,  427. 
in  gross,  441. 

metropolitan  commons,  424. 
fields,  40,  41,  62,  146,  423,  451. 
of  copyholds,  481. 
limitation  of  rights  of,  585,  586. 

Common,  tenancy  in,  137,  141—143,  479. 

Common  forms,  619. 

Common  Law,  founded  on  custom,  9  n. 

conveyance. — See  Conv'eyance. 

rights  opposed  to  equitable,  161,  163 — 168. 

construction  of  mortgage,  546. 

Community,  tribal  and  village,  451. 

Commutation  of  tithes,  448. 

of  manorial  rights,  457,  481  and  n. 

Companies,  joint-stock,  303. 

mortgage  of  lands  by,  574. 

Compensation  for  improvements,  530 — 533,  554  n. 

for   damage   done   by  game    or    unreasonable    dis- 
turbance, 532. 
power  to  charge  holding  with  repayment,  532. 

Composition  with  creditors,  279. 

Compulsouy  registration,  213,  214,  506,  519,  671-673. 

Concealed  fraud,  limitation  in  cases  of,  582. 

Condition  of  re-entry  for  non-payment  of  rent,  337 — 339,  510  n. 
formerly  inalienable,  338. 
attached  to  the  reversion,  338,  339. 
severance  of  reversion,  517. 
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Condition  of  re-entry  on  breach  of  covenants,  510  n.,  513 — 517. 

effect  of  licence  for  breach  of  covenant,  516, 
effect  of  waiver,  517. 
annexed  to  registered  land,  GG3. 

Conditional  gift,  92,  678. 

conveyance,  546. 
surrender,  565. 

Confirmation,  conveyance  by,  160,  217. 

Consent  of  protector,  104. 

as  to  copyholds,  472,  473,  489,  490. 

Consideration,  79,  216,  286. 

required  for  simple  contract,  152. 

on  feoffment  after  the  Statute  of  Uses,  150,  208. 

a  deed  said  to  import  a,  152. 

receipt  for,  613,  627. 

marriage  is,  217  n. 

Consolidation  of  securities,  576. 

Construction  of  wills,  113,  252 — 259. 

of  law  as  to  attendant  terms,  541. 
of  deeds,  112. 
of  mortgage,  543. 

Contempt  of  Court,  163. 

Contingent  remainders,  353,  355 — 375. 

definition  of,  360, 
origin  of,  356—359, 
anciently  illegal,  356. 
abolished,  356  n. 
example  of,  360,  362,  363,  367. 
rules  for  creation  of,  361—367,  409— il6. 
vesting  of,  361,  363,  364. 
preserved  by  statute,  364,  372,  410. 
conveyance  of,  367,  368. 
formerly  inalienable,  368. 
destruction  of,  369—372,  375,  410. 
trustees  to  preserve,  373,  374, 
of  equitable  estates,  374,  375,  416,  417, 
of  copj'holds,  492. 

difference     betvreen    executory     interests 
and,  356,  376,  379,  401, 

Contingent  Remainders  Act,  1877.— See  stat.  40  it  41  Vict.  c.  .33, 

Contract,  debts  by  simple,  82,  232—281. 
cannot  bar  estate  tail,  107. 
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Contract  in  writing  requires  consideration,  152. 
for  a  lease,  sale. — See  Agreement. 
by  married  woman,  310,  317. 
by  tenant  to  pay  tithes,  449  n. 

as  to  compensation,  530. 
not  to  exercise  powers,  126,  396,  397. 
stamps  on,  190  n. 
to  mortgage,  not  specifically  enforced,  596. 

CoNVF.YANCE  of  freehold  at  common  law,  145 — 160. 
modern,  200—218. 
form  of,  613—684. 
by  feoffment,  145—150. 
by  deed,  157,  206. 

by  fine  and  recovery,  72  n.,  93  n.,  99,  100,  159. 
by  lease  and  release,  159,  204 — 206,  214. 
by  confirmation,  exchange,  or  surrender,  160,  217. 
by  vesting  declaration  or  order,  195 — 197,  404. 
by  bargain  and  sale,  202—206,  216,  085. 
under  jiowers,  218,  403. 
by  executors  to  devisee  or  heir,  225,  226. 
by  surrender  of  copyholds,  472. 
by  way  of  mortgage,  546,  549. 
fraudulent,  79,  287,  288. 
voluntary  and  for  value,  78,  79,  276. 
to  uses,  209,  210,  216. 
to  or  by  the  Grown,  159  n. 
to  self,  209. 

to  husband  or  wile,  311,  312,  320,  485. 
by  married  women,  309—311,  313,  316,  317,  318,  319, 

485,  491,  528. 
by  joint  tenant,  tenant  in  common,  142. 
by  tenant  for  life,  125,  188,  189,  403. 
by  executory  devisee  for  testator's  debts,  402  n. 
by  mortgagee,  558,  570. 

of  land  passes  advantages  not  strictly  appurtenant,  427. 
of   land  passes  all   the  estate   and   interest   of   party 

conveying,  621,  625. 
of  advowson,  444,  446. 
of  tithes,  447,  448. 
on  sale,  stamps  on,  615  n. 
moaning  of,  in  Conveyancing  Act  (1881),  609  n.,  623. 

Conveyancing  Acts.— See  stats.  44  &  45  Vict.  c.  41 ;  45  &  46  Vict, 
c.  89 ;  55  &  56  Vict.  c.  13. 
changes  in  form  of  conveyance  rcndtned  possible  by,  427,  428, 
621—625. 

Convicts,  300. 
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Coparceners,  230,  358  n. 

descent  amongst,  239. 

Copyhold  Acts,  1852  to  1894,  480,  481. 

Copyholds,  definition  of,  450. 

origin  of,  27,  41,  450. 

recovery  of  possession  of,  27. 

growth  of  the  law  of  copyhold  tenure,  457. 

Littleton's  account  of  the  tenure,  458. 

extension  of  copyholders'  rights,  450— 4G1,  470. 

tenure  of,  450,  463—474,  476—479. 

seisin  in  the  lord,  463,  465. 

mines  and  timber  on,  464,  465. 

when  customary  freeholds,  465. 

forfeiture  of,  464,  465. 

for  lives,  460,  468 

of  inheritance,  459,  468. 

estates  in  copyholds,  459,  463,  468 — 481. 

estate  tail  in,  469 — 473,  475. 

estate  pur  autre  vie,  473. 

remainders  of,  492. 

lease  of,  464  and  n. 

executory  interests  in,  493. 

held  jointly  and  in  common,  479. 

of  married  woman,  485,  488,  491,  494. 

customary  recovery,  472. 

forfeiture  and  regrant,  472. 

grant  of,  483. 

seizure  quousque,  487,  488. 

surrender  of,  460,  472,  484-491,  564,  565. 

admittance  to,  460,  475,  486,  487,  491,  493,  564,  565. 

alienation  of,  47J,  474,  482—496. 

subject  to  debts,  28  n.,  474.  * 

power  of  trustee  in  bankruptcy  as  to,  475. 

commutation  of  manorial  rights  in,  457,  481  n. 

enfranchisement  of,  479—481,  496,  592. 

by  tenant  for  life,  479  n. 
mortgage  of,  564,  567. 
will  of,  486,  487. 

devolution  of,  on  death,  28  n.,  476. 
curtesy  and  freebench  of,  495. 
equitable  estates  in,  488 — 491. 
uses  and  trusts  as  to,  488,  489,  490. 
settlement  of,  489. 
title  on  purchase  of,  592. 

sale  of  land   formerly  copyhold   which   has   been   en- 
franchised, 592. 
cannot  be  registered,  636. 
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COBPORATION,  76  n.,  295,  29G,  302—305. 

Corporeal  things,  4. 

hereditaments,  30 — 32. 

now  lie  in  grant,  206. 

Costs  of  protecting  settled  land,  124  n, 
of  renewing  lease,  530. 
mortgagee's,  548  n.,  562  n. 
purchaser's,  590,  600  n. 
of  conveyancing,  618 — 621. 
of  rectifying  register,  669,  676. 

COTARII,  41. 

CODNTERPART,  stamp  on,  504  n. 

Counties  palatine. — See  Palatine. 

County  Courts,  equity  jurisdiction  of,  196,  556  u.,  562  n. 
appointment  of  receiver  by,  291  n. 

Court,  The  King's,  9  n.,  45,  454,  461. 
suit  of,  48,  51,  55,  476. 
customary,  458,  482. 
rolls,  450,  457,  483,  484. 

search  of,  604. 
baron,  44,  48,  457. 

Court  of  Probate,  21,  247. 

of  Chancery. — See  Chancery. 
of  Wards  and  Liveries,  54  n. 

Covenant  defined,  18  n. 

to  stand  seised,  183,  216. 

in  void  deed,  154  n. 

voluntary,  not  enforced  in  equity,  183. 

restrictive,  188,  439,  510,  524. 

to  pay  money  to  self  and  another,  209  n. 

on  grant  of  rent-charge,  438. 

to  indemnify  lessee,  511. 

personal,  in  a  mortgage,  544,  549,  629,  630. 

to  surrender  copyholds,  566,  609  and  u. 

to  produce  title  deeds,  600  n. 

for  title,  607-612,  614,  617,  689,  690. 

statutory  covenants  for  title,  608,  609,  610,  622,  623,  626, 

627. 
for  quiet  enjoyment,  implied  by  certain  words,  608—612. 
in  a  lease,  511—518,  524  n. 

"usual,"  510  n. 

running  with  the  land,  512. 

re-entry  on  breach  of,  510  n.,  513—518. 

for  title,  611. 
implied  in  registered  charge,  652,  653. 
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Creditors,  conveyances  to  defraud,  Ifi  -79,  IGS,  287. 
rights  against  land,  81. 
under  judgment,  81,  203—278,  238,  289,  290—292,  382, 

419,  474,  521,  6G4. 
in  bankruptcy,  81,  278,  285,  289,  382,  420,  474,  522,  523. 
on  debtor's  death,  82,  280—285. 
in  equity,  290—293. 
may  witness  a  will,  247. 
specialty  and  simple  contract,  82,  280 — 285. 
of  married  woman,  310. 

Crown  debts,  82,  205,  208  and  n.,  285—287,  289,  290,  293,  323,  522, 
509,  570. 
search  for,  294,  604. 
licence  in  mortmain,  77. 

forfeiture  and  escheat  to  the,  48,  49,  50,  57,  70,  301,  302. 
conveyance  to  or  by,  159  n. 
limitation  of  rights  of,  55  n.,  584,  587. 
lands,  56  n.,  304,  425,  420,  480  n. 

may  reserve  rent  out  of  incorporeal  hereditaments,  440  n. 
estates  tail  granted  by,  100. 
entitled  to  soil  of  tidal  rivers  and  seashore,  425,  420. 

Curtesy,  tenant  V)y,  307,  308. 

sale  by,  309. 
of  gavelkind  lands,  59  n.,  308. 

as  affected  by  the  new  law  of  inheritance,  308  n.,  095—702. 
of  equitable  estates,  313,  316. 
of  separate  estate,  318. 
of  copyholds,  495. 
of  incorporeal  hereditaments,  698. 
registered  notice  of  estate,  664. 

Cdstody  of  documents,  undertaking  for  safe,  601. 

Custom,  59,  74,  245,  398,  450,  457,  459,  464,  471. 
heriot,  478  n. 
to  entail  copyholds,  469—472. 

Customary  devises,  398. 

court,  458,  482. 
heir. — See  Heir. 
freeholds,  465—467. 

no  registration  of,  036, 
recovery,  472. 

Cy  pres,  doctrine  of,  413,  414. 

D. 

Damages,  24. 

Daughters,  descent  to,  86,  88. 
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Dk  DoNis,  statute— See  stat.  13  Edw.  I.  c.  1. 

Dkath,  civil,  115. 

gift  by  will  in  case  of,  without  issue,  255. 

Dkuts,  liability  of  fee  simple,  on  charge  by  will,  260— 2G2,  281,  282. 

in  hands  of  devisee,  81,  281. 
in  bands  of  heir,  82,  280. 
on  bankruptcy  and  iusolvencv,  278, 

279. 
to  judgment,  Crown,  specialty,  and 
simple   contract.— See  Judgment, 
&c. 
of  estate  tail,  288. 
of  estate  for  life,  290. 
of  equitable  estates,  189,  290—292. 
of  copyholds,  474,  475. 
of  leaseholds,  521,  522. 
of  mortgagee's  interest,  569. 
of  record,  285  and  n. 
mortgage,  544,  553,  584. 
where  trustees  and  executors  may  sell  or  mortgage  to  pay, 

260—262. 
insolvent  estate  of  deceased  debtor  may  be  administered  in 

bankruptcy,  283,  284. 
creditors  who  now  stand  in  equal  degree,  288. 
sale  or  mortgage  for  payment  of,  by  executory  devisee,  402  n. 
limit  to  the  recovery  of,  584, 

Declaration  of  title.  Act  for,  635  n. 
vesting  laud,  196,  404. 

Deed,  152-156. 

necessity  and  effect  of,  at  common  law,  152. 

parties  to  a,  154. 

execution  by  sealing  and  delivery,  153. 

conditional,  as  an  escrow,  153. 
alteration  or  destruction  of,  158. 
whether  signing  necessary  to,  157. 
poll  or  indented,  155,  156. 
stamp  on,  156  n. 
of  grant,  32,  200,  206,  215. 

conveyance  of  reversion  by,  334,  340. 
required  to  transfer  incorporeal  hereditameuts,  32,  201,  217, 
421,  441. 

to  effect  partition,  143. 

to  convey  freeholds,  145. 

to  evidence  feoffment,  157,  215. 

for  a  bargain  aijd  sale  of  freeholds,  205. 
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Deed  required  for  exchango  or  surrender  of  freeholds,  217. 
for  grant  of  rent-charge,  430. 
for  assignment  of  leases,  518. 
for  registered  charge,  649,  654. 
where,  for  leases,  502,  503,  524. 
for  surrenders,  536. 
disentailing,  99,  100,  489. 

search  for,  603. 
exercise  of  power  by,  384. 

Deeds,  stamps  on,  inrolment  of,  register  of. — Sec  Stajips,  &c. 
production,  custody,  deposit  of. — ^See  Title-Deeds. 

Delivery  of  land  in  execution,  effect  of,  273,  274,  276,  287. 

Demand  for  rent,  337,  338. 

Demandant,  98. 

Demesne,  meaning  of,  36,  38  n. 

the  lord's,  41,  428,  453,  463. 

Demise,  implies  a  covenant  for  quiet  enjoyment,  607. 

Denizen,  301  n. 

Deposit  of  purchase-money,  605  n. 

of  deeds,  equitable  mortgage  by,  567,  573. 
of  land  certificate,  656. 

Descent  of  an  estate  in  fee  simple,  86,  87,  88,  219—243. 
gradual  progress  of  the  law  of,  87 — 89. 
stock  of,  227,  228,  237,  691—694. 
alterations  in  law  of,  29,  75,  85,  86,  111,  224—229,  233,  235, 

236,  353,  691. 
to  widow,  233. 

of  an  estate  tail,  90,  110,  111,  226—232. 
of  estate  of  trustee,  139,  191,  192,  243,  490. 
of  estate  of  mortgagee,  243,  551,  552,  565. 
to  and  from  aliens,  302  n. 
of  estates  of  married  woman,  309,  318. 
of  gavelkind  lands,  59,  243. 
of  borough-English  lands,  60. 
of  an  equitable  estate,  190. 

in  copyholds,  490. 
of  a  vested  remainder,  353. 
of  a  contingent  remainder,  367. 
of  incorporeal  hereditaments,  439,  440, 
of  tithes,  447. 
of  copyholds,  459,  476,  490. 

Determinable  life  estates,  129,  134. 

Devise. — See  Will. 
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Devisee,  equitable  interest  of,  225. 

Disabilities,  time  allowed  for,  563  u.,  579,  580,  587. 

Disclaimer,  8G. 

of  power,  397. 

of  property  of  bankrupt,  439,  522. 

Discovery  in  equity,  1G4,  1G5  and  n. 

Disseisor,  whetber  bound  by  equities,  182  n. 

Distress,  67,  336,  337,  429,  432,  436,  437,  440,  523,  524. 
exemptions  from,  336  n.,  525. 
clause  of,  432. 

statutory  powers  of  distress,  429,  433. 
for  rent  reserved  by  underlease,  523. 
for  tithe  rent-charge,  449. 
liability  of  undertenant  to,  525. 

Dockets,  271. 

Domesday  Survey,  40,  452. 

Dominant  tenement,  586. 

Donative  advowsons,  442. 

abolished,  442. 

Donor  and  Donee,  91. 

Doweb,  170,  322—325,  328,  700,  701. 
incidents  of,  322,  323. 
release  of,  323. 
of  equitable  estates,  323. 
of  gavelkind  lands,  59  n.,  324. 
of  copyholds,  495,  496. 
released  by  fine,  323. 

under  old  law  independent  of  husband's  debts,  323. 
old  method  of  barring,  324,  325. 
vander  the  Dower  Act,  326. 
barred  by  jointure,  325,  326. 
declaration  against,  326,  392  n. 
modern  method  of  barring,  390,  391. 
uses  to  bar,  391,  688. 
action  for,  328. 
))ill  in  equity  for,  328. 

formerly  defeated  by  assignment  of  attendant  term,  540. 
leases  by  tenant  in,  329. 
registered  notice  of,  664. 
assignment  of,  328,  329. 
tenant  in,  329. 

Draining,  127  u. 

Drunken  persons,  capacity  of,  298,  299. 

Duty. — See  Estate  Duty,  &c. 
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Easements,  428. 

grant  of,  by  general  words,  428,  G14,  621,  G24. 
right  to,  by  prescription,  585. 
registration  of  title  to,  G44  n.,  G71. 

Ecclesiastical  courts,  jurisdiction  over  chattels  on  death,  20,  21. 

over  breach  of  faith,  170  and  n. 
over  wills    of   personalty,  222, 
247. 
corporations,  303,  530  n. 

Educational  association,  conveyance  to,  78  n. 

Ejectment,  action  of,  65  n.,  461,  462. 

of  mortgagor  by  mortgagee,  551. 

Eldest  son,  descent  to,  86,  229,  230. 

Elegit,  writ  of,  269—271,  278,  275,  276,  288,  290,  291,  381,  419, 
474,  521. 
estate  by,  273  n.,  275,  276,  675. 

Emblements,  130,  500. 

Enclosure. — See  Inclosure. 

Enfranchisement  of  copyholds,  125  n.,  479 — 481,  496,  592. 

Enlargement  of  base  fee,  105  n. 
of  long  terms,  543. 

Enrolment.— See  Inrolment. 

Entail.— See  Tail. 

Entireties,  husband  and  wife  took  by,  312. 

Entirety,  231. 

Entry,  freeholder's  right  of,  65. 
forcible,  65  ii. 

by  and  against  feoffee,  146  n.,  147,  149  n. 
required  for  other  assurances,  159,  160. 
necessary  to  a  lease,  201,  204,  506. 
right  of,  supported  a  contingent  remainder,  370. 

taken  away  by  descent  cast,  149  n. 
power  of,  to  secure  a  rent-charge,  433. 
statutory  power  of,  433. 
bar  of  right  of,  562,  579. 
by  proprietor  of  registered  charge,  653. 
by  registered  proprietor,  670. 

Equitable  assets,  281. 

estate,  161—199. 
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Equitable  estate,  origin  of,  168—173. 

modern,  181,  182. 

real  and  personal,  184. 

creation  of,  184,  189. 

restrictions  on,  188. 

alienation  of,  188,  189,  490,  552. 

title  to,  198. 

contingent  remainders  in,  374,  375,  410. 

liable  to  debts,  189,  290—292. 

will  of,  245,  399. 

descent  of,  184,  191,  552. 

escheat  of,  191. 

forfeiture  of,  191. 

curtesy  of,  313,  81G. 

dower  of,  324,  327,  391. 

limit  to  the  recovery  of,  582. 

of  heir  or  devisee,  225. 

effect  of  bankruptcy  on,  292. 

of  wife,  313,  490,  491,  527,  528.— See  Separate 
Estate. 

under  agreement  for  a  lease,  123  n.,  18G,  392,  503, 
509. 

under  marriage  articles,  185. 

under  a  contract  for  sale,  185. 

in  a  rent-charge,  432. 

in  copyholds,  488—491. 

surrender  of,  490. 

in  mortgaged  lands,  548,  552 — 554. 
tenant  for  life,  187,  188. 

relief,  1G2— 168,  181,  182,  838,  386,  392,  515,  540,  547. 
waste,  118. 

execution,  291,  420  n. 
jointure,  325. 

mortgage,  550  n.,  501  n.,  567,  573. 
lien,  567,  568,  574. 

Equity,  a  distinct  system,  161. 

meaning  and  rules  of,  161,  164,  184. 

jurisdiction  to  enforce,  163 — 168,  171. 

rules  of,  now  to  prevail,  167. 

follows  the  law,  184. 

to  a  settlement,  wife's,  813  and  n.,  528. 

upon  accidental  merger,  587. 

of  redemption,  165  n.,  547,  548,  553,  556,  562,  565. 

charges  on,  548  n. 

mortgage  of,  567,  570,  571. 
priority  between  mortgagees  in,  571. 
consolidation  allowed  in,  575. 

Errors  on  register,  668. 

W.R.P.  46 


722  INDEX, 

Escheat,  48,  51,  53,  55—58,  G4,  71,  23G,  242,  301. 
not  affected  by  Land  Transfer  Act,  57. 
of  estate  of  trustee  or  mortgagee,  192. 
of  equitable  estate,  191. 
of  a  rent-charge,  440,  441. 
of  copyholds,  476,  481. 
effect  of  land  registration,  645  n. 

Escrow,  153. 

EscuAGE,  46,  52  n. 

Estate,  6  sq. 

real  and  personal,  26—30,  497,  498. 

of  freehold,  64,  65. 

of  inheritance,  64,  112. 

in  fee,  tail,  for  life. — See  Fee,  &e. 

creation  of,  must  be  in  writing,  156. 

by  deed,  157. 
limitation  of  an,  112—114,  147—149,  184,  185,  206-209. 

252—257,  468. 
legal,  173,  175,  181,  198,  258,  546,  572. 
equitable,  trust,  161 — 199. — See  Equitable  ;  Trust. 
by  wrong,  150. 
at  will,  463. 
of  wife.^ — See  Wipe. 
settled. — See  Settled. 
determinable  life,  129,  134. 
pur  autre  vie,  131—134,  290,  435,  473. 

by  elegit,  273  n.,  275,  276. 

in  autre  droit,  537. 

particular,  332,  342,  369. 

one  person  may  have  more  than  one,  345. 

in  remainder. — See  Remainder. 

in  reversion. — See  Reversion. 

future,  355,  362,  378—380,  399,  400,  505. 

arising  by  force  of  statute  on  execution  of  statutory  power, 
402-404. 

in  incorporeal  hereditaments,  435,  436,  439. 

copyhold,  459,  460,  463,  467—479. 

of  mortgagee  and  mortgagor,  551—556,  565. 

clause,  614,  625,  688. 

Estate  Duty,  80  n.,  138  n.,  243,  265—267,  418,  419,  596,  661. 

Estoppel,  lease  by,  507,  554  n.,  612. 
by  recital,  629  n. 

Evidence  of  title.— See  Title. 
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Exchange  and  entry,  160,  217. 

of  settled  land,  109,  123— 12G,  393— 39G. 
implied  effect  of  the  word,  GIG. 

Execution  of  a  deed,  154. 

writ  of,  24  n.,  269,  272,  521,  G03. 

equitable,  291,  420  n. 

against  land,  81,  2G9,  271—276,  420,  474,  521. 

Executors,  rights  and  duties  of,  20,  21,  220—224. 

devolution  to,  29,  57,  75,  111,  133, 139,  186,  190, 207,  219, 
220,  225— 22G,  318,  353,  383,  436,  440,  446,  449,  476, 
490,  520,  082. 
rights  to  estate  pur  autre  vie,  182,  133,  436. 
leases  for  years  devolve  on,  21,  520. 
take  an  interest  in  real  estate  purchased  by  testator,  18G. 
take  an  interest  in  real  estate  vested  in  a  sole  trustee 

or  mortgagee,  139,  192,  243,  2G2,  552,  553,  565. 
of  a  joint  tenant,  139. 
can  sell  real  estate,  220,  224,  259. 

where  they  may  sell  or  mortgage  to  pay  debts,  260 — 262. 
power  to  convey  real  estate  contracted  to  be  sold,  262. 
directions  to,  to  sell  land,  398—401,  494. 
exoneration    of,   from    liability  to    pay  rent-charges, 
438  n. 
from  rents  and  covenants  in  leases, 
520  u. 
may  hold  in  autre  droit,  537. 

"  Executors,  Administrators,  and  Assigns,"  208  and  u. 

Executory  devises. — See  Executory  Interest, 
trust,  185  n. 

of  copyholds  for  heir,  490  n. 
interest,  376-404. 

definition  of,  876. 

creation  of,  under  Statute  of  Uses,  376—381. 

by  will,  398—401. 
compared  with  contingent  remainder,  356,  376, 

379,  401,  402. 
bar  of,  37G  n. 
alienation  of,  402. 

estates  under  statutory  powers,  402—404, 
limit  to  creation  of,  405 — 408. 
where  preceded  by  estate  tail,  407. 
executory  limitations  ito  take  eflcct  on  failure 

of  issue,  407,  408, 
in  copyholds,  493. 
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Exoneration  of  mortgaged  estate,  553,  554. 
Expectation,  alienation  of,  G9  n. 
Express  trusts,  182. 

P. 

Farming  leases,  530,  532. 

Father,  descent  to,  234,  235,  239. 

his  power  to  appoint  a  guardian,  297. 

Fealty,  13  n.,  47,  51,  53,  54,  55,  58,  G2,  110,  115,  337,  422,  47G. 

Fee,  meaning  of  term,  19,  36. 
tail. — See  Tail. 

Fee  Simple,  Estate  in,  G,  64—89, 

creation  of,  38,  39,  113,  148,  184,  185,  207, 

257,  468. 
tenure  of,  subinfeudation  forbidden,  39. 

gives  free  enjoyment,  80. — See 
Free  Tenure. 
alienation  of,  66—80,  81—85. 

for  debts,  81,  82,  268— 2SS. 
by  will,  74,  75. 
descent  of,  86,  87—89,  219—242,  474. 
"in  fee  simple,"  207,  468. 
joint  tenants  of,  137,  138. 
equitable,  185,  186. 
in  a  rent-charge,  436. 
in  copyholds,  468,  474. 
enlargement  of  long  term  into  fee  simple,  543. 

Females  inherit  together,  229. 

postponed  to  males,  229,  238. 

Feme  covert.— See  Wipe. 

Feoffment,  31,  145—150,  216,  444,  588. 

delivery  of  possession  required  for,  145 — 147. 

entry  required  for,  147. 

words  required  for,  147. 

writing  required  for,  156. 

deed  required  for,  157,  216. 

might  create  an  estate  by  wrong,  149,  150. 

to  uses,  168—171. 

effect  of  the  Statute  of  Uses  on,  150,  174. 

none  of  future  estates,  362. 

by  infants  of  gavelkind  lands,  59,  157,  216,  296. 

by  idiots  and  lunatics,  299  n. 

by  corporation,  304  n. 

title  by,  588,  589. 
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Feudal  fry.stcm,  introductiou  of,  13 — 15. 

main  features  of,  13  n. 

change  of  tenure  in,  26 — 28,  53 — 57. 

feudal  system  of  land  holding  upon  the  continent 
of  Europe,  18  n. 

difference  in  England,  13  n. 

regarded  grantee  as  taking  only  a  personal  interest, 
67,  345. 

tenancies  become  hereditary,  19,  37,  67. 

opposed  to  alienation,  67,  368. 
Fieri  facias,  writ  of,  269,  521. 

Fink,  feudal,  69. 

fines  on  leases,  122. 

conveyance  by,  72  n.,  93  n.,  99,  100,  158,  159. 

search  for,  603. 
necessity  of  seisin,  159. 
formerly  used  to  convey  wife's  lauds,  62  n.,  310,  311. 

to  release  dower,  323. 

to  convey  reversion,  340. 

to  bar  contingent  remainder,  367. 
attornment  could  be  compelled  on  conveyance  by,  339. 
payable  to  lord  of  copyholds,  459,  468,  486,  488,  490  n. 
bar  of  executory  interest  by,  376  n. 

Fiue,  relief  against  forfeiture  for  non-insurance,  514  n. 
power  to  insure  against,  in  mortgages,  561. 

Fokkclosure,  556,  557,  563. 

court  may  direct  sale  of  property  instead  of,  557. 
by  proprietor  of  registered  charge,  653. 

FouESHoni:,  426. 

FOKFEITUKE  for  trcasou,  48,  55,  94,  110  n.,  170,  476. 
abolished,  55. 
for  alienation  into  mortmain,  76,  77. 
for  waste,  116,  465. 
for  feoffment  by  wrong,  150  and  n. 
on  account  of  outlawry,  301. 
for  conveyance  to  alien,  302. 
for  non-paymeut  of  rent,  338,  514,  517. 
for  breach  of  covenants,  513 — 517. 
of  copyholds,  464,  465,  472. 
of  mortgagor's  estate  at  law,  165  n.,  546. 
relief  against,  338,  513—516. 

FoKM  of  a  conveyance,  613 — 629. 

Frank.\lmoign,  46,  53,  55,  62,  69,  477. 

Fbankmarriagk,  68,  110. 

a  conditional  gift,  92. 


726  INDEX. 

FuAUD,  equitable  relief  against,  1G5  ii. 

concealed,  limitation  in  cases  of,  582,  583. 

Frauds,  Statute  of. — See  stat.  29  Car.  II.  c.  3. 

Free  services,  16,  46—58. 
tenure,  16,  36—63. 

incidents  of,  37,  38,  46—51,  55—58,  64. 
classificatiou  of,  46, 

•  Feeebexch,  495,  496. 

Freehold,  22,  64. — See  Free  Tenure. 

not  devisable  at  common  law,  19,  74. 

copyhold  estates  are  quasi,  463 — 465. 

customary  freeholds,  465 — 467. 

estates  of,  64. 

any  estate  of,  is  larger  than  estate  for  term  of  years,  64, 

535. 
conveyance  of. — See  Conveyance. 
recovery  of,  at  common  law,  44,  65  u. 
limits  to  the  recovery  of,  579 — 583. 
alienation  of,  20,  27,  38,  39,  66—78. 
descent  of,  19,  20,  27,  68—70,  74.    And  see  Descent. 
title  on  sale  of,  592. 

Freeholder,  16,  36,  43,  65. 

Freemen,  43,  49,  455,  470  and  n. 

Future  estates,  355,  356,  362,  367,  376—380,  505,  580. 

Fyrd,  14  n. 


G. 

Gavelkind,  27  n.,  58-60,  74,  191,  244,  296,  448,  490  n. 
curtesy  of  gavelkind  lands,  59  n.,  808. 
dower  of  gavelkind  lands,  59  n.,  324. 
conveyance  of  gavelkind  lands  by  infant,  59,  157,  215, 
296" 

General  residuary  devisee,  251. 

words,  427,  614,  621,  624,  685,  687,  698. 
devise  of  lands,  520. 

Gestation,  period  of,  included  in  time  allowed  by  rule  of  pcrpetuitv, 
102  n.,  406. 

Gift,  conditional,  92. — See  Conveyance. 
"  to  the  heirs  of  A.,"  358  n. 

Give,  word  used  in  a  feoffment,  147. 

warranty  formerly  implied  by,  588,  610. 

Glanville,  9.  * 
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Goods,— Soo  Chattels. 

Grand  sorjcanty,  49,  58. 

Grant,  deed  of,  32,  200,  208,  314,  334,  613,  027. 
an  innocent  conveyance,  214. 

proper  operative  word  for  a  deed  of  grant,  214,  330. 
incorporeal  hereditaments  lay  in,  32,  206,  331,  421. 
corporeal  hereditaments  now  lie  in,  206,  331. 
of  easements,  624,  G85. 
of  copyholds,  483,  484. 
implied  effect  of  the  word,  610. 

Gross,  incorporeal  hereditaments  in,  421,  428 — 449,  624. 
seignory  in,  428. 
common  in,  441. 
advowson  in,  441,  444. 
prescription  for  exercise  of  rights  in,  585 — 587. 

Guardian,  47,  51,  297,  298. 


H. 

Habendum,  614,  616,  617,  627,  630,  631,  685,  703. 

Halfblood,  descent  to,  88,  89,  235,  241. 

Heir,  took  land  of  inheritance,  19. 

originally  liable  for  ancestor's  debts,  20. 

term  descending  to,  21. 

anciently  took  entirely  from  grantor,  67. 

alienation  as  against,  68 — 70. 

power  of  ancestor  over  expectations  of  heirs,  absolute,  70. 

is  appointed  by  the  law,  76. 

bound  by  specialty,  72,  280. 

at  law,  85. 

expectancy  of,  69  n. 

apparent,  86. 

presumptive,  86. 

customary,  20,  28,  459,  470,  476,  490,  685. 

in  gavelkind,  59. 

in  borough-English,  60. 

could  not  disclaim,  86. 

is  special  occupant,  132, 133. 

is  a  word  of  limitation,  148,  252,  254,  347,  348,  351. 

"  heirs  "  required  to  give  a  fee  simple,  112 — 114, 148, 185,  207, 

208  n.,  252—257,  468. 
"heirs  of  the  body"  required  to  give  a  fee  tail,  90,  92,  148, 

185,  207,  252—257. 
equitable  interest  of,  225. 
devise  to,  257. 
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Heir,  remainder  to,  iJ48,  330,  352. 

gift  "  to  the  heirs  of  A.,"  358  n. 
bound  by  warranty,  588. 

Hereditaments,  22. 

real,  26. 

corporeal,  30—32,  206 

incorporeal,  30—32,  330,  421,  139,  443. 

personal,  29  n. 

Heriots,  477—479,  481. 

heriot  service  and  custom,  478  n. 

High  Court  of  Justice,  167. 

Highway,  425. 

Homage,  47,  51,  53,  54,  110,  482,  485. 

Honour,  titles  of,  449. 

House,  meaning  of,  33. 
in  boroughs,  43. 

Hull  registry,  211. 

Husband,  right  of,  in  his  wife's  lands  at  common  law,  110,  306 — 

311,  495,  527,  537,  543  n. 
in  equity,  313,  316,  491,  528. 
Married  Women's  Property  Acts,  300,  306,  316—320,  484, 

494,  528  n. 
conveyance  of  wife's  lands,  308—311,  313,  485,  491,  527. 
■    and  wife  one  person,  300,  311,  319. 
could  not  convey  to  his  wife,  312. 

unless  by  Statute  of  Uses, 
312. 
made  trustee  for  his  wife,  314. 
holding  over,  is  a  trespasser,  309  n. 
appointment  by,  to  his  wife,  387. 


I. 

Idiots. — See  Lunatic. 

Immoveable  property,  11. 

Impeachment  of  waste,  117,  118,  129. 

Implication,  gifts  in  a  will  by,  255,  256. 

Implied  trusts,  183. 

Improvements  of  settled  land,  126 — 129  and  nn.,  431,  434. 
rent-charges  for,  431,  434. 
by  leaseholder,  530—532,  554  n. 
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iNCAi-AciTY,  76,  295—305. 


IXCLOSDKK,  63,  425. 

Commissioners,  143  u. 

iNCOnpOKEAL  hereditaments,  30—32,  201,  206,  330  sq.,  421,  441. 
not  subject  to  tenure,  440. 
writing  necessary  to  transfer,  31,  206. 
title  to,  585—587. 

I^•CUMBEANCES,  searches  for,  293,  430,  573  u.,  602—605. 

protection  against,  by  long  term,  539,  540. 

money  sufficient  to  provide  for,  may  now  be  paid 

into  Court  on  a  sale,  595. 
covenant  that  estate  is  free    from,  605 — 007,  614, 

622,  689. 
prior  to  first  registration,  639. 
under  Land  Transfer  Acts,  639,  643  and  u.,  646, 

652,  656,  657. 

Indemnity  on  sale  of  land,  607. 

for  losses  by  errors  in  registration,  008—670. 

IXDESTCRE,  155. 

Indorsement  on  deeds,  015,  627. 

Induction,  442. 

Infant,  capacity  of,  59,  76,  294. 

partition  of  infant's  land,  142  u. 

guardianship  of. — See  Wardshii". 

management  of  land  during  minority,  296,  297,  530, 

tenant  for  life,  298. 

marriage  settlements,  296,  388. 

feoffment  by,  59,  157,  216. 

exercise  of  power  by,  388. 

executory  devisee,  conveyance  by,  402  n. 

admission  to  copyholds,  488. 

Inueritance,  law  of. — See  Descent. 
in  land,  19. 

words  of,  112,  113, 147-149,  408. 
suspense  of  vesting  of,  358. 
trust  of  terms  to  attend  the,  539 — 543. 
owner   of,   subject    to    attendant   term,    had    a   real 
estate,  542. 

Inhibitions  ou  registered  land,  647,  649,  657,  668,  664,  666. 

Injunction,  104,  188,  524  n. 

Innocent  conveyance,  215. 
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Inkolmenx  of  deeds  barriug  estate  tail,  99, 100,  103,  189, 
of  convoyanco  for  charitable  uses,  77  n. 
of  bargain  and  sale,  203,  21G, 
of  memorial  of  annuities,  430  n. 

of  deeds  in  tlie  Central  Office  of  the  Supreme  Court, 
77  u,,  99,  100,  203  n. 

iNSOLVKNcy,  279, 280,  604. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in  bankruptcy,  284,  285. 

Institution,  78  n. 

to  benefice,  442. 

Insurance,  relief  against  forfeiture  for  non-insurance,  514  n. 
by  mortgagee,  561,  630. 

Intention,  rule  as  to  observing,  in  wills,  253. 

Interesse  termini,  507. 

Interest,  legal  rate  of,  545  n. 

stipulation  to  raise  or  to  diminish,  56S. 
recovery  of  arrears  of,  584. 

Intestacy,  21,  216—243. 

registration  in  Yorkshire  of  affidavit  of,  263. 
widow's  charge  on,  233. 

Ireland,  leases  by  tenant  for  life  iu,  120  n.,  121. 

Issue,  effect  of  word,  148,  257. 

in  tail,  bar  of,  92—108,  189. 

devise  to,  of  testator,  252. 

devise  in  case  of  death  without,  255. 

executory  limitations  to  take  effect  on  failure  of,  407. 

represent  the  ancestor,  88,  231. 


Joint  account  clause,  569. 

Joint  stock  companies,  303. 

Joint  tenancy,  136—141. 

unities  of,  136,  139—141. 

alienation,  140, 141. 

devise,  138. 

descent,  138,  139. 

severance,  140,  141. 

partition,  142 — 144. 

not  subject  to  feudal  incidents,  169. 

no  curtesy  in,  307. 
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JoiM'  fcouaucy,  uo  dowci*  in,  323. 

iindor  gifts  to  heirs,  358  ii. 
of  copyholds,  479. 
tenants,  survivor  pays  duty,  138  n. 
trustees  made,  138. 
release  by,  X^Q. 
corporations  can  be,  305. 

JOINTUKE,  101,  325. 

equitable,  326. 
rent-charge,  431. 

Judgment  debts,  88,  2G8— 278,  288—292. 

lien  of,  now  abolished,  273. 

satisfaction  of,  273  n. 

what  are  included  in,  273  u.,  274  n. 

in  inferior  courts,  278. 

in  Jliddlosex  and  Yorkshire,  277. 

in  counties  palatine,  277. 

registration  of,  271— 27G. 

as  to  equitable  estates,  290—292. 

as  to  powers,  381,  382. 

as  to  reversions  and  remainders,  419. 

as  to  copyholds,  474. 

as  to  leaseholds,  521,  522. 

against  a  mortgagee,  569,  570. 

search  for,  294,  603. 

JUUICATUUE. — See  SUPBKME    COUKT    or   JUDICAXL'KK    Ada. 

Judicial  trustee,  197. 

K. 

Kekt,  custom  of,  58. 

King  is  Lord  Paramount,  7,  13,  37. 

King's  Court,  institution  and  history,  9  n.,  15,  45,  454,  461. 

Knight'.s  service,  13,  14,  16,  42  n.,  46. 
abolished,  26,  54,  244. 
incidents  of  tenure,  46 — 49. 

L. 

Land,  moaning  of,  34,  623,  651. 

not  the  object  of  absolute  ownership,  6. 
was  given  for  services,  10. 

property  in,  differs  from   property  in   goods   from   physical 

differences,  11, 

12. 
and  historical 
causes,  12 — 15, 
23—25. 
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Land,  action  for  recovery  of,  17,  18,  G5  ii.,  3:37,  '160— 1G3,  551,  578  n., 
579. 
liability  of,  for  debts. — See  Debts. 

Land  Commissioners  for  England,  143  u. 

registry  office,  274,  279,  431,  532,  63G. 
charges,  126, 127,  431,  604. 
certificate,  643,  651,  652,  654. 

Landlord,  is  called  a  landowner  though  tenant  for  life,  3  n. 
payment  of  compensation  by,  530 — 533. 

Lapse,  251. 

Law  and  equity,  distinct  systems,  161. 

now  administered  concurrently,  167. 

Lease,  for  a  number  of  years. — See  Term. 
for  a  year,  201,  204,  462,  684. 
for  life,  114,  334.— See  Life. 
from  year  to  year,  500,  502. 
by  estoppel,  507,  554  n.,  612. 
of  settled  land,  119—123  and  nn.,  392,  393. 

maybe  supported  as  an  agreement,  123  n., 
392. 

for  building,  &c.,  120  n.,  121,  122. 
of  infant's  land,  142  n.,  298. 
by  tenant  in  tail,  108,  109. 
by  corporation,  303,  304. 
by  husband  of  wife's  lands,  309. 
by  tenant  in  dower,  329. 
by  owner  of  rent-charge,  434. 
by  copyholder,  464,  465  and  n. 
by  mortgagor  and  mortgagee,  554,  561. 
renewable,  528,  530. 

leases  in  writing  to  be  by  deed,  335,  336,  503. 
no  formal  words  required  in  a,  503. 
agreements  for,  503,  504. 

proof  of  title  on,  596. 
stamps  on,  504  n. — And  see  Terji. 
under  Settled  Land  Acts,  120,  121. 
covenant  implied  in,  611. 
notice  of,  on  register,  663. 

Lease  and  release,  conveyance  by,  159. 

with  entry,  201, 

under     the     Statute    of      Uses, 
204—206. 
an  innocent  conveyance,  215. 
form  of,  685—690, 
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Leaseholds,  27,  29,  65,  497,  499—533. 
mortgage  of,  5G6,  567. 
registration  of,  642. 
And  see  Teem. 

Legacies,  charge  of,  2G0— 262. 

limitation  of  suits  for,  584. 

Legal  doubts,  157,  158. 

estate,  173,  175,  198,  258,  399,  551,  572,  647,  G74. 

memory,  585. 

instruments,  formality  of,  616. 

Lessor's  title,  591,  596. 

LiBEn  sochemannus,  43,  49,  453. 

LiBERUM  tenemeutum,  16. 

Licence  in  mortmain,  76. 

to  demise  copyholds,  465  n. 

effect  of  licence  for  breach  of  covenants  in  a  lease,  516--517. 

Lien  of  judgments  abolished,  272. 
of  vendor,  554  n.,  567,  568,  573. 
by  deposit  of  land  certificate,  656. 

Life,  Estate  for,  112 — 135. 

tenure  of,  112,  115. 
alienation  of,  118—120. 
for  debt,  290. 
forfeiture  of,  115,  150. 
tenant  of,  restrained  from  waste,  115 — 118. 
entitled  to  emblements,  130. 

and  apportioned  rent,  130,  131. 
and  custody  of  deeds,  598, 
must  concur  to  bar  entail,   102—106,  472, 

489. 
in  settled  laud,  express  power  of  leasing, 
119,  392,  393. 
statutory  powers,  119 — 129. 
to  whom  given,  134. 
leasing,  120  n.,  121—123,  393  nu. 
sale  and  exchange,  123—125. 
conveyance,  125,  120. 
mortgage,  125  and  n. 
improvement,  126 — 129, 
can  get  costs  of  proceedings,  125  n, 
in  undivided  share,  143. 
infant,  298. 
if  copyhold,  465  u. 
may  register,  647. 
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Life,  Estatk  for,  dctorminable,  129,  130,  134 
joint,  136. 

equitable,  184,  188,  189. 
in  annuities,  480. 
in  a  rent-charge,  434,  435. 
in  copyholds,  460,  468. 

renewable,  460,  468. 

Light,  right  to,  585,  G21. 

Limitation  of  estates,  112—114,  147—149,  184,  206—209,  253—257, 
344,  468. 

words  of,  114, 147—149,  251—257,  344, 347,  351,  352,  408. 

of  a  vested  remainder  after  a  life  estate,  344. 

remoteness  of,  405 — 417. 

statutes  of,  562,  563,  579—584,  G70. 

in  settlements,  631,  632  and  n. 

until  alienation  or  bankruptcy,  83,  84. 

Lis  pendens,  293,  294. 

search  for,  294,  603. 

Littleton,  49  n.,  695. 

account  of  copyhold  tenure,  458,  459. 
description  of  mortgage,  546. 
on  curtesy,  695. 

Livery,  heir  suing  out,  48  n. 

of  seisin,  19,  31,  145.  146,  158,  203,  216. 

in  deed,  146. 

in  law,  147. 

corporeal  hereditaments  formerly  lay  in,  32,  206. 

Local  Government  Board,  304. 

Locke  King's  Act,  553. 

Lodgers,  336  n.,  525. 

London,  custom  of,  74. 

Lord,  paramount  and  mesne,  7  and  n.,  16,  38,  39,  42,  47,  57,  77. 
alienation  against,  70 — 74. 
demesne  of,  36,  41,  428,  453,  463. 
And  see  Manors. 

Lunatic,  142  n.,  196,  298,  299,  488,  530  n. 

M. 

SIales  preferred  in  descent,  87,  229,  234. 

Maneria,  88  n.,  40—42,  423,  452—454.     . 

Manors,  40—45,  421,  450,  452,  453. 
lord's  demesne,  41,  453. 
courts  of,  44,  49,  456,  457,  482. 
seignory  passes  with,  422. 
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Manors,  several  feoffments  not  required  to  pass,  147  n. 

rights  of  lords  of,  to  wastes  by  side  of  commons,  425. 
commutation  of  manorial  rights,  457,  481  and  n. 
registration  of  title  to  lands  parcel  of,  655  and  n. 

Mansion-house  on  settled  land,  120  n.,  121. 

Marketable  title,  596,  639  n. 

IMarriage,  lord's  right  of,  47,  48,  51,  54,  70,  110,  170. 
of  ward  in  socage,  51. 
articles,  construction  of,  185. 
settlements. — Sec  Settlements. 
is  valuable  consideration,  217  n.,  599. 
revocation  of  will  by,  249. 
rights  arising  on,  306—329. 

Married  woman. — See  Wipe. 

Maternal  ancestors,  descent  to,  234,  235,  241,  242. 

^[kmorandum  of  satisfaction  of  mortgage  on  copyholds,  565. 
of  charge  on  lands  in  Yorkshire,  574. 
of  registration  in  INIiddleses  and  Yorkshire,  615. 

^Memory,  legal,  585. 
Merchetum,  16  n.,  455. 
Merger,  341,  371. 

of  tithes  in  the  land,  448. 

of  rent-charge,  485,  448. 

of  a  long  term,  535—538. 

j\Iesne  lord,  7  and  n.,  16,  38,  42,  57,  77. 

^Messuage,  33. 

Middlesex,  registration  of  conveyance,  212,  602,  615. 
of  will,  262,  263. 
of  judgment,  277. 
of  creditors'  deed,  279  n. 
of  order  of  adjudication,  279  n. 
of  lease,  519. 

of  assignment  of  lease,  519. 
of  underlease,  527. 
of  mortgage,  572,  573,  602. 
of  enfranchisement,  479  n. 
effect  of  Land  Transfer  Act,  214,  215,  673. 

Military  tenures  abolished,  26,  54,  244. 

Mines,  34,  80,  644^1.,  651, 

powers  of  tenant  for  life,  as  to,  116. 
under  settled  land,  121—123,  395,  396. 
royal,  80. 

sale  under  powers  reserving,  395. 
right  of  the  lord  of  copyholds  to,  464. 

Mixed  actions,  24,  66  n.,  146,  578  u.,  579  n.,  593. 
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Modus  decimandi,  583. 

Monasteries,  tithes  in  the  hands  of,  444,  447. 

Money  to  be  laid  out  in  land,  187. 

charged  on  land,  limit  to  the  recovery  of,  584. 

Mortgage,  498,  544—577. 

of  settled  laud  by  tenant  for  life,  125. 

by  infant,  29G. 

nature  of,  544. 

origin  of  word,  545. 

interest  on,  545  n.,  559,  562,  568. 

stamps  on,  549  n.,  550. 

construction  of,  in  law,  546,  548. 

principles  of  equity  as  to,  165  n.,  547,  548, 

present  form  of,  549. 

equity  of  redemption,  165  u.,  547,  548,  562,  570. 

foreclosure  of,  557,  558. 

repayment  of,  562. 

for  long  term  of  years,  542  u.,  564. 

equitable,  550  n.,  561  n.,  567. 

of  copyholds,  564,  566. 

of  leaseholds,  566,  567. 

to  trustees,  568,  569. 

on  joint  account,  569. 

for  payment  of  testator's  debts  and  legacies,  259 — 261. 

for  future  debts  and  advances,  575. 

now  primarily  payable  out  of  mortgaged  lands,  553. 

transfer  of,  570. 

tacking,  572 — 574. 

registration  in  Middlesex  or  Yorkshire,  572 — 574. 

registration  of,  by  companies,  574. 

consolidation,  575 — 577. 

proof  of  title  on,  595,  596. 

covenants  for  title  on,  607 — 610. 

form  of,  629-631. 

of  registered  land,  651,  652—657,  673,  674—676. 

Mortgagee,  estate  of,  549,  551. 

devolution  of  estate  of,  57  n.,  243,  548, 551,  552,  565,  566, 
when  bound  to  see  to  application  for  debts  and  legacies, 

261. 
with  notice,  212,  242,  243,  272,  572. 
bound  by  judgments,  270—278. 

and  lis  pendens,  294. 
costs  of,  548  u.,  551  n. 
in  possession,  551,  557,  561. 
ejectment  of  mortgagor  by,  551. 
foreclosure  by,  557,  563. 
power  of  sale,  558 — 560. 
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Mortgagee,  power  to  appoint  receiver,  insure  and  cut  timber,  560. 
in  possession.  Statute  of  Limitations  in  favour  of,  5G2. 
remedies  of,  557 — 560. 

rights  barred  by  Statute  of  Limitations,  562. 
judgment  against,  569,  570. 
may  be  compelled  to  transfer,  570. 
deeds  in  possession  of,  599,  600. 
limited  covenant  on  conveyance  as,  610. 

MoRTGAGOB,  estate  of,  548,  552 — 554. 

devolution  of  estate  of,  553. 

lease  by,  554,  555. 

may  sue  in  his  own  name,  556. 

must  give  notice  of  intention  to  repay  mortgage  money, 

561. 
limitation  of  his  right  to  redeem,  562. 
inspection  of  deeds  in  possession  of  mortgagee,  59U. 
covenants  for  title  by,  608,  610. 

Mortmain,  53,  76,  77,  168,  303. 

exemptions  from  Mortmain  Act,  78  n. 

MoRTuuM  Vadium,  545. 

Mother,  descent  to,  234,  241. 
guardianship  of,  297. 

Moveables,  11,  25. 

Municipal  corporations,  301. 

N. 

Name  and  arms,  directions  to  assume,  379. 

Natural  life,  115. 

Naturalization,  301  n. 

Act  of  1870,  301  n.,  302. 

Norman  conquest,  form  of  wealth  after,  9,  10. 

holding  of  land  after,  12—15,  37. 

Notice  of  a  trust,  171,  182,  659. 

of  a  covenant,  188,  439,  524  u. 

of  unregistered  assurance,  212,  573. 

will,  262—264. 
of  an  incumbrance,  430,  540,  572. 

from  searching  the  register,  573  u. 
of  breach  of  covenant,  514. 
by  tenant  for  life,  121—123. 
to  quit,  500,  501. 

for  repayment  of  mortgage  debt,  559,  561. 
of  deposit  of  land  certificate,  656. 
of  incumbrances  on  registered  land,  663,  664. 

W.R.P.  47 
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Novel  disseisin,  assize  of,  45  n. 
Nuisance,  80. 


Occupant,  general  and  special,  132,  473. 
of  a  rent-charge,  435. 

Offices,  not  alienable,  84,  449. 

Official  searches  of  registers,  &c.,  294  n.,  603  n.,  G05  n. 

Operative  words,  614,  617,  627,  630,  631,  685,  687. 

Order  for  sale  by  Chancery  Division,  275,  276,  558,  562. 
for  administration  in  bankruptcy,  284,  285. 
for  foreclosure,  557. 
for  vesting.^See  Vesting. 

Ordinary,  21  and  n. 

Outlawry,  48,  115,  301. 

Ownership,  nature  and  incidents  of,  2,  3. 
of  land,  not  absolute,  6. 
includes  the  right  of  alienation,  2,  82. 


Palatine  counties,  jurisdiction  to  appoint  trustees,  196  n. 
iurolment  of  deeds  in,  216  u, 
judgments  in,  276,  277. 

Paramount,  the  Sovereign  is  Lord,  7,  13,  87,  56. 

Parcels,  427,  614,  617,  630,  631,  685,  687. 

Parol,  leases  by,  499,  502. 

Particular  estate,  832,  342,  3G1,  363,  369. 

Parties  to  a  deed,  164. 

to  a  conveyance  on  sale,  617. 

Partition,  142—144,  230,  231. 

of  settled  land,  125,  396 
of  copyholds,  479. 
implied  effect  of  word,  610. 

Partition  Act.— Seo  stat.  31  &  32  Vict.  c.  40,  amended  by  stat. 
39  &  40  Vict.  c.  17. 

Pastoral  holdings,  502  n. 
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Pasture,  common  of,  423. 

Paternal  ancestors,  descent  to,  233,  236. 

Patron  of  a  living,  441. 

Pensions  and  salaries  not  alienable,  84. 

Per  mie  et  per  tout,  140. 

Perpetuity,  102,  405—407,  411,  483  n.,  506  n.,  529  n. 

Person,  in  law  natural  and  artificial,  295. 

Personal  i)roperty,  29,  32,  242,  445,  497,  498.— See  Chattels- 
Term — Mortgage. 
actions,  23,  24,  25. 
things,  23,  25. 
hereditaments,  29  n. 

Personalty,  25. 

Petitions  in  Chancerj',  1G2,  193  n. 

Petty  Serjeanty,  52,  58. 

Pin  money,  101,  431. 

Piscary,  common  of,  423, 

Place  of  worship,  site  for,  78  u. 

Pond,  description  of,  34. 

Portions,  terms  of  years  for  securing,  535. 

Possessio  fratris,  old  doctrine  of,  692,  698. 

Possession,  2,  5. 

advantage  of,  149,  578. 

under  conveyance,  31,  145,  146,  159,  160,  22S. 

under  lease,  200,  204,  507. 

under  grant  of  copyhold,  463. 

action  to  recover,  2,  17,  IS,  45  and  n.,  65  and  n.,  337, 

460—462,  551,  556,  562,  578  n.,  579. 
mortgagee's  right  to  recover  possession,  551  and  n.,  558. 
mortgagee  in,  551,  558,  561. 
of  title  deeds,  597—600. 
required  for  action  of  trespass,  175  u. 

Possessory  title,  640,  641. 

Possibility  of  issue  extinct,  tenant  in  tail  after,  106,  109. 
of  an  estate,  69  n.,  367,  368  n. 
common  and  double,  365,  366,  412. 
assignable  in  equity,  69  n.,  368. 
of  seisin,  380. 

PosTHDMOUS  children,  363. 
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PowEK,  nature  of,  119,  218,  381,  387,  388. 
special,  391—395,  417. 

statutory,  120,  125,  395,  402—404,  554,  559—561,  5GG,  567. 
in  settlements,  of  leasing,  sale,  and   exchange,  119,  120, 

391—395. 
(statutory),  120—129,  393, 
395,  465  n. 
in  mortgages,  of  leasing,  554 — 556,  560,  566. 
of  sale,  559—560,  566,  653. 
to  appoint  receiver,  insure  and  cut  timber, 
560. 
general,  of  appointment,  218,  249  n.,  311  n.,  382,  3S9. 
liable  to  debts  of  appointor,  381,  382. 
compliance  with  formalities  of,  384 — 386. 
attestation  of  deed  executing,  384,  385. 
equitable  relief  on  defective  execution  of,  386,  392. 
exercise  of,  by  general  devise,  388,  -389. 
by  will,  249  n.,  384,  386. 
in  favour  of  a  wife  or  husband,  387,  388. 
>by  married  woman,  311  n.,  388. 
by  infant,  388. 
extinguishment  of,  389.  396. 
suspension  of,  389. 
duty  on  succession  under,  418. 
release  and  disclaimer  of,  396,  397. 

PK52CIPE,  tenant  to  the,  98, 

Peemises,  meaning  of,  34,  35. 

Pkescription,  426,  585—587. 

Presentation,  441,  583. 
next,  445. 
sale  forbidden,  445. 

Presentment,  of  surrender  of  copyholds,  484. 
of  will  of  copyholds,  487. 

Primer  Seisin,  48  n. 

Primogeniture,  101,  229,  230. 

Priority  of  mortgages,  571,  572. 

of  application  for  registration,  641. 
of  registered  charges,  654. 
notice,  662. 

Privity  between  lessor  and  assignee  of  term,  512. 
none  between  lessor  and  underlessee,  524. 

Probate  of  will,  222,  247. 

Proclamations  of  fine,  100. 

Production  of  documents,  590,  600. 

acknowledgment  of  right  to,  600 — 602 . 
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Professed  persons,  115. 

Professional  romuneration,  618—621. 

Profit  a  prendre,  586,  587. 

Property,  definition  of,  1 — 6. 

classification  of,  as  corporeal  or  incorporeal,  4,  5. 
real  and  personal,  1,  8 — 12, 
moveable  and  immoveable,  11,  12,  22. 
in  lands  and  goods  distinguished,  6,  15. 
in  equity,  184. 

Protector  of  settlement,  103—105,  472,  489. 

married  woman,  322. 
Public  trustee,  197. 

Pur  autre  vie,  estate,  131 — 134. 

liable  to  debts,  290. 
in  a  rent-charge,  435. 
in  copyholds,  473. 

PuRCUASE,  meaning,  69,  227,  295. 

when  heir  takes  by,  69,  257. 
deed,  specimen  of  a,  613,  627. 
deed,  stamps  on,  615  n. 
money,  application  of,  560,  60(). 
payment  to  solicitor,  605. 

Purchaser,  descent  traced  from  last,  227,  228,  231,  691—694. 
voluntary  conveyances  void  as  against,  78. 
takes  an  equitable  estate,  185. 
with  notice  of  unregistered  assurance,  212. 

will,  262—264. 

annuity,  430. 
judgments  binding  on,  270—278,  292. 
lis  pendens  binding  on,  293. 
without  notice,  protection  of,  170,  181,  188,  212,  262 

263,  267,  272,  274,  286,  292,  474,  521,  571,  582,  661. 
protected  by  trust  of  long  term,  538 — 542. 
must  see  to  application  for  debts  and  legacies,  261. 
from  Crown  debtor,  285—287. 
from  mortgagee,  560. 

relief  against  mistaken  payment  by,  394,  395. 
what  expenses  to  be  borne  by,  590. 
rights  of,  under  an  open  contract,  589 — 610. 

Q. 

Qualified  title,  640. 

Quasi  entail,  134. 

Quia  Emptores,  Statute  of. — See  stat.  18  Edw.  I.  e.  1. 
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Quiet  enjoyment,  covenant  for,  607,  611,  611,  622,  680. 

Quit  rent,  55  and  n.,  58,  481. 
extinction  of,  481. 

B. 

Eack-uent,  108  and  n.,  430. 
Kailway  shares,  personal  property,  30. 

Real  actions,  23,  24,  25,  65  and  n.,  146,  429,  578  n.,  570  n.,  503. 

things,  25. 

property,  8,  28,  462. 

Act  to  amend  the  hiw  of. — See  stat.  8  &  9  Vict.  c.  106. 

hereditaments,  26, 

Healty,  25,  26. 

Receipt  of  trustees  now  discharges,  606. 

for  purchase-money,  form  of,  614,  627,  687. 
for  mortgage-money,  indorsed,  562  ii. 

Receivek,  291. 

power  to  appoint  in  a  mortgage,  560. 
of  tithe  rent-charge,  449. 

Receiving  order,  501. 

Recitals  in  deeds,  613,  617,  629  n.,  686,  687. 

Recognizances,  273  n.,  274  n.,  290. 

Reconveyance,  550  n.,  562. 

Recoed,  debts  of,  285  u. 

Recoveey,  61  n.,  95—99,  103,  106,  107,  108. 

customary,  472. 

search  for,  603. 
Recreation  ground,  site  for,  78  n. 
Rectification  of  land  register,  668 — 670. 
Rectories,  advowsous  of,  442 — 444. 
Reddendum,  686. 
Redemption,  equity  of,  165  n.,  547,  549,  552,  557,  562, 565,  570,  575. 

action  for,  547  u.,  562. 
Re-entry,  condition  of,  337—339,  510  u.,  513—517,  526. 

Register  of  judgments,  271 — 275. 

of  writs  of  execution,  272—278,  521,  603. 

of  lis  pendens,  294,  603. 

vacation  of,  274  n.,  294  n. 

in  palatine  counties,  277. 

Middlesex  and  Yorkshire.— See  Middlesex,  Yorkshire. 

Bedford  Level,  213. 

of  assignments  to  creditors,  279,  605. 
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Registeu  of  anuuitios,  430,  603. 

of  rent-chargos,  430,  533. 

Kkgisterkd  land,  635,  676. 

what  interests  may  be  registered,  636. 

application  for  registration,  637—643. 

persons  entitled  to  apply  for  registration,  636, 637. 

advertisements,  638,  612. 

objections  to  registration,  638. 

powers  and  duties   of    registrar,   638^642,   658, 

659,  OGl,  665,  666,  667. 
with  absolute  title,  637,  638,  641,  643—645,  646, 

649,  650. 
with  qualified  title,  640,  642,  645,  646,  650,  660. 
with  possessory  title,  640,  641,  645,  646,  650,  660. 
incumbrances  prior  to  lirst  registration,  638,  631), 

641,  646. 
marking  documents,  640. 
leaseholds,  63G,  642,  643,  645,  646,  648. 
land  certificate,  643,  653,  654,  656,  660,  661. 

deposit  of,  656. 
effect  of  registration,  643—646,  647,  648. 
settled  land,  647,  657,  658. 
by  owner  in  equity,  647,  648. 
registered  dispositions  of,  648,  640. 
registered  charge,  648,  652 — 656. 
certificate  of  charge,  653. 
sub-charge,  655. 

effect  of  unregistered  transfer,  656. 
certificate  of  incumbrance,  656. 
trustee  in  bankruptcy,  658. 
unregistered  dispositions  of,  645,  649,  658,   674, 

683. 
trusts  not  registered,  659, 

transfers  and  charges  before  registration,  659, 673. 
title  on  sale  of  registered  land,  659 — 661. 
provisional  registration  of  purchaser,  663. 
death  of  registered  proprietor,  657,  658. 
time   from   which  instruments  take  effect,  661, 

662. 
priority  notice,  662. 
conditions  annexed  to,  662,  663. 
notices,  649,  663,  664,  669. 

cautions  against   registered  dealings  with,  649, 
656,  663,  664-666,  669. 
against  registration,  665,  666. 
inhibitions,  647,  649,  658,  665,  666,  669. 
restrictions,  647,  649,  658,  663,  665,  667,  669. 

on  registration  of  joint  owners,  667. 
rectification  of  register,  668 — 670,  675. 
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Registered  land,  fraudulent  dispositions,  G68. 
indemnity,  G68— 670. 
title  by  adverse  possession,  670. 
divisions  of  register,  671. 
index  maps,  672. 
list  of  pending  applications,  672. 
inspection  of  register,  672. 
plans  and  descriptions,  672. 
compulsory  registration,  213 — 214,  506,  519,  527, 

672. 
removal  from  register,  673. 
mortgage  of,  673—676. 

Kegistration  of  deeds,  597—599. 

compulsory,  213—214,  506,  519,  672. 

of  affidavit  of  intestacy,  263,  264. 

of  conveyance  of  advowson,  446. 

of  leases,  506. 

of  assignments  of  leases,  519. 

of  underleases,  527. 

of  title. — See  Registered  Land. 

Regrant  of  copyholds  after  forfeiture,  472. 

Release,  proper  assurance  between  joint  tenants,  140. 

conveyance  by,  140,  159,  201,  205,  206,  217,  340. 

form  of,  686. 
of  powers,  126,  396,  397. 
of  dower,  323. 
of  possibility,  367. 

from  rent-charge  of  part  of  hereditaments  not  an  extin- 
guishment, 437. 

Relief,  47,  51,  53,  55,  58,  169,  351,  477. 

against  forfeiture,  338,  513,  515,  526,  527,  676. 
of  underlease,  526,  527. 

Remainder,  definition  of,  93,  333,  345. 

bar  of,  after  an  estate  tail,  93,  97,  103,  105,  107,  345  , 

376  n.,  407,  413  n.,  416. 
after  estate  for  life,  344. 
in  estate  pur  autre  vie,  134. 
of  estate  tail,  350,  376  n.,  407. 
tenure  of,  342. 

limitation  of  estates  in,  342 — 353. 
vested,  344. 

devolution  of,  on  death,  353. 
contingent. — See  Contingent  Remainder. 
creditor's  rights  against,  419,  420, 
of  copyholds,  491,  492. 
limit  to  the  recovery  of,  580. 

Remoteness  of  limitation,  405 — 420. 
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Remoteness  of  rule  against  perpetuities,  405—107. 
restriction  on  accumulation,  408,  409. 

on  gift  over  on  failure  of  issue,  407,  408. 
in  the  case  of  contingent  remainders,  409—417. 
in  the  case  of  special  powers,  417. 

Remuneration,  professional,  618 — 621. 

Renewable  life  estates,  460,  468. 
leases,  528  —529. 

Rent  service,-  52,  55,  114,  335,  336,  339,  340,  342,  422,  436,  440,  511, 
523,  524. 
rack,  108  n.,  130. 
quit,  55  and  u.,  58. 
on  grant  in  fee,  52,  55,  481. 

in  tail,  109,  335. 

for  life,  114,  335. 

for  years,  334—342,  511—518. 
on  mining  lease,  122. 
apportionment  of,  130,  131,  437,  518. 
remedies  for  recovery  of,  336—339,  511  n.,  513,  521. 
attached  to  the  reversion,  339 — 342,  517. 
seek,  428,  429,  432,  438  n.,  443,  523,  583. 
of  copyhold,  476  and  n.,  481. 
wrongful  receipt  of,  581. 
limitations  of  actions  and  suits  for,  583,  584. 

Rent  charge,  428,  429—441,  523,  583. 

creation  under  the  Statute  of  Uses,  431,  432, 

estates  in,  434—438,  440. 

apportionment  of,  437. 

cesser  and  escheat  of,  437,  441. 

remedies  for  recovery  of,  429,  432,  433,  437. 

limitation  of,  431,  432,  436,  437. 

issuing  out  of  leaseholds,  524  n. 

under  Agricultural  Holdings  Act,  532. 

under  Improvement  of  Land  Acts,  127,  430,  434. 

search  for,  604. 

tithe,  448. 
Renunciations  of  probate,  222,  224. 
Representation,  88,  231. 
Repugnancy,  83. 
Residuary  devise,  251,  389. 
Registration,  agreement  for,  442. 

Restraint  on  anticipation,  84,  314—316,  320,  321. 
on  alienation,  82 — 85,  405. 

by  married  woman.  84. 

Restrictions  on  dispositions  of  registered  laud,  647,  649.  658.  663 
666.  677,  679. 
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Kesteictive  covouauts,  188,  438. 

Resulting  trust,  183. 

US6, 175,  359. 

Ketirement  of  trustees.  194,  198. 

llEVERSION,  332—342. 

definition  of,  332. 

after  a  conditional  estate,  92. 

after  an  estate  tail,  bar  of,  93,  97,  101,  105. 

no  curtesy  of,  307. 

after  estate  for  life,  30,  334—342. 

after  a  lease  for  years,  30.  201,  333—342. 

on  an  underlease,  341,  525. 

on  mortgaged  leaseholds,  566. 

creditors'  rights  against,  419. 

rights  and  liabilities  of  assignee  of,  512. 

conveyance  of,  201,  333,  334,  339. 

severance  of,  517. 

limit  to  recovery  of,  580. 

title  to,  592,  596. 

sale  of,  599. 

Revocation  of  wills,  249. 

Right,  writ  of,  95. 

to  convey. — See  Covenant  eok  Title. 
River,  soil  of,  425,  426. 

Road,  soil  of.  425. 

waste  beside,  425. 

Roman  eciuity,  indirect  influence  of,  165  n.,  166. 

Rules,  technical,  in  construing  a  will,  113,  253 — 258. 


S. 

Sale,  power  of,  in  mortgages,  558^561,  567,  568. 

of  settled  lands,  119,  120,  123—126,  393—396. 
of  infant's  land,  142  n.,  298. 
what  is,  214  n. 
of  goods  distrained,  336. 
of  leaseholds,  511. 
by  tenant  in  tail,  109. 
by  tenant  by  curtesy,  308. 
by  judgment  creditor,  275,  276. 
by  the  Court  instead  of  partition,  144. 
foreclosure,  558. 
redemption,  562. 
for  payment  of  testator's  debts,  259 — 262. 
rights  of  vendors  and  purchasers,  185,  590 — 612. 
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Sale,  contract  for,  189,  591. 
of  reversion,  599. 
by  proprietor  of  registered  charge,  653. 

Sanctuary,  48  u. 

Satisfaction  of  judgments,  272  n. 

Satisfied  terms,  539 — 542. 

Scholastic  logic,  365. 

Schools,  sites  for,  78  u. 

Scintilla  juris,  380. 

ScuTAGE,  46  and  n.,  52  u.,  53. 

Sealed  writings,  32  n.,  151,  153,  015. 

Searches  for  incumbrances,  &c.,  294,  G02— G05. 
official,  294  n.,  603  nn.,  605  n. 

Sea-shore,  426. 

SeignOry,  57,  421,  443,  523. 
in  gross,  428,  443. 

Seisin,  31,  36,  140,  146,  159,  333,  361,  377,  578,  695  sq. 
necessary  for  fine,  159. 
transfer  of,  required  to  be  notorious,  361. 
under  the  Statute  of  Uses,  174,  202,  377—379. 
seisina  facit  stipitem,  228,  696. 
not  in  lessee,  200,  333. 
by  marriage,  307. 

actual  seisin  required  for  curtesy,  307,  695 — 701. 
legal  seisin  required  for  dower,  323,  327,  700. 
of  copyhold  lands  is  in  the  lord,  463. 
of  a  rent,  429. 
of  mortgagee,  551. 

Seizure  quoiisque  of  copyholds,  487,  488,  493. 

Separate  estate  in  equity,  wife's,  313 — 316,  489,  528. 

property  under   IMarried  Women's   Property   Acts,   316, 
319,  484,  494,  528. 

Sequestration  of  profits  of  benefice,  84  n. 

for  contempt  of  Court,  26  n.,  163  and  n. 

Serjeanty,  grand,  tenure  of,  49,  58. 
petty,  tenure  of,  52,  58. 

Servi,  41,  454  u. 

Service,  lord  seised  in,  38  n. 

Services,  feudal,  10,  13,  14,  16,  42,  46—53,  50  u.,  109,  114,  454. 
a  charge  on  the  laud,  70. 
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Services  indivisible,  71. 
heriot,  i78  n. 

Sekvient  tenement,  58G. 

Settled  land,  leases?,  sale,  exchange  and  improvement  of,  118—129, 
393—3%,  465  n.,  480,  532,  533. 
registration  of  title  to,  647. 

Settled  Land  Acts.— See  stats.  45  &  46  Vict.  c.  38;  47  &  48  Vict, 
c.  18 ;  50  &  51  Vict.  c.  30  ;  52  &  53  Vict.  c.  36  ;  and 
53  &  54  Vict.  c.  69. 

Settlement,  marriage,  68,  101,  115,  168,  169,  314,  317,  325,  378, 
535,  610. 
form  of,  631—633. 
by  infants  on  marriage,  296,  388. 
under  the  Statute  of  Uses,  179,  378,  479. 
voluntary  and  for  value,  79. 
fraudulent,  83,  288. 
of  renewable  leaseholds,  529. 
of  copyholds,  489. 

powers  given  by,  119,  120,  393—396,  417,  479. 
protector  of,  103,  104,  472,  489. 
execution  of,  in  equity,  185, 
conveyance  of  legal  estate  in,  by  tenant  for  life,  125, 

126,  189,  403. 
equity  to  a,  313  and  n.,  528. 
duty  on  succession  under,  264 — 267,  418,  419. 
covenant  for  title  in,  610, 

Settlement  estate  duty,  266. 

Severalty,  142,  231. 

Severance  of  joint  tenancy,  140  and  n. 
of  reversion,  517,  518. 

Shares  and  stocks,  29. 

Shelley's  case,  rule  in,  346—352,  391. 

Sheriff,  17,  24  and  n. 

Shifting  use,  377 — 381. 

of  copyholds,  494. 

Signing  of  deeds,  152,  157,  384,  615. 
of  wills,  245,  246. 

Simony,  445, 

Socage  tenure,  27  u.,  44,  49—52,  61,  87,  477. 
derivation  of  word,  50, 
villanum  socagium,  61  n.,  455,  456. 
guardianship  in,  51,  297. 
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Socage,  incidents  of,  51,  55. 

became  the  usual  free  tenure,  54,  55. 
devise  of  lands  held  in,  75,  244. 
descent  of,  87. 

SOCHEMANNDS,  LlBEE,  43,  49,  453. 

Soil  of  river,  425,  426. 
of  road,  425. 
of  waste,  428. 

Solicitor  mortgagee,  548  n. 

remuneration,  G18  n.,  G19  n.,  G20  u. 
payment  of  purchase-money  to,  GU5. 

Sons,  descent  to,  87—89,  229. 

Special  contract,  18  n.,  82. 

Special  powers,  391— 39G,  417. 

Special  tail. — See  Tail. 

Special  Trusts,  17G,  177  n. 

Specialty,  heir  bound  by,  280—283. 

Specific  performance  of  contract  of  sale  of  land,  165  n.,  59G. 

Springing  use,  377—381. 

Stamps  on  deeds,  156  n. 

on  agreements,  190  n. 

on  declarations  of  trust,  190  n. 

on  appointment  of  new  trustees,  194  n. 

on  vesting  trust  property,  196  nu. 

on  conveyances  in  consideration  of  annuities,  43G  u. 

on  presentation  to  ecclesiastical  benefice,  4  12  n. 

on  surrender  of  copyholds,  484  n. 

on  covenant  to  surrender  copyholds,  GOS  n. 

on  leases,  504  n. 

on  agreements  for  leases,  504  u. 

on  assignment  of  leases,  519  n. 

on  mortgages,  transfer  of  mortgage,  and  securities  for  the 

payment  of  money,  550  n. 
on  acknowledgment  for  production  of  title  deeds,  GOl  n. 
on  purchase  deeds,  615  n. 
on  instruments  relating  to  registered  land,  G49. 

Statutes  merchant  and  staple,  273  n. 

Steward  of  manor,  483,  486,  487. 

Stock  of  descent,  226—229,  231,  235,  236,  691—694. 

Stocks  and  shares,  29. 
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Stops,  none  in  deeds,  G17. 

Sub-charge,  655. 

Subinfeudation,  38,  39,  G7,  92,  109,  140. 

Succession  duty,  138  n.,  243,  2G.t,  265,  267,  417,  418,  596,  661. 

Sufferance,  tenant  by,  500,  551. 

Suit  of  Court,  48,  51,  55,  476. 

Summons,  proceedings  by,  193  n.,  275  n.,  557  n.,  562  n. 

Support,  right  of,  34. 

Supreme  Court  of  Judicature  Acts.— See  stats.  36  &  37  Vict.  c.  66; 
38  &  39  Vict.  c.  77  ;  44  &  45  Vict.  c.  6S ;  and  47  &  4S 
Vict.  c.  61... 167. 

Surrender  of  life  interest,  159,  217,  371. 

of  copyholds,  460.  472,  484—491,  608,  703. 
on  mortgage,  565. 
of  married  woman,  485,  491. 
nature  of  surrenderee's  right,  485 — 487,  565. 
of  a  term  of  years,  341,  536. 

effect  on  underlease,  527. 
in  law,  529. 

Survivors  of  Joint  tenants  entitled  to  the  whole,  138. 

of  copyhold  joint  tenauts  do  not    require  fresh  admit- 
tance, 479. 


T. 

Table  of  descent,  explanation  of,  237—242. 
Tacking,  572—574,  577. 

Tail,  Estate,  64,  90—111. 

derivation  of  word,  94. 

creation  of,  91,  92,  184,  208,  253,  254,  850,  351,  469— 

472, 
general  and  special,  90,  100. 
male  and  female,  90. 
tenure  of,  109,  110.— See  Free  Tenure. 

was  a  conditional  gift,  92. 
alienation   of  and   barring  the  entail,  91 — 108,  187, 
472,  474,  490. 
where  concurrence  of   tenant  for  life 

necessary,  102—104,  472,  489. 
where  it  cannot  be  barred,  106,  107. 
for  debt,  288,  289,  475. 
descent  of,  90,  110,  111,  226—232,  693. 


See  Teum,  &c. 
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Tail,  Estate,  tenant  of,  91, 109. 

powers  of  leasing,  sale  and  exchange,  103, 

109. 
feoffment  by,  149. 
after  possibility  of  issue  extinct,  lOG,  109. 
ex  provisione  viri,  107. 
granted  for  public  services,  106,  109. 
quasi  entail,  13-i. 
joint  tenants  in,  136,  137. 
tenants  in  common  in,  137. 
equitable,  ISi— 187. 

"  in  tail,"  "  in  tail  male,"  "  in  tail  female,"  207. 
inrolment  of  disentailing  deeds,  99,  187,  491. 
no  lapse  of,  252. 

constructive  estate  in  a  will,  253,  254. 
in  copyholds,  469—473,  475. 
equitable,  490. 
Taltabum's  case,  95. 

Taxation*  of  costs,  618  n. 

Tenant  for  a  term  of  years, 
for  life, 
in  fee,  tail, 
copyhold, 
in  villenagc, 
by  curtesy, 
to  the  pncclpc,  98. 
at  rack  rent,  130. 
jmr  autre  vie,  131 — 134. 
in  capite,  37,  39  n.,  46. 
joint,  136—144,  479. 
in  common,  141 — 144,  479. 
in  severalty,  142. 
by  elegit,  275. 
in  dower,  leases  by,  329. 
at  will,  463,  499,  500. 
by  sufferance,  500. 
from  year  to  year,  500 — 502. 
of  agricultural  holding,  531  n. 

Tenements,  16,  22,  33. 

dominant  and  servient,  5S6.  . 

Tenure  defined,  12. 

introduction  of  principle  of  feudal,  10,  12-15,  37. 

classification  of,  45 — 55. 

in  particular  places,  58 — 01. 

of  an  estate  in  fee,  tail,  life— Sec  Fee,  Tail,  Life. 

free,  16,  36—62. 

in  villenago,  16,  17,  19,  20,  41,  42,  440-459,  470. 

in  burgage,  27  n.,  43,  45,  52,  60,  74. 


7 


752  INDEX. 

Tenure  socage. — See  Socage. 

by  knight's  service. — Sec  Knight's  Service. 

by  serjeanty,  49,  52,  58. 

in  frankalmoign,  46,  53,  55,  62,  69. 

of  ancient  demesne,  60,  61. 

none  of  purely  incorporeal  hereditaments,  440. 

copyhold. — See  Copyhold. 

customary  freehold,  465 — 467. 

Term  op  Years,  Estate  for  a,  497 — 543. 
position  of  tenant,  16,  17,  18. 
right  to  recover  possession,  18,  65  n.,  508,  509. 
nature  and  kinds,  499. 
creation  of,  502—508. 

when  to  be  in  writing,  156,  503. 
by  deed,  503. 

perfected  by  entry,  200,  201,  204,  506. 
under  powers  in  a  settlement,  392,  393  nn. 
by  estoppel,  507. 
is  personalty  and  devolves  among  chattels,  20,  21,  29,  519. 
is  less  than  freehold,  64,  526. 
trust  of,  not  subject  to  Statute  of  Uses,  177. 
tenure  of,  334. 
forfeiture  of,  on  feoffment,  150  n. 

on  non-payment  of  rent,  336,  513. 
on  breach  of  other  covenants,  51.3 — 517. 
alienation  of,  508,  518,  519,  520. 
for  debt,  521,  522. 
by  will,  520. 
merger  of,  341,  535. 
mortgage  of,  566,  567. 
rent,  335—341,  510—515. 
covenants,  510—518,  525  n. 
proviso  for  re-entry,  336—339,  510  n.,  513—518. 
tenant  of,  position  in  early  law,  17,  18,  65,  200,  510  n. 
can  recover  possession,  IS,  65,  508. 
has  not  seisin,  333. 
attornment  by,  339. 
determinable  on  life,  134,  508. 
renewable,  528—530. 
agricultural,  530—533. 

husband's  rights  to  his  wife's,  527,  528,  543  n. 
wife's  separate  estate  in,  528. 

equity  to  a  settlement,  528. 
long  terms  for  securing  money,  533 — 542. 
attendant  on  the  inheritance,  538 — 542. 
by  way  of  mortgage,  542  n.,  564. 
enlargement  of  long  term  into  fee  simple,  543. 
title  on  sale  of,  592. 
on  contract  for,  597. 
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Testatum,  613,  616,  629—631,  685,  687. 

Thellusson,  I\Ir.,  Will  of,  408. 

Things  real  and  personal,  23—25. 

corporeal  and  incorporeal,  4 — 6. 

Timber,  109,  116—118. 

on  copyhold  lands,  464  and  n. 
on  mortgaged  lands,  560. 

Time,  unity  of,  in  joint  tenancy,  136,  189. 

within  which  an  executory  interest  must  arise,  405 — 408. 
accumulation  is  allowed,  408,  409. 
contingent  remainder  is  allowed,  409 — 416. 
limited  by  Statutes  of  Limitation,  562,  563,  579 — 584. 

Tithes,  447—449,  583,  592. 

Title,  578—612. 

founded  on  possession,  578. 

under  Statutes  of  Limitation,  579 — 584. 

by  presci-iptiou,  585-587. 

under  ancient  fcoflmeut,  588 — 590. 

on  modern  sale,  proof  of,  590—595. 

length  of,  591—594. 

root  of,  593. 

subject  to  incumbrances,  594. 
on  mortgage,  596. 

on  contract  to  grant  or  assign  a  term,  596. 
searches,  602 — 605. 

covenants  for,  607—610,  014,  622,  623,  626,  627,  660. 
Act  for  obtaining  a  declaration  of,  635  n. 
on  sale  of  registered  land,  670,  671. 

Title  deeds,  destruction,  &c.,  of,  154  and  n. 
mortgage  by  deposit  of,  567. 
importance  of  possession  of,  597. 
who  entitled  to  custody  of,  597 — 602. 
right  to  production  and  copies  of,  600 — 602. 
statutory  acknowledgment,  600,  602. 

undertaking,  601. 
pass  with  the  land,  617  n. 
old  clause  of  grant  of,  688. 

Titles  of  honour  are  real  property,  449. 

Tortious  operation  of  a  fcolYmcut,  149,  150. 

Traders,  debts  of  deceased,  282. 

Transfer  of  land  required  to  be  notorious,  203.— See  Conveyance. 
of  registered  land,  649,  652. 
W.R.P.  48 
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Tbansfer  of  mortgage,  570. 

of  registered  charge,  654. 

Treason,  forfeiture  for,  49,  55,  94,  110  n.,  191. 
abolition  of  forfeiture,  55. 

Tbespasb,  175  u.— Aud  see  Possession. 

Tbibal  Community,  451. 

Trustees,  equitable  jurisdiction  over,  165  n.,  180. 
vendors  are,  186. 

under  Settled  Land  Acts,  121,  123—125,  298. 
to  preserve  contingent  remainders,  373, 
of  settlement,  393—395. 
married  women,  320,  321,  485. 
in  bankruptcy,  278,  285,  288,  313  n.,  382,  439,  475,  522, 

658. 
landlords,  532,  533. 
made  joint  tenants,  138,  169,  192. 
descent  of  estate  of  trustee,  139,  192,  243,  262,  490. 
failure  of  heirs  of,  57  n.,  192. 
bankruptcy  of,  292. 

vesting  of  trust  estate  in  new  trustees,  195 — 197,  404. 
appointment  of  new,  193  and  u.,  194. 
retirement  of,  194,  198. 
judicial,  197. 
public,  197. 
where  they  may  sell  or  mortgage  to  pay  testator's  debts 

or  legacies,  260,  261. 
estates  of,  under  wills,  258. 
of  copyholds,  tenants  to  the  lord,  489. 
mortgages  to,  568,  569. 
pajrment  to,  606  and  n. 
covenants  by,  on  a  sale,  608. 
may  be  registered  as  proprietors  of  settled  land,  637,  647. 

Trusts,  176—199. 

old  forms  of,  168. 

modern,  176—182,  617. 

special,  177,  181. 

implied  and  resulting,  183,  184,  190. 

constructive,  184,  190. 

executed,  executory,  185  u. 

creation  and  transfer  of,  182,  189. 

notice  of  a  trust,  171,  182. 

declaration  of,  stamp  on,  190  n. 

in  a  will,  257,  258. 

for  alien,  302. 

of  copyholds,  489, 
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Trusts,  of  renewable  leaseholds,  529. 

in  respect  of  long  terms,  533 — 542,  564. 
of  reversion  of  mortgaged  leaseholds,  566. 
for  separate  use.^Sec  Separate  Estate,  Wife's. 
limitation  in  cases  of  express,  582,  584. 
See  also  Equitable  Estate. 

Turbary,  common  of,  425. 

Turf,  116. 

U. 
Unborn  persons,  gifts  to,  405,  410—414,  679,  6S0. 

Underlease,  330,  337  n.,  341,  508,  523—527. 
mortgage  by,  500. 
sale  and  contract  to  grant,  597. 
registration  of,  036. 

Undertaking  for  safe  custody,  601,  002. 

Unities  of  a  joint  tenancy,  136,  139,  479. 

Unregistered  Assurances  in  Middlesex,  211. 

in  Yorkshire,  211,  212. 
of  registered  land,  649. 

"  Unto  and  to  the  Use  of,"  178  n. 

User,  immemorial,  585. 

abandonment  by  non-user,  587. 

Uses,  origin  of,  168—171. 

enforced  in  Chancery,  171,  173,  377. 

by  implication,  172. 

raised  by  bargain  and  sale,  172,  178. 

alienation  of,  172. 

effect  of  the  Statute  of  Uses,  174—179. 

resulting,  175. 

special,  176. 

"  to  the  use  of,"  176,  180,  208. 

"  unto  and  to  the  use  of,"  178  n. 

no  use  upon  a  use,  178,  180. 

conveyance  to,  209,  210,  617. 

doctrine  of,  applicable  to  wills,  75,  172,  244,  257,  258, 

springing  and  shifting,  377 — 381. 

examples  of,  378,  379,  381,  383. 
power  to  appoint  a  use,  381. 
to  bar  dower,  391,  688. 
in  a  rent-charge,  431. 
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Uses,  Statute  of,  173  sq.~And  see  27  Hen.  VIII.  c.  10. 
does  not  api)ly  to  copyholds,  488. 

Usu.^L  covenants  in  a  lease,  510  n. 

UsuKY  laws,  repeal  of  the,  545  and  n. 

V. 

Valuable  consideration,  79. 

Vendor,  lien  of,  for  unpaid  purchase-money,  543  n.,  567,  568,  574. 
covenants  for  title  by  a,  607—610. 

and  Purchaser  Act,  1874.— See  stat.  37  &  38  Vict.  c.  78. 
rights  of  vendors  and  purchasers  on  sales,  186,  590 — CIO. 

Vested  remainder,  342 — 354. 

See  also  Remainder. 

Vesting  Orders,  196,  511,  515,  595. 

declaration  vesting  land  in  trustees,  195,  404. 

Vicarages,  advowsons  of,  444. 

ViLL.13,  40,  451. 

Village  Communities,  451. 

ViLLANi,  41,  42,  44,  51,  451. 

ViLLANUM  SocAGiUM,  61  n,,  455,  456,  466. 

Villeins  or  villani,  41,  44,  451 — 459,  470. 

ViLLENAGE,  tenure  in,  16,  42,  44,  450 — 459,  470,  478. 

at   will   only,    unless   supported   by   covenant, 

17  and  n. 
devolution  by  custom,  20. 
subsequent  growth  of,  456,  457. 
absolute  {jjuruvi),  455. 
privileged,  455. 

VlLLENAGIUM,  16,  450,  451. 

ViRGATA,  452  n. 

Voluntary  conveyance,  79,  276. 

by  registered  transfer,  650. 
covenants  not  specifically  enforced,  183. 
settlement  void  against  trustee  in  bankruptcy,  288. 
by  person  of  unsound  mind,  299. 
by  drunken  man,  299. 
under  power,  382. 

Vouching  to  warranty,  96,  98. 


INDEX.  757 


w. 

Waiver  of  breach  of  covenant  in  a  lease,  517. 

Wardship,  47  and  n.,  51,  54  and  n.,  70,  110,  169,  297. 

Warranty,  38,  68,  96,  588,  589  and  n. 

formerly  implied  by  word  give,  588,  610. 
now  ineffectual,  589. 

Waste,  by  tenant  in  tail,  109. 

by  tenant  for  life,  2  n.,  116—118,  121,  129,  188,  509. 

voluntary,  llG,  465. 

by  lessee,  ^00,  509  n. 

by  mortgagor  in  possession,  552. 

by  copyholder,  464,  465. 

permissive,  117,  465,  500,  509  n. 

equitable,  118. 

land  of  manor,  41,  423,  424. 

strips  of,  by  the  roadside,  425. 

Water,  description  of,  34. 

prescription  of  right  to,  586. 

rights,  passing  on  a  conveyance,  621 ,  624. 

Way,  rights  of,  31,  81,  427,  586,  621,  624. 
Widowhood,  estate  during,  129,  352. 

Wife,  capacity  of,  300,  309,  317,  320. 
of  alien,  301  n. 
lands  of,  husband's  rights  at  common  law,  306 — 311,  494,  52 

537,  543  n.,  685—692. 
equitable  estate,  313,  527,  528. 
equity  to  a  settlement,  313,  528, 

separate  estate  in  equity,  313—316,  489,  491,  492,  527,  528. 
separate    property  under    IMarried  Women's    Property  Acts, 

316—320,  486,  495,  528. 
rights  in  her  husband's  lands,  84,  85,  233,  234,  .322—329,  494. 

495,  540. 
conveyance  of  her  freehold,  309—311,  315,  319,  r>09  n. 
restrained  from  alienation,  84,  314—316,  320,  321. 
liability  for  debts,  308,  314,  315. 
contract  of,  300,  317. 
will  of,  .309,  316,  317,  319  and  n. 
descent  of  property  of,  309,  318,  528. 
trustee,  320,  321,  485,  528. 
protector  of  settlement,  322. 
powers  of,  under  Settled  Land  Act,  1882... 320. 
of  intestate  has  a  charge,  233. 
appointment  in  favour  of,  387. 
powers  given  to,  311  n.,  388. 

release  of,  397. 
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Wife,  surrender  of  copyholds  to  use  of,  485.  . 

copyholds  of,  485,  486,  489,  490,  491,  495. 
term  of  years  belonging  to,  527,  528,  543  n. 

Will,  witnesses  and  signature,  245—247,  387.  487. 
revocation,  249. 
jurisdiction  over  probate,  247. 
registration  in  Middlesex  and  Yorkshire,  262,  264. 
of  chattels,  20,  21,  247. 

of  real  estate,  29,  71  n.,  74,  75,  113,  114,  244—267. 
of  lands  held  in  socage  and  by  knight's  service,  75,  244. 
of  estate  pur  autre  vie,  132,  435,  473. 
of  the  use  of  land,  172,  244,  398,  399. 
of  joint  tenant,  138,  139. 
of  married  woman,  309,  316,  317,  319  and  n. 
of  contingent  remainder,  367,  368. 
of  copyholds,  485,  486,  487,  493. 
of  leaseholds,  520. 

whether  escheat  prevented  by,  56  n. 
cannot  bar  estate  tail,  107,  108. 
construction  of,  113,  252—258. 
now  speaks  from  testator's  death,  251. 

and  passes  all  his  interest,  114,  255. 
exercise  of  powers  by,  249  n.,384,  386,  387. 
uses  and  trusts  in  a,  258. 
charge  of  debts  and  legacies,  260—262,  283. 
direction  for  payment  of  debt,  553  n. 
devise  in  fee  or  tail  made  liable  to  debts,  82,  282. 
lapsed  devise,  251,  252. 
general  devise,  251,  520. 
devise  to  issue  of  testator,  252. 
devise  to  heir,  259. 

devise  to  executors  for  sale,  398 — 401,  493. 
executory  devise  by,  398—402,  407  n.,  493. 

Will,  tenant  at,  463,  499,  500, 

cestui  que  use  was,  172,  173, 

Wills  Act.— See  stat.  7  Will.  IV.  &  1  Vict.  c.  26. 

"  Without  impeachment  of  waste,"  118. 

Witnesses  to  a  deed,  384,  615. 

to  a  will,  245—247,  387,  487. 

to  the  exercise  of  powers,  334,  386. 

Words  of  limitation,  114,  147—149,  206—208,  252,  255—257.  344, 
347,  351,  468. 

Working  class  dwellings,  78  n.,  127  n. 
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Writ  of  olegifc,  269  and  n.,  270,  273,  276,  288,  290,  291,  381,  419, 
521. 
registration  of,  273—278. 
of  fieri  facias,  269  and  n.,  521. 
of  waste  abolished,  117. 
for  recovery  of  dower,  328  n. 
of  partition,  142,  231. 
of  right,  95,  585. 

Writing,  necessary  on  transfer  of  incorporeal  property,  31. 
formerly  unnecessary  to  a  feoffment,  150. 
now  required  to  convey  freehold  estates,  156,  160  n.,  215. 
nothing  but  deeds  formerly  called  writings,  151. 
contracts  and  agreements  in,  152, 156. 
contracts   for  the   sale  of  hereditaments  required  to  be 

in,  160  n.,  189. 
leases  and  estates  in  hereditaments,  156, 157,  518. 
assignmant  of  lease  required  to  bo  in,  518. 
trusts  of  hereditaments  required  to  bo  in,  189. 
bargain  and  sale  for  a  year  required  to  be  in,  205. 

Wrong,  estate  by,  149,  578  u. 


y. 

Yard  land,  452  n. 

Year  to  year,  tenant  from,  500—513. 

Yorkshire,  registration  of  conveyance,  211,  002,  015. 
of  bargain  and  sale,  216  n. 
of  will,  262—264. 
of  judgment,  277,  278. 
of  order  of  adjudication,  279  n. 
of  enfranchisement,  479  n. 
of  lease,  506. 

of  assignment  of  lease,  519,  527. 
of  underlease,  527. 
of  mortgage,  572,  602. 
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Suggested  Course  of  Reading 
for  the  Bar  Examinations. 


ROMAN     LAW. 

Hunters  Introduction  or  Kelkes  Epitome,  and  Slnear- 
wood  s  Roman  Law  Examination  Gui.le.  Advisable 
also  is  Sandars    Justinian. 

CONSTITUTIONAL     LAW. 

Ridges,  witli   Kelkes  Epitome       Deans  Legal   History. 

CRIMINAL     LAW     &     PROCEDURE. 

Odgers  Common  Law,  or  Wilshere  s  Criminal  Law 
and    Procedure,   and    Wilsheres    Leading    Cases. 

REAL     PROPERTY. 

Goodeve  or  Williams  (with  Wilsheres  Analysis).  For 
revision,   Kelkes  Epitome. 

CONVEYANCING. 

Elpliinstone  s  Introduction,  and  Clarks  Students 
Precedents. 

COMMON     LAW. 

Odgers  Common  Law  of  England,  and  Cockle  s  Lead- 
ing Cases,  Or  Carter  on  Contracts,  and  Fraser  on 
Torts. 

EVIDENCE     &     PROCEDURE. 

Odgers  Common  Law  and  Cockle  on  Evidence.  For 
revision.  Wilsheres  Outlines. 

EQUITY. 

Snell.     For  revision,  Kelkes  Leading  Cases. 

COMPANY     LAW. 

Kelkes  Epitome. 


PERSONAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Personal  Pro- 
perty, intentled  for  the  use  of  Students  in  Con- 
xeyancMni;".  Sixteenth  Edition.  By  T.  Cyprian 
Williams,  of  Lincohi's  Inn,  Bai  rister-at-Law.  597 
pages.      Price  £1   is. 

"  Wliatever  conipetitors  there  iiia\'  be  in  llie  lield  i>[  real  pro- 
perty, and  they  are  numerous,  none  e.vist  as  serious  rivals  to 
Williams"  Personal.  For  every  law  student  it  is  invaluable,  and 
to  the  practitioner  it  is  often  useful. '/.(cy  Times. 

1 
WILSHERE'S    Analysis     of    Williams    on     Personal 
Property.      !)>■    A.   .M.  \\'ilsiii:ri:,  Barrister-at-Law. 
^55  P'^iges.      Price  5s. 

This  book  is  desif^ned  as  an  assistance  to  the  memory  of  the 
student  who  has  read  the  parent  work.  It  contains  a  useful 
appendix  of  questions. 

KELKE'S  Epitome  of  Personal  Property  Law.  1  hird 
luhtioiL       135  pages.       I'rice  fis. 

'On  the  eve  of  his  examination  we  consider  a  candidate  for  the 
Solicitors'  I'inal  would  hnd  this  epitome  most  useful." — Latv  Notes^ 

"An  admirable  little  book;  one,  indeed,  which  will  prove  of 
great  service  to  students,  and  which  will  meet  the  needs  of  the 
busy  practitioner  wlio  tlesires  to  refresh  his  memory  or  get  on  the 
track  of  ttie  law  witliout  delay."- -/;-;s/;    /,a;c  Jmiyital. 

'QOODEVE'S     Modern     Law     of     Personal     Property. 

\\  itii  an  Appeiidi.x;  of  Statutes  and  I'Ornis.  Fotutli 
Ktlition.  Revised  and  ixirtly  re-\vritton  by  J.  II. 
WiLi.iA.MS  and  W.  M.  Crowkv,  Barristers-at-Law. 
409  pages.      Price  i8s. 
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COMMON     LAW. 

The  Common  l.aw  of  England.  By  W.  Blaki: 
Odgicks,  K.C,  LI,.D.,  Director  of  Legal  Pxlucation 
at  tlie  Inns  of  Court,  and  Wai.tkr  Bi.akk  Odgers, 
Barrister-at-La\v.  2  vols.  1,474  pages.  Price 
£2   los. 

Odgers  on  tlie  Comiuon  Law  deals  with  Contracts,  Torts,  Crimi- 
nal Law  and  Procedure,  Civil  Procedure,  tlie  Courts,  and  the  Law 
of  Persons. 

Tlie  Stutient  wlio  masters  it  can  pass  tlie  following  liar  i'^xaniina- 
tions  : — 

(I.)    Criminal    Law    and    Procedure. 

(2.)    Common    Law. 

(3.)    General    Paper— Part   A. 

And  (with   CockleV  Cases  and  Statutes  on   I'^videncc) 
(4.)    Law  of   Evidence  and   Civil    Procedure. 
(5.)    General    Paper — Part    Hi. 


SOMI£    OPJNIONS    OF    PROFESSORS    AND    TUTORS. 

I .  The  Bar.-  "  1  have  most  carefully  examined  tlie  work,  and 
shall  most  certainly  recommend  it  \o  all  students  reading  with  me 
for  the  l''ar  Examinations." 


"  It  appears  to  me  to  be  an  invaluable  book  to  a  student  who 
desires  to  d<^  well  in  his  examinations.  The  sections  dealing  with 
Criminal  Law  and  Procedure  are,  in  my  opinion,  especially 
v.iluahle.  'YW\  deal  witli  these  dillicult  subjects  in  a  manner 
e\actl\'  fitted  to  the  examination^  :  and  in  this  the  work  diflers 
from  anv  other  book  1  know." 


"1  have  been  reachng  through  Dr.  Odgers"  Common  Law,  and 
find  it  a  most  excellent  work  for  the  Par  I'inal,  also  for  the  Par 
Criminal   Law." 


2.     The    Universities. — '"  1    t-onsider   it    to   be  a  useful   and 
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coinpreliensive  work  nn  a  very  wide  subject,  more  especially  from 
the  point  of  view  of  ;i  law  student.  I  shall  be  glad  to  recommend 
it  to  the  favoural)lc  attention  of  law  students  of  the  University." 


3.  Solicitors.  The  ]5ook  for  the  Solicitors'  Fival. — "Once 
the  Intermediate  is  over,  the  articled  clerk  has  some  latitude 
allowed  as  to  his  course  of  study.  And,  without  the  slightest 
hesitation,  we  say  that  the  first  book  lie  should  tackle  after 
negotiating  the  Intermediate  is  '  Odgers  on  the  Common  Law.' 
The  volumes  may  seem  a  somewhat  'hefty  task,'  but  these  two 
volumes  give  one  less  troul^le  to  read  than  any  single  volume  of 
any  legal  text-book  of  our  ac(]uaintance.  They  cover,  moreover, 
all  that  is  most  interesting  in  the  wide  field  of  legal  studies  in  a 
manner  more  interesting  than  it  has  ever  been  treated  before." 

COCKLE'S  Leading  Cases  on  the  Common   Law.    By 

Ernkst  Cockij:,  Hirristci--at-Law.     Price  about  15s. 

This  book  will  be  })ublisiied  in  iqi2.     It  is  compiled  on  the  same 
plan  as  tlie  author's  \\ell-known  Leading  Cases  on  F.vidence  {q.  v.). 


CRIMINAL    LAW    AND    PROCEDURE. 

ODQERS    on    the    Common    Law.      vSee  above. 

WILSHERE'S  Elements  of  Criminal  and  Magisterial 
Law  and  Procedure.  By  A.  M.  WilshI'RK,  Barris- 
ter-at-Law.     Second  edition.     256  pages.     Price  8s. 

This  book  sets  out  concisely  the  essential  principles  of  the  criminal 
hiw  and  explains  in  detail  tiic  most  important  crimes,  giving 
precedents  of  indictments;  it  also  gives  an  outline  of  criminal 
procedure  and  evidence. 

"An  excellent  little  book  for  cxaniinalinn  pur[)oses.  .\ny 
studf-nt  who  fairly  mailers  the  Ixuik  .uight  to  |iass  any  ordinary 
cxaniinatioii   in   cruuinal   law    witii  ease.  -- .S.i/ii7/'irs'  Joiiyuci. 

WILSHERE'S  Leading  Ca.«;es  on  Criminal  Law,  f«)r 
Students.  L^"  pvcpayali'uu 

A  companion   book   to   the  above. 


TORTS. 

ODQERS    on    the    Common    Law.      Soo  above. 

FRASER'S     Compendium     of     the     Law     of     Torts, 

Specialjy  adnpted  lor  the  use  of  Students.  By  H. 
Fraser,  I'anister-at-Law,  one  of  tlie  Readers  to  the 
Inns  of  Court.  Ijglitli  Edition.  251  pages.  Price 
8s. 

"  WV  know  (if  no  Ix'ttcr  hook  tli;iii  this  for  students." — Lauy 
Magazine. 

"  As  introductory  to  tlie  larger  works,  or  for  revision  after  read- 
ing the  larger' works,  we  know  of  no  better  book." — Law  Notes. 

"  It  is  a  model  book  for  students- — clear,  surrinrt,  and  trustworthy, 
and  showing  a  practiral  knowledge  of  tiieir  needs."—  Lojv  .Journal. 

CONTRACTS. 

ODGERS    on    the    Common    Law.      See  above. 

CARTER  on  Contracts.  Elements  of  the  Law  of  Con- 
tracts. Bv  .\.  T.  Cartkr,  of  tlie  Inner  Temple, 
Barrister-at-Law,  Reader  to  the  Council  of  Legal 
Education.     Third   Edition.      262  pages.      Price  8s. 

"  We  have  licrc  an  excellent  book  for  tlif)se  who  are  beginning 
to  read  law.  It  deals  in  a  very  lucid  manner  with  the  most  im- 
l)ortant  essentials  of  contracts,  and  illustrates  its  statements  with 
well-selected  cases,  there  are  some  good  little  summaries  of  the 
law  on  particular  pf)ints,  and  a  chapter  on  mercantile  documents 
is  likely  to  be  particularly  helpful  to  many  students  to  whom  such 
things  as  '  bills  of  lading,'  '  bills  f)f  exchange,'  &c.,  have  been  mere 
names." — Laic   Magazine. 

BANKRUPTCY. 

MANSON'S    Short    View    of    Bankruptcy    Law.      By 

Edward  Mansox,  Barrister-at-Law.  Second  Edition. 
315  pages.      Price  7s.  6d. 

"This  is  an  excellent  little  book.  It  gives  an  outline  of  the 
Law  of  Bankruptcy  in  clear  and  simple  language,  usefully  illus- 
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tiatrd    from   time  U>  time  hy  rc|)(irtecl  tlecisions." — Justice  oj  the 
Peace. 

"  It  makes  a  thoroiif^li  mai'mal  U>v  a  stiulonl,  antl  a  very  handy 
liddk  (if  reference  tn  a   pradilicnu-r."  -/,r/,\'  Magazine. 


COMPANIES. 

KELKE'S    Epitome   of   Company    Law.      Second   luli- 
tioii.      255  pages.      Price  6s. 

"No  clearer  or  more  concise  statement  of  the  hiw  as  regards 
companies  couhl  Ix'  found  tliaii  is  contained  in  tliis  work,  and  any 
student  who  thoroughly  masters  it  need  have  no  fear  of  "not 
jiassing  his  examination."-   Juridical  Review. 

"The  subject  is  c-oncisely  and  clearly  treated,  ami  should  prove 
a  handy  guide  [i>  the  studi-nt."      I aiu'  7"/;;;?.s. 


EVIDENCE. 

COCKLE'S  Leadinji:  Cases  and  Statutes  on  the  Law 
of  Evidence,  w  itii  Xotes,  ex[)laiiat()rv  and  connective, 
presenting  a  systematic  view  of  the  whole  subject. 
By  Erxi'ST  Cockle,  l)arrister-at-Law.  Second 
lulition.       350    pages.       Price    qs.    net. 

This  book  i-^  sufficient  in  itself  f"r  all  ordinary  examination 
purposes,  and  will  sa\c  students  the  nec'essity  of  reading  larger 
works  on   this  sui)je(t. 

Hy  an  ingenious  use  of  lilack  type  tlie  autiior  l)ring^  out  tiie 
essential  wurds  of  the  Statutes,  and  (Miables  llic  student  to  see  at  a 
glance  the  effect  of  each  section. 

The  writer's  aim    has  Ix-en--- 

(1)     To  select  from  the  reports  the  leading  case  on 
each  of  the  most  important  points. 

(2),   To    extract    the    principle    from    each    case    and 
state   it   as  a   headnote   thereto. 

(3)     To   state,  where   necessary   and    possible,  suffi- 
cient of  the  facts  to   make  the   point   of  evi- 
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dance  clear,  but  excludinj;  all  other  facts  as 
confusing. 

(4)  To   ^\\e   all    the    portions   of   the   judgments,  in 

the  Judge's  own  words,  having  reference  to 
the  point  of  evidence  involved,  emphasising  in 
thick  type  the  most  important  passages,  but 
excluding  all  other  portions  of  the  judgments. 

(5)  To  give  preliminary  notes   introducing  cases  of 

a  class,  and  a  few  footnotes  explanatory  of 
individual  cases,  where  such  appeared  neces- 
sary. 

(6)  To  provide  a  specially  full  and  systematic  table 

of  contents  which  will  serve  as  a  summary 
or  analysis  of  the  whole  subject. 

BEST'S  Principles  of  Evidence.  With  Elementary 
Rules  for  conducting  the  Examination  and  Cross- 
Examination  of  Witnesses.  Eleventh  Edition.  By 
S.  L.  Phipson,  Barrister-at-La\v.     620  pages.     Price 

"The  most  valual)le  work  on  the  law  of  evidence  which  exists 
in  any  country.  " — Lciki  Times. 

"there  is  no  more  scholarly  work  among  all  the  treatises  on 
lividence  than  that  of  liest.  'there  is  a  philosophical  breadth  of 
treatment  throughout  which  at  once  separates  the  work  from 
tliose  mere  collections  <>f  authorities  which  take  no  account  of 
the  'reason  why,'  and  which  arrange  two  apparently  contradictory 
propositions  side  by  side  without  comment  or  explanation." — 
Laiv  M(ii{ai:iiie. 


PROCEDURE. 

ODQERS   on    the   Common    Law.      See  above. 

VVILSHERE'S    Outlines   of    Evidence   and    Procedure 

in  an  Action  in  tlie  King's  I3ench  Division.  Eor  tlie 
Use  of  Students.  By^  A.  M.  Wilshkrk.  160  pages. 
Price  6s. 

This  forms  a  companion  volume  to  Wilsheres  Criminal  Law-,  and 
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till' sludiiil  will  riml  suHlcit^ut  infDnnalion   Id  cnaljle  liini   to  i)ass 
an\'  oxaniinaliiiii    in   the  subjects  (h^alt  with    hv    the   two    books. 

"The  auiliMi-  has  made  the  book  clear,  interesting,  and   insliin'- 
li\t',  ,111(1  it  sliMuld  he  aereptable  to  students." — Solicitoys'  Jmirnul. 


REAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Real  Property. 

Intended  as  a  first  book  for  the  use  of  Students  in 
Conveyancinor.  21st  Edition.  By  'V.  Cvpri.xn 
^^"Il.I.I.\.MS,    Barrister- at- Law.      703     jjages.      Price 

£1     IS. 

WILSHERE'S  Analysis  of  Williams  on   Real  Proper- 
ty.     Second   f^dition.       145  jjages.      I'rice  5s. 

1  his  lM)ok  is  (lcsiL;ncd  as  an  assistance  to  Ihc  nuniiorv  of  ilu' 
student  ulm  has  rcatl  tiie  panMit  work.  It  contaiiis  a  useful 
appendix  of  i]uestions. 

"  iv'ead   hefoiv,  with,  i >r  after  Williams,   this  should  prove  of 
nuirh  sii\ice  1(1  llie  student.      In  a  short   time   it   is  made  possible 
tn  him  1(1  K''''^]'  'he  outline  (if  this  difheult   branch  of  the   law." 
/,(((('  Mai;<r:,iiic. 

KELKE'S   Epitome  of  Real   Property   Law,  tor  the  use 

of  Students,  fourth  lulition.  By  \\'.  11.  lI.\sri.\GS 
Kki.ki:,  M.A.,  of  Lincoln's  Inn,  Barrister-at-La\v,  and 
Ai).\>[  L.MM  ixcTo.x,  Real  Proi)erty  L.'iw  Prizeman, 
&c.      2 1. 1  pages.       Price  (><.. 

"  i'dr  (]ui(k  i'e\  isi<,n  of  real  property  l;iw,  we  know  of  no  i)etter 
IvH.k    than    Kelke."      /.(c.c   Xotc^. 

"The  ananj^fement  is  convenient  and  s(_i(>ntilic.  and  tin"  text 
accurate.  It  contains  just  what  the  ililifjeut  stinlent  or  ordinary 
]iractitioner  should  carry  in  his  head,  and  must  lie  very  useful  hir 
those  about  Id  ^o  m  hir  a  law 'examina  tiou."      Laiv   Times. 

"The  author  knows  his  subject,  and  the  general  lines  of  the 
most  ((implicated  law  can  be  mastered  in  a  few  weeks  by  anyone 
who  chooses  \o  concentrate  iiis  mind  on  the  reading  of  these 
thirteen  short  chapters."— La-jc  Magazine. 
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GOODEVE'S  Modern  Law  of  Real  Property.  liftli 
I'.dition.  Hv  Sir  Howard  W.vur.riM ox  Ki.phixstonf., 
Bart.,  and  F.  T.  Maw,  both  of  Lincoln's  Inn,  Barris- 
ters-at-Law.      462  pages.      Price  21s. 

"  \'o  l)ottci-  1)CM.1<  1)11  till'  principles  of  tlio  law  relating  to  real 
jiroptTty  could  well  hv  placed  in  a  student's  hands  after  the  first 
ek'inents  relating  to  the  subject  have  been  mastered." — Laie> 
Stiiilcnls'  Journal. 


CONVEYANCING. 


ELPHINSTONE'S      Introduction      to     Conveyancinsf. 

Sixth  Edition.  By  Sn-  Howard  Warisl  rtox 
Ei.PHixsTONE,  Bart.,  and  L.  H.  Elphixstoxf.,  Barris- 
ters-at-Law.      585 , pages.      Price   15s. 

"  Inconiparaljly  the  best  intr()ductit)n  to  tiie  art  of  conveyancing 
tliat  has  appeared  in  this  generation.  It  contains  much  that  is 
useful  to  the  experienced  practitioner. — Laiv  Tiiiiea. 

"  In  our  opinion  no  better  work  on  the  subject  with  which  it 
de;ds  was  ever  written  for  students  and  young  practitioners." — 
Imu-  Xolcs. 

".  .  .  from  a  somewhat  iritical  examination  of  it  we  have 
come  to  the  conclusion  that  it  would  be  difficult  to  place  in  a 
student's  hand  a  better  work  of  its  kind." — Lmi'  Studrnts'  Jouytml. 


CLARK'S     Students'     Precedents     in     Conveyancing. 

Collected  and  Arranged  bv  Jamhs  W.  Clark,  M.A., 
late  Fellow  of  Trinity  Hall,  Cambridge.  Third 
Edition.       153  pages.      Price  6s. 

'■  liar  students  particularly  will  find  this  little  book  a  useful 
adjunct  to  the  books  on  theoretical  and  prac-tical  conveyancing 
which  they  study.  It  contains  all  the  forms  which  could  fairly  be 
set  at  a  Bar  examination." — Laiv  Students  Journal. 

"It  is  not  intended  as  a  collection  of  precedents  for  use  in 
conveyancing,  but  as  a  collection  of  specimen-precedents  illustrat- 
ing for  the  benefit  of  the  student  the  past  and  present  methods  of 
conveyancing."—  Legal  Literature. 

f     10    ] 


.    MORTGAGES. 

STRAHAN'S  Principles  of  the  General  Law  of 
Mortgages.  B\-  .1.  An'1)Ri:w  Stkahax,  I'anislei-at- 
Law,  Reader  of  luiuity,  Inns  of  Court.  i(^6  pages. 
Price  ys.  6(1. 

"He  has  contrived  to  iiial<e  tliewlmle  law  not  niereh' consistent, 
bnt  simple  and  reasonable.  .  .  .  Mr.  Stralian's  book  is  ani])le 
for  the  purposes  of  students'  examinations,  and  may  be  thoroughly 
recommended." — Laic  Journal. 

"  It  is  a  subjeit  in  which  there  is  great  need  for  a  book  whicli  in 
moderate  compass  shoukl  set  fortii  in  clear  and  simjile  hmguage 
the  great  leading  principles.  This  Mr.  Strjihan's  bof)k  does  in  a 
wav  that  could  hardlv  be  bettered."  -  /.ate  Notes. 


WILLS. 

STRAHAN'S     Law     of     Wills.       By    J.    A.    Str.\hax, 
Barrister-at-La\v.       167  pa^es.       Price  ys.  6(1. 

"We  do  not  know  i>f  anxthing  nidic  useful  in  its  way  to  a 
student,  and  it  is  a  book  not  to  be  despised  by  tlie  practitioner." 
- — Law  Magazine. 

"The  book  is  written  in  a  cli\-ir  and  interesting  style." — 
Solicitors'  Journal. 


EQUITY. 

KELKE'S     Epitome     of     Leading    Cases    in     Equity. 

rOunded  on   \Miite  and  Tudor's  Leading  Cases  in 
Ec]uity.      Second  Edition.      239  pages.       Price  6s. 

"  Will  be  found  very  serviceable  on  the  eve  of  an  e.xamination 
as  a  means  of  brushing  up  kncjwledge." — Laiv  Notes. 

"  It  is  not  an  aiiridgement  of  the  larger  work,  l)Ut  is  intendi'd  to 
furnish  the  beginner  witli  an  outline  of  equity  law  so  far  as  it  is 
settled  or  illustrated  by  a  selection  of  cases.  Each  branch  is  dealt 
with  in  a  separate  chapter,  and  we  have  (inter  alia)  trusts, 
mortgages,  specific  performance  and  equitable  assignments,  and 
equitable  implications  treated  Avith  reference  to  the  cases  on  the 
subject." — Laic  Times. 

I      11     1 


r 


ROMAN     LAW. 


KELKE'S     Epitome     of     Roman     Law.       255    pages. 
Price  6s. 

"  It  tiives  a  very  clear  and  l(i};ir;il  idea  i.f  Uoinaii  Law,  and  is  a 
l)()i)k  to  1)P  sclpctcd  liy  the  studint  \\lu>  desires  to  imderstand  and 
profit  Iiy  Ills  study  as  well  as  to  pass  a  credital)lp  examination.  It 
is  a  book  we  can  honestly  reconnnend."     /r/'s/i  Law  Jom-iial. 

"Contains  a  great  deal  of  v.duable  information  in  a  very 
ac<-essil)le  form.  The  concluding  'Notes  on  Words  and  Phrases' 
and  the  Appendix  are  likely  to  ]irove  of  great  assistance  to 
students."-  Law  Mai/azine. 


KELKE'S  Outline  of  Roman   Law.  [/"  the  press. 

A  l)ook  containing  less  detail  than  tlie  al)oV(>.  and  intended  for  the 
student  wlio  does  not  want  to  read  more  than  is  absolutely 
necessary. 

HUNTER'S  Introduction  to  the  Study  of  Roman 
Law  and  the  Institutes  of  Justinian.  Sixth 
Edition.  With  a  Glossary  e.\ph'iining"  the  Teclmical 
Terms  and  Phrases  emph)vetl  in  tlie  histitutes. 
By  W.  A.  Hunter,  M.A.,  "LL.D.,  of  the  Middle 
Temple,  Barrister-at-La\v.     22S  pages.     Price  7s.  6d. 

SHEARWOOD'S    Roman    Law    Examination    Guide. 

By  J.  A.  Shearwood,  Barrister-at-Law .  Second 
Edition.       192  pages.      Price  7s.  6d. 

CONTENTS. 

1.  Analytical  Tables. 

2.  Historical  Sketch. 

3.  Concise  Analysis. 

4.  Questions  and  Answers. 

5.  List  of  Changes  by  Justinian. 

6.  Maxims. 

This  is  a  most  useful  book  for  the  student  of  Roman  Law.  Its 
utility  may  be  gauged  by  the  fact  that  practicalh'  every  question 
set  at  a  Bar  Examination  since  the  book  was  issued  could  be 
answered  by  a  student  who  had  read  it. 
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CONSTITUTIONAL     LAW. 

KELKE'S  Epitome  of  Constitutional  Law  and  Cases. 

185  pages.       I'rice  ds. 

"  \\"r  tliink  thai  l^ar  SliuleiU^  would  d("iiv»-  iiiLich  ht-iiclil  from  a 
perusal  uf  its  pages  before  dealing  with  tiie  standard  text-books, 
and  as  a  final  refresher.'" — Law  Students'  Jouriinl. 


INTERPRETATION     OF     DEEDS. 

KELKE'S  Epitome  of  Rules  for  the  Interpretation 
of  Deeds.  rOtmded  mi  Elpliinstone,  Xorlon,  and 
Clark's  Rules.       183  pages.       Price  6s. 


LEGAL     MAXIMS. 

BROOM'S  Selection  of  Le^al  Maxims,  Classified  and 
Illustrated.  l'>iglit!i  I'^dilion.  By  J.  G.  Pi:as1':  and 
Herbkrt  Chitiy.       7(17  pages.       Price  £1   los. 

The  main  idea  of  this  work  is  to  present,  under  the  head  of 
"Maxims,"  certain  leaiiing  principles  of  Mnglisli  law,  and  to 
illustrate  some  of  the  ways  in  which  those  principles  have  been 
applied  or  limited,  by  reference  to  reported  cases.     The  ma.xims 

are  classihed  under  th(    folliwing  divisicm'-: 

Rules  founded  on  Public  Policy. 

Rules  of  Legislative  Policy. 

Maxims  relating  to  the  Crown. 

The  Judicial  Offices. 

The  Mode  of  Administering  Justice. 

Rules  of  Logic. 

Fundamental  Legal  Principles. 

Acquisition,  Enjoyment,  and  Transfer  of  Property. 

Rules  Relating  to  Alarriage  and  Descent. 

The  Interpretation  of  Deeds  and  Written  Instruments. 

The  Law  of  Contracts. 

The  Law  of  Evidence. 

'  It  has  been  l<<  us  a  pleasure  to  read  the  book,  and  \\ecainii>l 
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licl])  tliiiikiiif,'  that  if  works  of  this  kind  were  more  frequently 
^tiidii-d  I  y  tlip  I'rofossjoii  there  would  be  fewer  false  points  taken 
in  .ir<4uiiiciit  ill  our  Courts."  —J ttatice  »j  the  Pence. 


GUIDES      TO     THE      LEGAL 
PROFESSION, 

A  New  Ouide  to  the  Bar.  Contain iiig  the  Regula- 
tions and  Examination  Papers,  and  a  critical  Essay 
on  the  l^esent  Condition  oF  the  Bar  of  England. 
V>\  LL.l).,  Barrister-at-La\v.  Third  Edition.  268 
pages.       i^rice  3s. 

A  Guide  to  the  Legal  Profession   and   London    LL.B. 

Containing  the  latest  Regulations,  with  a  detailed 
description  of  all  current  Students'  Law  Books,  and 
suggested  courses  of  reading.  156  pages.  Price  is. 
post  free. 

CONFLICT     OF     LAWS. 

WESTLAKE'S  Treatise  on  Private  International 
Law,  with  Principal  Reference  to  its  Practice  in' 
England.  Eourth  Edition.  By  John  Westlakk, 
K.C.,  late  Fellow  of  Trinity  Colletje,  Cambridge  ; 
Hon.  LL.D.,  Edinburgh;  Member  of  the  Institute  of 
International  Law  ;  assisted  by  A.  F.  Topham,  Bar- 
rister-at-Law,      401  pages.      Price   i6s. 


LOCAL     GOVERNMENT. 

WRIGHT  &   HOBHOL'SE'S  Outline  of  Local  Govern- 
ment and   Local  Taxation  in  England  and  Wales 

(excluding  London).       Thinl  Edition.      With   Intro- 
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duction    and   Tables    of    Local    Taxation.      By    Rt. 
Hon.  Henry  Hobhoise  and  E.  L.  Fakshawe,  Bar- 

rister-at-Law.      Price  7s.  6d. 

"  The  work  gives  within  a  very  im "derate  c-onipass  a  singulaiiy 
clear  and  i:nmprehensive  account  of  onr  present  system  of  local 
self-government,  both  in  urban  and  rural  districts.  We  are,  in- 
deed, not  aware  of  any  other  work  in  which  a  similar  view  is 
given  with  equal  completeness,  accuracv,  rnid  lucidity."— C"i'/(i//\' 
Council   Times. 

"  Lucid,  concise,  and  accurate  to  a  degree  u  hicii  has  never  lieen 
surpassed." — Justice  of  ihe  Peace. 


EASEMENTS. 


BLYTIi'S    Epitome    of    the    Law    of    Easements.      B> 

T.  r.  r»LYTH,  P)arristei"-at-La\v.  158  pages.  Pric-e 
6s. 

The  .Author's  aim  in  writing  liiis  buok  lias  l)een  to  set  forth,  as 
•clearly  and  accurately  as  possible,  an  outline  of  the  law  relating 
to  easements.  He  has  co  lined  himself  to  dealing  witii  easements 
properly  so  called,  and  has  not  touched  upon  kindred  topics,  such 
as  profits  a  pyendre  or  licenses,  except  so  far  as  is  necessary  to 
■distinguish  them  from  easements. 

"The  book  should  prove  a  useful  addition  to  the  student's 
library,  and  as  such  we  c-an  confidently  reconniiend  it."-  -Laic 
Ouartei-ly  Revieii\ 

"A  very  useful  little  book,  well  written,  and  thoroughly 
readable." — Imw  Xoles. 


BAR     EXAMINATION     QUESTIONS. 

SHEARWOOD'S  Bar  Examination  Questions,  with 
Answers.  Coinniencing  Hilary  lerni,  iijii. 
Vol  I.,  cloth.      Price  8s.  net. 

Issued  after  each  Examination,  price  2s.  ]mt  piut. 
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